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EXPLANATORY    NOTE. 


When  the  present  volume  was  undertaken  the  reporter 
intended  to  include  in  it  only  a  collection  of  the  more 
important  cases  decided  by  the  supreme  court  of  New 
Mexico.  On  reflection,  however,  he  concluded  that  as  the 
cases  were  comparatively  few  in  number  it  would  be  more 
acceptable  to  the  bench  and  bar  of  the  territory  to  report 
all  the  decisions  in  which  written  opinions  had  been  filed. 
This  has  been  an  exceedingly  laborious  task,  owing  to  the 
neglect  of  some  of  the  clerks  to  record  opinions  deposited 
with  them.  After  patient  and  careful  search  through  the 
records  and  papers  in  the  supreme  court-rooms,  the  reporter 
has  now  the  satisfaction  of  presenting  to  the  profession  a 
complete  collection  of  the  decisions  of  the  court  from  its  first 
session  in  January,  1852,  to  January  term,  1879,  inclusive. 
The  concurring  and  dissenting  opinions  are  also  given  in 
full;  with  a  single  exception,  and  the  points  relied  on  there- 
in are  included  in  the  head-notes.  As  the  clerks  have  taken 
no  pains  to  preserve  the  briefs  of  counsel,  it  has  been  im- 
possible to  report  the  arguments  except  in  a  few  instances. 
Indeed,  it  was  only  by  great  labor  and  care  that  even  the 
names  of  the  attorneys  could  be  ascertained  in  most  of  the 
cases,  as  no  record  of  them  was  kept.  So  far  as  the  coun- 
sels' briefs  could  be  found,  their  arguments  are  given. 
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EICHAED  BRAY  v.  THE  UXITED  STATES. 

LEGISLATURE  MAY  DEFINE  CRIMES  AND  Fix  PUNISHMENT.— The  territorial 
legislature  has  power  under  the  organic  law  to  define  crimes  and  misde 
meanors,  and  prescribe  their  punishment. 

CRIMINAL  JURISDICTION  OF  TERRITORIAL  COURTS— The  supreme  and  district 
courts  of  this  territory  have  no  jurisdiction  in  criminal  cases,  except 
such  as  is  conferred  upon  them  by  statutory  enactment. 

JURISDICTION  OF  ASSAULT  AND  BATTERY.— Justices  of  the  peace  have  absolute 
and  exclusive  jurisdiction  in  cases  of  assault  and  battery,  and  an  indict- 
ment for  such  an  offense  in  the  district  court  will  not  lie. 

ERROR  from  the  district  court  for  the  county  of  Santa  Fe. 
The  opinion  states  the  case. 

Garey  and  PiUan}  for  the  plaintiff  in  error. 
W.  West,  for  the  defendant  in  error. 

By  Court,  MOWER,  J.: 

The  facts  in  this  case  are  briefly  these,  as  presented  by  the 
record:  Bray  was  indicted  at  the  last  September  term  of 
the  district  court  of  the  United  States  for  the  county  of 
Santa  Fe,  for  an  assault  with  intent  to  kill,  in  one  count, 
and  for  a  common  assault  in  another  count.  It  was  averred 
that  the  offense  was  committed  in  the  county  of  Santa  Fe, 
in  the  month  of  April,  1851,  without  any  allegation  that  it 
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was  committed  against  the  laws  of  the  United  States.  Upon 
the  trial,  the  jury  found  Bray  guilty  of  a  common  assault 
only,  acquitting  him  upon  the  first  count,  and  assessing  a 
fine  against  him  for  the  sum  of  twenty-six  dollars  and  fifty 
cents.  The  counsel  for  Bray  moved  for  an  arrest  of  this 
judgment,  assigning  the  following  causes:  first,  the  venue 
is  improperly  laid;  second,  there  was  no  law  in  force  pun- 
ishing assault  in  the  territory  of  New  Mexico  at  the  time 
the  assault  is  alleged  in  the  indictment  to  have  been  com- 
mitted; third,  the  offense  charged  in  the  second  count,  on 
which  the  defendant  was  convicted,  is  not  an  indictable 
offense;  fourth,  and  for  many  other  and  manifest  errors 
apparent  on  the  record.  The  court  below  refused  to  arrest 
the  judgment,  but  entered  a  judgment  on  the  verdict,  and 
the  counsel  for  the  defendant  filed  his  bill  of  exceptions, 
alleging  this  refusal  as  error,  and  the  case  comes  into  this 
court  for  a  readjudication. 

Passing  by  some  questions  of  the  gravest  magnitude 
raised  by  the  consideration  of  all  of  the  features  of  the  case 
presented,  the  court  is  disposed  to  follow  the  course  of  the 
argument  adopted  by  counsel  on  both  sides,  and  decide  the 
cause  upon  the  third  point  suggested  in  the  motion  in  ar- 
rest. It  is  admitted  in  the  argument  by  both  parties  that 
the  offense  committed  is  one  against  the  laws  of  the  terri- 
tory, and  not  one  against  the  laws  of  the  United  States. 
Now,  by  the  original  law  of  congress  (sec.  7,  Organic  Law, 
p.  47),  power  is  given  to  the  legislature  of  the  territory  over 
all  the  rightful  subjects  of  legislation,  and  no  one  will 
deny  the  definition  of  crimes  and  misdemeanors,  and  a  pre- 
scription of  the  mode  of  punishment  are  not  pre-eminently 
among  these  rightful  subjects  of  legislative  action;  but  the 
same  act  goes  still  further,  and  for  all  territorial  purposes 
provides  that  the  jurisdiction  of  all  the  courts  provided  for 
by  the  law,  both  appellate  and  original,  shall  be  as  lim- 
ited by  law  (sec.  10,  p.  48),  thereby  conferring  upon 
the  legislature  the  power  of  limiting  and  defining  the  juris- 
diction of  each  court  erected  by  the  organic  law  so  far  as  it 
regards  the  regulation  of  the  municipal  and  criminal  affairs 
of  the  territory,  with  the  exception  that  no  power  can  be 
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given  to  justices  of  the  peace  when  the  title  and  boundaries 
of  land  are  in  question,  or  when  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars.  In  the  exercise  of  these 
powers  the  legislature  of  the  territory,  at  its  first  session, 
enacted  the  law  under  which  it  is  claimed  that  this  offense 
was  committed,  but  expressly  provided  that  it  should  be 
punished  in  a  summary  manner  before  a  justice  of  the 
peace,  and  declared  in  the  same  section  that  all  other  cases 
should  be  indictable:  Kearny  Code,  sees.  8  and  11  of  art. 
3,  Crimes  and  Punishments,  pp.  54,  55.  This  construction 
is  sustained  by  the  Spanish  reading  of  the  law  and  the 
report  of  General  Kearny  to  congress,  Ex.  Doc.,  No.  60, 
Cong.  Rep.  1848,  p.  200;  besides,  good  sense  will  show  a 
manifest  defect  in  the  English  section,  which  is  fully  sup- 
plied and  remedied  by  the  Spanish  exposition  of  the  text. 
This  inference  is  further  corroborated  by  another  section, 
under  the  title  of  Practice  in  Criminal  Cases,  which  also 
prescribes  the  punishment  of  this  offense,  before  a  justice, 
in  a  summary  manner:  Kearny  Code,  sec.  33,  p.  88.  From 
a  consideration  of  these  different  sections,  collectively, 
there  can  be  no  doubt  of  the  intention  of  the  legislature  to 
give  to  justices  of  the  peace  absolute  and  exclusive  juris- 
diction of  this  and  other  minor  offenses;  thus  insuring  to 
the  community  an  ample  and  speedy  punishment  of  all 
offenders  in  these  respects,  wThich  is  the  best  guaranty 
against  a  frequent  repetition  of  the  misdemeanor,  and  re- 
lieving the  higher  courts  of  a  burden  of  cases  which  would 
only  increase  the  cost  to  the  public,  and  in  a  manner  tram- 
mel up  and  clog  the  wheels  of  justice  in  these  courts. 
But  it  is  contended,  that  by  the  organic  law,  congress  has 
conferred  common  law  as  well  as  chancery  jurisdiction  on 
the  supreme  and  district  courts:  Sec.  4  of  Organic  Law. 
This  is  true,  but  in  the  same  section  it  is  provided  that 
the  jurisdiction  is  to  be  limited  by  law.  The  evident  in- 
tention of  this  section  is  to  clothe  these  courts  with  equity 
and  law  powers  for  the  purpose  of  discharging  with  fullest 
effect  the  duties  assigned  to  them  by  congressional  and  ter- 
ritorial legislation. 

It  can  not  be  argued  that,  by  virtue  of  this  section,  these 
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courts  have  cognizance  of  offenses  at  common  law,  without 
legislative  sanction,  for  it  is  expressly  decided  in  the  case 
of  The  Untied  States  v.  Hudson,  1  Cranch,  32,  that  the 
"courts  of  the  United  States  have  not  jurisdiction  derived 
from  the  common  law  to  define  and  punish  criminal  of- 
fenses;" and  in  the  case  of  Wheaton  et  al.  v.  Peters  et  al.}  8 
Pet.  591,  it  is  held  that  "there  can  be  no  common  law  ex- 
cept by  legislative  adoption."  The  same  point  is  also  re- 
affirmed in  the  case  of  Kendall  v.  The  United  States,  8 
Id.  524.  If,  then,  as  it  appears  from  these  decisions, 
the  exercise  of  these  high  functions  by  the  district  and 
supreme  courts  depends  upon  statutory  enactment  in  crim- 
inal cases,  where  shall  we  find  the  statute  by  virtue  of  which 
the  district  court  can  take  cognizance  of  a  common  assault 
and  battery?  It  is  not  written  in  the  criminal  code  of  the 
United  States,  nor  in  the  organic  law,  while  the  law  of  the 
territory,  wrhich  defines  the  crime  and  punishment,  in  posi- 
tive terms,  confers  exclusive  jurisdiction  upon  justices  of 
the  peace.  But  it  is  said  that  when  the  crime  is  created  by 
law,  then  the  common  law  jurisdiction  of  the  district 
court  affixes.  We  think  not;  for  if  the  district  court 
could  countervail  the  prerogative  of  the  legislature  in  pre- 
scribing the  mode  of  trial  and  the  tribunal,  it  might  go 
further  and  substitute  the  common  law  penalties,  which 
have  long  since  been  abolished  in  England,  because  of  their 
cruel  and  inhuman  character.  This  practical  absurdity  will 
be  claimed  by  none;  yet,  if  the  rules  laid  down  by  the 
legislature  for  the  punishment  of  offenses  against  territorial 
laws  can  be  disregarded  in  one  respect,  by  virtue  of  this 
common  law  jurisdiction,  the  same  force  of  reasoning  would 
warrant  the  above  incongruous  conclusions. 

The  decision  of  the  court  is,  therefore,  that  in  this  case 
the  judgment  of  the  district  court  of  the  United  States  for 
the  county  of  Santa  Fe  be  reversed,  and  the  case  be  re- 
manded to  the  said  district  court,  with  instructions  to  dis- 
miss the  case  for  want  of  jurisdiction,  and  to  discharge  the 
respondent,  and  that  the  plaintiff  in  error  recover  his  costs, 
to  be  taxed. 

Let  it  be  certified  accordingly. 
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TEEEITOEY  OF  NEW  MEXICO  v.  TOMAS  OETIZ. 

ORIGINAL  JURISDICTION  OF  SUPREME  COURT.— Original  jurisdiction  Is  given 
to  the  supreme  court  of  the  territory  by  the  organic  law  of  1850,  only  in 
the  single  instance  of  the  granting  of  a  writ  of  habeas  corpus. 

AFFIRMATIVE  GRANT  OF  JURISDICTION  IMPLIES,  WHAT.— An  affirmative 
grant  of  original  jurisdiction  in  particular  cases  implies  a  negative  upon 
its  exercise  in  any  other  case. 

SECTION  3,  ARTICLE  4  OF  ORGANIC  LAW  OF  1846  REPEALED.— The  organic 
law  of  1850  repeals  by  implication  section  3  of  article  4  of  the  organic 
law  of  1846,  relating  to  the  original  jurisdiction  of  the  supreme  court. 

LEGISLATURE  CAN  NOT  EXTEND  ORIGINAL  JURISDICTION  OF  SUPREME  COURT.— 
The  legislative  assembly  has  no  power  to  extend  the  affirmative  grant  of 
original  jurisdiction  to  the  territorial  supreme  court,  beyond  the  limits 
of  the  organic  law  of  1850. 

MANDAMUS,  JURISDICTION  OF  SUPREME  COURT  TO  ISSUE. —  The  supreme  court 

of  the  territory  has  no  jurisdiction  to  issue  a  writ  of  mandamus,  excep,. 

& 

where  it  is  necessary  in  aid  of  its  appellate  jurisdiction. 

APPELLATE  JURISDICTION  OVER  PROBATE  COURTS.  — The  district  courts,  and 
not  the  supreme  court,  have  appellate  jurisdiction  over  judgments  of  the 
probate  courts  originating  under  sections  32  and  33  of  the  Kearny  code 
relating  to  revenue. 

MANDAMUS  TO  PROBATE  COURT  IN  REVENUE  CASE.— The  supreme  court  has 
no  jurisdiction  to  issue  a  mandamus  to  the  probate  court  to  proceed  to 
judgment  upon  a  complaint  against  a  merchant  for  selling  goods  without 
a  license. 

MANDAMUS  CONTROLLING  DISCRETION  AS  TO  CONTINUANCE.— In  the  absence 
of  a  statute  regulating  continuances,  it  Is  left  to  the  sound  discretion  of 
Inferior  courts  to  determine  for  what  causes  and  how  long  to  continue  a 
cause,  and  until  the  contrary  appears,  such  discretion  will  be  presumed 
to  have  been  rightly  exercised  and  with  the  consent  of  the  parties,  and 
a  mandamus  to  proceed  to  judgment  will  not  lie. 

JUDGE  FAILING  TO  ATTEND  TRIAL,  MANDAMUS  TO.— Where  it  is  alleged  as  a 
ground  for  a  mandamus  to  a  judge  to  proceed  to  judgment,  that  he  has 
failed  to  attend  on  divers  days  set  for  the  trial,  it  must  appear  that  some 
damage  or  inconvenience  resulted  from  the  failure,  and  that  it  was  will- 
ful and  without  excuse,  or  the  writ  will  be  denied. 

PLEADING  CONSTRUED  AGAINST  PLEADER. —  The  allegations  of  a  pleading  are 
taken  most  strongly  against  the  pleader. 

MANDAMUS  DIRECTING  WHAT  JUDGMENT  TO  ENTER,  REFUSED.— A  mandamus 
will  lie,  in  a  proper  case,  directing  an  inferior  court  to  proceed  to  judg- 
ment, but  not  to  give  a  judgment  for  or  against  a  particular  party. 

RULE  TO  SHOW  CAUSE  AGAINST  MANDAMUS  ISSUED  IN  VACATION.— A  rule  to 
show  cause  why  a  mandamus  should  not  issue  may  be  issued  in  vacation. 

PETITION  for  a  mandamus.     The  opinion  states  the  case. 
W.  West,  for  the  petitioner. 
Garey  and  Smith,  contra. 
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By  Court,  WATTS,  J.: 

The  question  which  is  presented  by  the  papers  in  this 
case  is  one  which  must  determine  an  important  branch  of 
the  jurisdiction  of  the  supreme  court  of  this  territory.  The 
facts  out  of  which  it  arises  are  as  follows:  On  the  second 
day  of  January,  1852,  the  following  petition  was  presented 
to  one  of  the  associate  justices  of  this  court: 

Territory  of  New  Mexico,  County  of  Santa  Fe,  ss. 
Territory  v.  Ortiz. 

To  the  Hon.  Grafton  Baker,  chief  justice  of  the  territory 
of  New  Mexico,  and  presiding  judge  of  the  first  judicial 
district  in  said  territory :  The  Territory  of  New  Mexico,  by 
E.  P.  West,  her  attorney,  would  most  respectfully  represent 
to  your  honor  that  James  J.  Webb  and  William.  Messervy , 
merchants  and  partners,  trading  and  doing  business  under 
the  name,  style,  and  firm  of  Messervy  &  Webb,  have  been 
and  still  are  dealing  and  vending  goods  as  merchants  in  the 
county  of  Santa  Fe,  in  said  territory,  without  a  license  so 
to  deal  and  vend  goods  as  merchants  as  aforesaid,  as  re- 
quired by  law,  and  although  they  have  been  called  on  by  R. 
M.  Stephens,  the  sheriff  in  and  for  said  county,  to  take  out 
such  license,  they  have  hitherto  wholly  neglected  and  re- 
fused, and  still  do  neglect  and  refuse,  to  take  out  such 
license  to  deal  and  vend  goods  as  merchants  as  aforesaid. 

The  territory  aforesaid,  by  her  attorney  aforesaid,  would 
further  represent  to  your  honor,  that  on  the  second  day  of 
October,  1851,  Hon.  Tomas  Ortiz,  probate  judge  in  and  for 
the  county  of  Santa  Fe,  in  said  territory,  issued  his  warrant 
upon  complaint  of  the  sheriff  of  said  county,  as  provided  by 
law,  under  his  hand,  for  the  arrest  of  the  said  James  J. 
Webb  and  the  said  William  S.  Messervy,  in  words  and 
figures  as  follows,  to  wit: 

Territory  of  New  Mexico,  County  of  Santa  Fe. 

Territory  of  New  Mexico  to  the  sheriff  of  the  county  of 
Santa  Fe,  greeting: 

Whereas  complaint  has  this  day  been  made  by  the  sheriff 
of  said  county  to  me,  Tomas  Ortiz,  prefect  and  probate 
judge  of  said  county,  that  William  S.  Messervy  and  James 
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J.  Webb,  trading  and  doing  business  under  the  firm  and 
style  of  Messervy  &  Webb,  did  at  the  county  of  Santa 
Fe  aforesaid,  from  the  twenty-fifth  day  of  June,  A.  D. 
1851,  to  the  second  day  of  October,  A.  D.  1851,  deal  as 
merchants  without  a  license  first  obtained,  according  to 
law,  you  are,  therefore,  hereby  commanded  to  arrest  the 
said  William  S.  Messervy  and  the  said  James  J.  Webb,  and 
forthwith  bring  them,  or  either  of  them,  before  me,  Tomas 
Ortiz,  prefect  and  probate  judge  of  said  county,  at  the 
court-house  of  said  county,  to  answer  to  the  complaint  of 
the  territory  of  New  Mexico  upon  a  charge  of  having  dealt 
as  merchants  without  a  license  first  obtained,  according  to 
law. 

In  testimony  whereof,  I,  Tomas  Ortiz,  prefect  and  pro- 
bate judge,  have  hereunto  set  my  hand  and  affixed  my  seal 
this  second  day  of  October,  1851. 

[L.  s.]  TOMAS  OKTIZ,  Prefect. 

Territory  of  New  Mexico,  County  of  Santa  Fe. 

In  witness  whereof,  I,  James  M.  Giddings,  clerk  of  said 
court,  have  hereunto  set  my  hand  and  affixed  my  private 
seal,  there  being  no  seal  of  office  provided,  the  day  and  year 
above  written. 

J.  M.  GIDDINGS, 
Clerk  of  the  Prefect  and  Probate  Court. 

Upon  which  said  warrant  the  said  James  J.  Webb  was 
arrested  and  produced  into  court  by  the  sheriff  of  said 
count}7,  and  upon  which  said  warrant  is  the  return  of  the 
sheriff  of  the  said  county,  in  the  letters  and  figures  follow- 
ing, to  wit:  Executed  the  within  by  arresting  and  bringing 
to  court  the  body  of  James  J.  Webb;  William  Messervy  not 
to  be  found.  October  2,  1851. 

E.  M.  STEPHENS,  Sheriff. 

That  on  the  arrest  of  the  said  James  J.  Webb,  as  afore- 
said, by  the  sheriff  aforesaid,  the  said  probate  judge  con- 
vened his  court  for  the  purpose  of  taking  cognizance  of  said 
complaint,  against  the  said  William  Messervy  and  the  said 
James  J.  Webb,  and  did  take  cognizance  of  the  same;  and 
after  several  days  spent  in  determining  the  preliminary 
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questions  in  said  case,  by  said  court,  and  after  which  said 
preliminary  questions  as  aforesaid  were  determined  and  dis- 
posed of  and  said  case  reatly  for  trial,  the  said  court,  on  the 
third  day  of  October,  1851,  adjourned  for  fifty  days,  at  the 
expiration  of  which  said  fifty  days  the  said  court  neglected 
and  failed  to  sit  to  take  cognizance  of  and  to  try  said  cause; 
and  still  neglects  and  fails  to  sit  for  the  trial  of  the  same,  al- 
though several  other  days  since  the  expiration  of  the  said  fifty 
days  have  been  set  for  the  trial  of  said  cause,  at  which  the  said 
court  has  in  like  manner  failed  and  neglected  to  attend  for  the 
trial  of  said  cause  to  the  great  damage  and  deception  of  the 
said  territory,  defrauding  the  said  territory  out  of  her  just 
revenue,  and  to  the  disorder  and  violation  of  the  laws  of 
said  territory,  and  to  the  delay  and  hindrance  of  justice. 
Your  petitioner,  the  said  territory,  by  the  said  attorney, 
would  therefore  pray  your  honor  to  grant  a  writ  of  man- 
damus to  compel  the  said  Tomas  Ortiz,  probate  judge  as 
aforesaid,  to  proceed  immediately  to  judgment  in  said  cause 
against  the  said  William  S.  JMesservy  and  the  said  James 
J.  Webb,  as  aforesaid,  and  to  do  prompt  justice  in  the  prem- 
ises and  in  the  execution  of  the  laws  of  said  territory. 

E.  P.  WEST, 
Attorney  for  the  Territory  of  New  Mexico. 

I,  K.  M.  Stephens,  sheriff  in  and  for  the  county  of  Santa 
Fe,  in  the  territory  of  New  Mexico,  do  solemnly  swear  that 
the  matters  and  things  set  forth  in  the  foregoing  petition 
are  true  to  the  best  of  my  knowledge  and  belief,  and  that 
I  know  the  contents  thereof. 

E.  M.  STEPHENS. 

Sworn  to  and  subscribed  before  me,  this  thirtieth  day  of 
December,  A.  D.  1851. 

H.  MOWER, 
Associate  Justice  United  States  Supreme  Court. 

Upon  which  said  petition  the  following  rule  was  granted: 
The  President  of  the  United  States  of  America  to  Tomas 
Ortiz,  judge  of  the  court  of  probate,  in  and  for  the  county 
of  Santa  Fe  and  territory  of  New  Mexico,  greeting: 
Whereas,  we  have  been  informed  that  there  are  certain 
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matters  pending  in  your  court  wherein  the  territory  of  New 
Mexico  is  plaintiff,  and  William  S.  Messervy  and  James  J. 
Webb  are  defendants;  and  whereas,  we  have  been  informed 
that  you  have  failed  to  sit  in  judgment  upon  said  cause; 
therefore  we  command  you  that  you  be  and  appear  before 
our  supreme  court,  for  the  territory  of  New  Mexico,  at  Santa 
Fe,  in  said  territory,  on  Monday,  the  fifth  day  of  January, 
1852,  to  show  cause,  if  any  you  have,  why  you  have  not  pro- 
ceeded to  trial  and  judgment  in  said  cause,  and  why  a  per- 
emptory mandamus  shall  not  issue  against  you;  and  also 
to  abide  the  further  order  of  our  supreme  court  in  the  prem- 
ises. Hereof  fail  not  at  your  peril. 

Witness,  the  Hon.  Horace  Mower,  associate  justice  of 
the  supreme  court  of  the  territory  of  New  Mexico,  issued 
this  second  day  of  January,  1852. 

H.  MOWEE, 

Associate  Justice  Supreme  Court  United  States,  for  the 
Territory  of  New  Mexico. 

On  the  back  of  this  process  is  the  following  indorsement: 
"I  certify  that  I  executed  the  within  notice  by  delivering 
to  Tomas  Ortiz  a  true  copy  of  the  same,  January  2,  1852, 
John  Jones,  marshal,  by  R.  31.  Stephens,  deputy  marshal." 
On  the  fifth  day  of  January,  A.  D.  1852,  being  the  first  day 
of  the  present  term  of  the  supreme  court,  the  said  Tomas 
Ortiz  appeared  in  court,  and  by  his  attorneys,  filed  the  fol- 
lowing motion:  Tomas  Ortiz  ads.  Territory  of  New  Mexico, 
mandamus  supreme  court,  January  term,  1852. 

The  said  Tomas  Ortiz,  by  his  attorneys,  H.  A.  Smith  and 
J.  E.  Garey,  comes  and  moves  the  court  to  dismiss  the 
writ  of  mandamus,  issued  in  this  cause. 

1.  Because  the  petition  for  the  same  is  not  made  by  any 
person  authorized  by  law  to  appear  for  the  territory  in 
court,  or  before  a  judicial  tribunal. 

2.  A  writ  of  mandamus  can  not  be  issued  in  vacation, 
but  in  term  time. 

3.  A  writ  of  mandamus  to  the  probate  court  of  Santa 
Fe  county  can  only  be  issued  from  the  district  court  of  the 
United  States  for  the  first  judicial  district  of  said  territory. 
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4.  The  petition  does  not  show  a  case  requiring  the  ex- 
traordinary remedy  of  a  mandamus. 

5.  The  writ  is  not  such  a  one  as  the  petition  prays  for, 
nor  can  such  a  writ  as  the  petition  prays  for  be  issued. 

6.  E.  P.  West,  Esq.,  by  whom  said  petition  is  made,  as 
attorney  for  the  territory  of  New  Mexico,  is  not,  and  by 
law  is  prohibited  from  being,  attorney  for  said  territory,  has 
not,  and  by  law  can  not  have,  any  authority  to  appear  in 
court  or  before  any  judicial  tribunal  for  said  territory  and 
for  any  other  cause. 

SMITH  &  GAREY, 
Attorneys  for  Ortiz. 

The  question  presented  to  the  court  by  the  papers  in  this 
case  is  this:  Has  authority  been  conferred  upon  the  su- 
preme court  of  the  territory  of  New  Mexico  to  issue  the 
WTit  of  mandamus  to  the  probate  courts  of  the  territory? 

The  supreme  court  of  the  territory  of  New  Mexico  owes 
its  existence  to  the  organic  law  of  congress  approved  Sep- 
tember 9, 1850,  providing  for  the  erection  of  a  territorial  gov- 
ernment for  the  territory  of  New  Mexico,  and  it  is  to  that 
organic  law  our  attention  should  be  first  directed,  to  ascer- 
tain the  extent  of  its  jurisdiction. 

The  tenth  section  of  this  organic  law  says:  "That  the  judi- 
cial power  of  said  territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the 
peace.  The  jurisdiction  of  the  several  courts  herein  pro- 
vided for,  both  appellate  and  original,  and  that  of  the  pro- 
bate courts  and  of  justices  of  the  peace  shall  be  as  limited 
by  law,  and  the  said  supreme  and  district  courts,  respec- 
tively, shall  possess  chancery  as  well  as  common  law  juris- 
dictions, and  the  said  supreme  and  district  courts  of  the 
said  territory  and  the  respective  judges  thereof  shall  and 
may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the 
same  are  grantable  by  the  judges  of  the  United  States  in 
the  District  of  Columbia."  It  is  further  provided  in  the 
tenth  section  of  the  organic  law  "that  writs  of  error,  bills  of 
exceptions  and  appeals  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  said  district  courts  to  the  supreme 
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court  under  such  regulations  as  may  be  prescribed  by  law, 
but  in  no  case  removed  to  the  supreme  court  shall  trial  by 
jury  be  allowed  in  said  court." 

It  will  be  seen  by  the  above  quotations  from  the  organic 
law,  that  by  that  law  appellate  jurisdiction  has  been  given 
to  the  supreme  court  from  the  final  decisions  of  the  district 
courts  only,  and  original  jurisdiction  has  been  given  to  the 
supreme  court  only  in  the  single  instance  of  the  granting  of 
a  writ  of  habeas  corpus.  It  now  remains  to  be  considered 
whether  any  acts  of  the  legislative  assembly,  which  have 
been  passed  since  the  organization  of  the  territorial  govern- 
ment of  New  Mexico,  confer  any  additional  original  juris- 
diction upon  the  supreme  court.  By  an  act  of  the  legisla- 
tive assembly  of  this  territory,  approved  July  25,  1851,  it  is 
provided  that  all  laws  that  have  previously  been  in  force  in 
this  territory  that  are  not  repugnant  to  or  inconsistent  with 
the  constitution  of  the  United  States,  the  organic  law  of  this 
territory,  or  any  act  passed  at  the  present  session  of  the  leg- 
islative assembly,  shall  be  and  are  continued  in  force,  ex- 
cepting, in  Kearny's  code,  the  law  concerning  registers  of 
land.  If  by  this  section  the  article  in  Kearny's  code,  upon 
the  subject  of  courts  and  judicial  powers,  is  in  force,  a  mat- 
ter in  regard  to  which  no  opinion  is  expressed,  no  other 
than  appellate  power  is  there  given  to  the  supreme  court. 

By  reference  to  our  act  regulating  the  practice  in  the 
district  and  supreme  courts  of  the  territory  of  New  Mexico, 
approved  July  12,  1851,  section  4,  it  is  provided  that  the 
district  courts  of  said  territory  shall  have  original  jurisdic- 
tion in  all  cases,  civil  and  criminal,  in  which  the  jurisdiction 
is  not  specially  delegated  to  some  other  court,  and  such  ap- 
pellate and  supervisory  jurisdiction  as  may  be  granted  them 
by  law.  By  all  of  the  laws  now  in  force  in  this  territory,  it 
can  not  be  perceived  that  any  other  or  further  original 
jurisdiction  has  been  given  to  the  supreme  court  of  this 
territory  than  such  as  was  conferred  upon  it  by  the  organic 
law  published  twenty-second  of  September,  1840,  by  Briga- 
dier-general S.  W.  Kearny.  This  power  of  issuing  the  writ 
prayed  for  in  this  case  exists.  The  third  section  of  article  4, 
upon  the  subject  of  judicial  power,  says:  "The  superior 
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court  shall  have  a  general  superintending  control  over  all 
inferior  courts  and  tribunals  of  justice,  and  shall  have  power 
to  issue  original  writs  to  compel  inferior  courts  and  their 
officers  to  perform  their  duties  according  to  law  whenever 
they  may  fail  or  refuse  so  to  do."  This  section  would 
undoubtedly  authorize  the  issuing  a  writ  of  mandamus,  if 
it  is  -now  in  force  and  applicable  to  this  court.  The  action 
of  civil  government  imports  an  act  of  sovereignty.  The 
change  of  the  basis  of  civil  government  made  by  the  proper 
authority,  and  acquiesced  in  by  the  people,  must  be  re- 
garded as  valid,  and  the  true  source  from  which  power  must 
be  derived,  and  beyond  which  it  can  not  be  extended.  The 
promulgation  by  congress  of  an  organic  law  for  this  terri- 
tory, of  necessity  repeals  and  abrogates  any  existing  or- 
ganic law,  whether  emanating  from  the  same  or  any  other 
source.  The  fact  that  the  legislative  assembly  continued 
in  force  the  Kearny  code  does  not  affect  the  matter;  for,  if 
the  legislative  assembly  had  power  to  adopt  the  organic- 
law  in  the  Kearny  code,  and  enforce  obedience  to  its  re- 
quirements, it  would  be  the  virtual  assumption  of  sovereignty, 
and  operate  as  a  repeal  of  the  form  of  government  furnished 
by  Congress  for  this  territory.  In  the  case  of  The  Steam- 
boat Orleans  v.  Phoebus,  11  Pet.  175,  it  was  held  by  the 
supreme  court  of  the  United  States  that  local  laws  can  never 
confer  jurisdiction  on  the  courts  of  the  United  States ;  they 
can  only  furnish  rules  to  ascertain  the  rights  of  parties, 
and  thus  assist  in  the  administration  of  the  proper  remedies 
where  the  jurisdiction  is  vested  by  the  laws  of  the  United 
States.  The  organic  law  passed  by  congress  vests  in  the 
supreme  court  of  this  territory  full  appellate  jurisdiction; 
but  it  does  not  give  it  original  jurisdiction  in  any  case  but 
that  of  granting  writs  of  habeas  corpus. 

It  has  been  repeatedly  decided  in  courts  of  the  highest 
authority  that  an  affirmative  grant  of  original  jurisdiction 
implies  a  negative  upon  its  exercise  in  any  other  case.  By 
the  constitution  of  the  United  States  the  original  jurisdic- 
tion of  the  supreme  court  of  the  United  States  is  limited  to 
cases  affecting  embassadors,  and  other  public  ministers  and 
consuls,  and  those  in  which  a  state  may  be  a  party.  Under 
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this  affirmative  grant  of  original  jurisdiction  the  supreme 
court  of  the  United  States  decided  that  congress  had  no 
power  to  extend  it:  See  Marbury  v.  Madison,  1  Cranch,  137; 
Cohens  v.  The  State  of  Virginia,  6  Wheat.  264;  Osborn  et  al. 
v.  The  Bank  of  the  United  States,  9  Id.  738.  Adhering  to  the 
principles  thus  laid  down  in  those  adjudications  of  the  su- 
preme court  of  the  United  States,  the  conclusion  is  mani- 
fest that  the  legislative  assembly,  by  its  laws,  can  not  ex- 
tend the  affirmative  grant  of  original  jurisdiction  to  the  su- 
preme court  of  the  territory  beyond  the  limits  of  the  organic 
law  of  congress  approved  September  9,  1850.  Hence 
the  third  section  of  article  4  of  the  organic  law  of  Sep- 
tember 22,  1846,  published  in  the  Kearny  code,  is  not  con- 
sidered in  force  and  can  not  enlarge  the  original  jurisdic- 
tion of  this  court  beyond  the  limits  of  the  organic  law  of 
congress.  If  the  case  nowT  under  consideration  were  a  case 
in  which  the  issuing  the  writ  of  mandamus  was  necessary 
to  the  exercise  of  the  appellate  jurisdiction  of  this  court, 
the  opinion  of  the  court  would  be  quite  different.  The  law 
in  force,  under  which  this  cause  originated  with  the 
probate  court,  will  be  found  in  sections  32  and  33  of 
the  article  in  the  Kearny  code,  upon  the  subject  of  revenue. 
The  thirty-third  section  says  appeals  may  be  taken  from  all 
such  judgments  of  the  prefect  to  the  circuit  court,  but  no 
such  appeal  shall  be  allowed  unless  it  be  taken  on  the  day 
of  trial.  It  will  thus  appear  that  the  district,  and  not  the 
supreme  court  of  the  territory,  is  by  law  the  appropriate  tri- 
bunal of  appellate  jurisdiction  from  the  judgment  of  the 
probate  court.  In  the  case  Ex  parte  Jesse  Jfoyt,  Collector 
of  the  Port  of  New  York,  13  Pet.  279,  the  supreme  court 
of  the  United  States  refused  to  issue  a  mandamus  to  the 
district  court,  upon  the  ground  that  the  appellate  jurisdic- 
tion in  the  case,  if  any,  was  direct  and  immediate  to  the 
circuit  court  of  the  southern  district  of  New  York. 

If  this  view  of  this  case  is  not  well  founded;  if,  in  fact, 
the  power  of  issuing  this  writ  of  mandamus  to  the  pro>- 
bate  court  of  Santa  Fe  county  does  exist  in  this  court, 
the  question  yet  remains  to  be  considered,  does  the 
petitioner  make  out  in  his  petition  such  a  case  as  calls  for 
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the  exercise  of  this  power?  The  facts  stated  in  the  petition 
upon  which  this  motion  is  predicated  are  these:  First.  An 
adjournment  of  the  case  for  fifty  days  after  said  cause  was 
ready  for  trial.  Second.  A  failure  and  neglect  to  sit  for  the 
trial  of  said  cause,  although  several  other  days  since  the  ex- 
piration of  said  fifty  days  have  been  set  for  the  trial  of  said 
cause,  at  which  the  said  court  has  in  like  manner  failed  and 
neglected  to  attend  for  the  trial  of  said  cause.  In  the 
absence  of  law  limiting  the  time  for  which  a  cause  may  be 
continued,  or  specifying  the  reasons  or  causes  which  will 
entitle  a  party  to  a  continuance,  it  must  be  regarded  as  left 
to  th<  ound  discretion  of  the  inferior  court,  for  what,  and 
how  long  to  continue  a  cause.  For  aught  that  appears  in 
this  petition  the  continuance  may  have  been,  and  until  the 
contrary  appears,  this  court  must  presume  it  to  have  been 
right  and  proper.  The  petition  does  not  state  that  either 
party  objected  to  the  continuance,  and  in  the  absence  of 
such  an  averment,  this  court  must  conclude  that  said  con- 
tinuance of  fifty  days  was  with  the  consent  of  both  parties. 
The  case  of  Ex  parte  Martha  Bradstreet,  8  Pet.  588,  is 
in  point,  upon  questions  of  discretion  in  inferior  courts. 
In  that  case  a  mandamus  had  been  issued  against  the 
judge  of  the  northern  district  of  New  York,  directing  him 
to  reinstate  certain  suits  which  had  been  dismissed  from 
the  docket  of  his  court,  and  to  proceed  to  adjudicate  them 
according  to  law.  A  motion  was  made  for  an  attachment 
against  the  judge  of  the  northern  district  for  contempt,  upon 
the  ground  of  great  delay  which  had  taken  place  in  the 
proceedings,  which  was  supposed  to  amount  to  a  contempt 
of  the  mandamus.  A  motion  was  also  made  for  a  rule  to 
show  cause  why  a  mandamus  should  not  issue  to  the  dis- 
trict judge.  Both  motions  were  overruled,  and  the  supreme 
court  held  that  a  judge  must  exercise  his  discretion  in  those 
intermediate  proceedings  which  take  place  between  the  in- 
stitution and  trial  of  a  suit.  The  consul  of  the  French 
republic,  under  the  provisions  of  a  convention  between  that 
republic  and  the  United  States,  applied  to  one  of  the  United 
States  district  judges  for  a  warrant  to  apprehend  Captain 
Barre,  who  was  alleged  to  be  a  deserter  from  the  French 
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fleet.  The  district  judge  refused  to  issue  the  warrant,  ap- 
plication was  made  to  the  supreme  court  for  a  mandamus 
compelling  the  district  judge  to  issue  the  warrant,  and  the 
supreme  court  refused  to  issue  the  mandamus,  upon  the 
ground  that  the  district  judge  had  acted  judicially  in  the 
case,  and  that  the  supreme  court  had  no  power  to  compel  a 
judge  to  decide  according  to  the  dictates  of  any  judgment 
but  his  own:  See  The  United  States  v.  Judge  Lawrence,  3 
Ball.  42. 

So  far  as  the  second  reason  is  concerned,  the  petition 
does  not  disclose  that  any  damage  or  inconvenience  resulted 
from  the  failure  of  the  probate  judge  to  attend  upon  the 
other  occasions  set  for  trial,  for  the  petition  does  not  inform 
us  that  either  party  attended  on  those  days  or  were  ready 
for  trial,  and  if  the  parties  did  not  attend,  or  attending,  were 
not  ready  to  proceed  with  the  cause,  no  damage  or  incon- 
venience could  result  from  the  absence  of  the  probate  judge 
or  his  failure  to  attend.  The  speedy  progress  of  any  cause 
not  infrequently  depends  as  much  upon  the  action  of  the 
parties  as  upon  the  court.  The  failure  to  attend  in  this 
case  is  not  charged  to  have  been  a  willful  failure.  The 
probate  judge  may  have  been  sick  and  unable  to  attend,  or 
may  have  had  some  other  sufficient  reason  for  his  absence, 
and  charity  requires  us  to  presume  he  had  a  valid  reason  for 
his  absence,  unless  it  is  stated  to  have  been  willful  or  shown 
to  be  without  excuse. 

The  petition  in  this  case  prays  for  the  issuing  of  a  writ  of 
mandamus  to  compel  the  said  Tomas  Ortiz,  probate  judge 
as  aforesaid,  to  proceed  immediately  to  judgment  in  said 
cause  against  the  said  William  S.  Messervy  and  the  said 
James  J.  Webb,  and  to  do  prompt  justice  in  the  premises 
and  in  the  execution  of  the  laws  of  said  territory.  This 
language  is  susceptible  of  a  double  construction.  It  may 
be  considered  as  meaning  simply  that  the  probate  judge 
proceed  to  judgment  in  the  case  referred  to,  or  it  may  mean 
that  the  probate  judge  be  directed  to  render  judgment 
against  the  defendants  in  the  case.  It  is  in  the  power  of  a 
pleader,  by  the  use  of  proper  language,  to  strip  his  mean- 
ing of  ambiguity  and  place  the  construction  intended  be- 
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yond  cavil.  If  the  pleader  omits  to  do  so,  his  language 
must  be  construed  most  favorably  to  the  party  against  whom 
the  pleading  is  exhibited,  and  most  unfavorably  to  the 
pleader.  Under  this  rule  of  construction  this  court  would 
have  no  power  to  grant  such  a  mandamus  as  is  prayed  for 
in  this  petition.  In  the  case  of  The  Life  and  Fire  Insur- 
ance Company  of  New  York  v..  Adams,  9  Pet.  573,  the  peti- 
tioners required  of  the  supreme  court  a  mandamus  requir- 
ing the  judge  to  render  specific  judgment  in  their  favor. 
The  petition  in  that  case,  like  the  petition  now  under  con- 
sideration, did  not  show  that  the  case  was  in  condition  for 
a  final  judgment,  nor  that  the  judge  was  unwilling  to  ren- 
der one. 

In  the  same  case  the  supreme  court  held  that  they  would 
not  order  an  inferior  tribunal  to  render  judgment  for  or 
against  either  party,  but  that  in  a  proper  case  it  would 
order  such  court  to  proceed  to  judgment.  It  is  further 
held  by  the  supreme  court  of  the  United  States  in  the  same 
case,  that,  should  it  be  possible  in  a  case  ripe  for  judgment, 
the  court  before  whom  it  was  depending  should  perseveringly 
refuse  to  terminate  the  cause,  the  supreme  court,  without  in- 
dicating the  character  of  the  judgment,  would  be  required 
by  its  duty  to  order  the  inferior  court  to  render  some  judg- 
ment in  the  case;  but  to  justify  this  mandate,  a  plain  case 
of  refusing  to  proceed  in  the  inferior  court  ought  to  be 
made  out.  In  such  case  the  supreme  court  of  this  territory 
would  not  hesitate  to  issue  a  mandamus  if  necessary  in  the 
exercise  of  its  appellate  jurisdiction.  The  writ  issued  in 
this  case  is  not  a  mandamus,  but  a  new  rule  requiring  cause 
to  be  shown  why  a  mandamus  shall  not  issue.  In  cases  of 
doubt  or  difficulty  such  rule  usually  precedes  the  motion 
for  a  mandamus,  and  is  unexceptionable  in  the  present  in- 
stance, on  account  of  its  issuance  in  vacation.  If,  in  an- 
swer to  the  rule,  the  party  complained  of  show  no  sufficient 
cause  why  a  mandamus  should  not  issue,  then  on  motion 
the  court  will  direct  an  alternative  or  peremptory  mandamus 
against  the  party  complained  of.  The  jurisdiction  and 
power  of  the  district  judge  in  the  first  judicial  district 
in  this  case,  is  a  point  upon  which  we  intimate  no  opin- 
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ion;  each  district  court  must  settle  for  itself  its  juris- 
diction and  power,  subject  to  the  review  of  this  court  as 
a  supreme  appellate  tribunal.  The  expression  of  an  opin- 
ion on  the  other  points  made  in  this  cause  is  unneces- 
sary. In  the  very  beginning  of  the  existence  of  this 
court  it  has  been  thought  proper  to  define  at  length  the 
position  upon  which  it  stands  in  regard  to  this  important 
branch  of  judicial  power. 

By  COURT  :  It  is  ordered  by  the  court  that  the  rule  in  this 
case  be  discharged.  It  is  further  ordered  by  the  court  that 
the  petition  herein  filed  be  dismissed. 
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FACUXDO  PINO  v.  HUGH  M.  BECKWITH. 

DEMURRER  TO  ANSWER  GOES  BACK  TO  PETITION. —  A  demurrer  to  the  an- 
swer operates  as  a  demurrer  to  the  petition,  if  that  be  demurrable. 

PARTY  ALLEGING  ERROR  MUST  SHOW  WHAT. — The  party  alleging  error 
must  show  error  to  his  prejudice.  Thus,  when  it  appears  by  the  bill  of 
exceptions  that  the  party  excepting  was  not  permitted  to  examine  an 
opposing  witness  fully,  as  to  his  interest,  the  judgment  will  not  be 
reversed  on  that  ground,  where  it  is  not  shown  that  the  witness'  testi- 
mony was  material  and  prejudicial  to  the  plaintiff  in  error. 

PARTY  TO  RECORD  NOT  A  COMPETENT  WITNESS. — A  party  on  the  record, 
though  divested  of  all  interest,  is  not  a  competent  witness. 

FAILURE  OF  CONSIDERATION.— Money  paid  upon  a  consideration  which  has 
wholly  failed  may  be  recovered  back;  as  where  part  of  the  consideration 
has  been  paid  upon  a  purchase  of  land,  and  the  vendor  is  unable  to  make 
title. 

REFUSAL  TO  EXCLUDE  PAROL  EVIDENCE  EXPLAINING  WRITING.  —  Where 
parol  evidence  is  admitted  without  objection  to  explain  a  writing,  a 
subsequent  refusal  to  exclude  it  from  the  consideration  of  the  jury  will 
not  be  deemed  erroneous  where  the  testimony  and  the  instructions  to 
the  jury  are  not  embodied  in  the  bill  of  exceptions. 

SURRENDER  OF  POSSESSION  WHERE  TITLE  FAILS. — Where,  in  an  action  to 
recover  purchase  money  paid  for  land  the  title  to  which  has  failed,  there 
is  no  evidence  to  show  who  has  possession,  but  the  answer  alleges  the 
plaintiff  to  be  in  possession,  it  will  be  presumed  that  the  plaintiff  gave 
or  tendered  possession,  with  payment  of  rent,  before  bringing  the  action. 

INTEREST  ON  PURCHASE  MONEY.— In  an  action  to  recover  purchase  money 
for  land  for  which  the  title  has  failed,  interest  is  recoverable  from  the 
time  the  vendor  was  notified  of  the  intention  to  reclaim  the  consideration. 
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APPEAL  from  Santa  Fe  circuit  court.  The  opinion  states 
the  case. 

Whcaton  and  Pttlan,  for  the  appellant. 
Ashurst  and  Smith,  for  the  appellee. 

By  Court,  WATTS,  J.: 

Previous  to  the  establishment  of  a  civil  government  in 
this  territory  by  the  passage  of  the  organic  law  of  con- 
gress, approved  September  9,  1850,  the  judicial  power  of 
said  territory  was  vested  in  alcaldes,  prefects,  circuit  courts, 
and  a  supreme  court;  the  judges  of  the  supreme  court  were 
the  judges  of  the  circuit  courts;  and  the  territory  was  di- 
vided into  three  circuits,  called  central,  northern,  and  south- 
eastern districts. 

Upon  the  erection  of  a  territorial  government  here  under 
the  organic  law  of  congress,  above  mentioned,  these  courts 
passed  away,  and  the  legislative  assembly  at  its  June  ses- 
sion, 1851,  in  accordance  with  the  requirements  of  the  or- 
ganic law,  vested  the  judicial  power  of  said  territory  in  a 
supreme  court,  district  courts,  probate  courts,  and  in  jus- 
tices of  the  peace.  At  the  said  June  session,  1851,  of  the 
legislative  assembly,  an  act  was  passed  perpetuating  and 
declaring  in  force  certain  acts,  orders,  and  laws,  and  for  other 
purposes;  the  second  section  of  which  act  provides,  "that 
all  bonds,  writs,  and  process,  that  have  remained  in  force, 
shall  be  carried  to  a  final  decision  in  the  courts  established 
by  the  legislative  assembly,  to  the  same  effect  as  they  would 
have  been  in  the  courts  previously  existing."  The  case 
now  before  us  was  tried  in  the  circuit  court  for  the  central 
district  at  Santa  Fe;  and  an  appeal  was  taken  from  the  judg- 
ment of  the  circuit  court,  to  the  supreme  court,  and  by  vir- 
tue of  the  section  above  quoted,  comes  before  the  supreme 
court  created  by  the  organic  law,  for  adjudication.  The 
suit  in  this  case  was  a  petition  in  debt;  the  writ  was  issued 
twenty-fifth  of  May,  1850;  served  on  the  defendant  on  the 
fourth  of  June,  1850;  and  the  petition  is  in  these  words: 

In  the  Santa  Fe  circuit  court,  June  term,  1850,  the  peti- 
tion of  Hugh  M.  Beckwith  respectfully  states,  that  some 
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time  in  January,  1850,  he,  through  his  agent,  Jose  Maria 
Rascen,  contracted  with  one  Facundo  Pino,  who  alleged 
himself  to  be  the  agent,  with  a  sufficient  and  legal  power  of 
attorney  of  Maria  de  la  Luz  Rascen,  which  latter  asserts  him- 
self to  be  the  heir,  devisee,  and  legal  representative  of  Juan 
Rafael  Rascen,  deceased,  under  his  last  will  and  testament, 
for  the  purchase  of  a  certain  house  and  lot  of  ground  situ- 
ate in  the  city  of  Santa  Fe,  county  of  Santa  Fe,  New 
Mexico,  lying  in  Main  street,  and  bounded  south  by  the  Rio 
Chiquito,  west  by  land  of  Denaciano  Vigil,  and  east  by  an 
alley,  for  and  in  consideration  of  the  sum  of  three  thousand 
dollars,  of  which  two  thousand  were  to  be  paid  cash  in  hand, 
and  were  accordingly  paid,  and  the  balance  to  be  paid  in 
two  equal  installments,  payable  in  three  and  six  months 
thereafter.  Your  petitioner  further  states,  that  a  few  days 
after  the  said  first  installment  became  due  and  payable,  he 
was  ready,  and  offered  to  pay  the  same  to  the  said  Facundo 
Pino,  and  made  him  a  full  tender  thereof,  and  also  the 
amount  of  the  last  installment,  and  made  demand  of  a  deed, 
sufficient  in  law  to  make  him  a  good  and  legal  title  to  the 
premises  aforesaid.  Your  petitioner  further  states  that  the 
said  Facundo  Pino  has  hitherto  failed  to  make  him  any  such 
deed;  and  as  your  petitioner  believes  and  is  advised,  has 
no  sufficient  legal  authority  or  legal  power  from  the  said 
Rascen,  or  any  other  person  in  whom  rests  the  true  title  to 
said  premises,  to  make  a  legal  conveyance  to  your  petitioner. 
Your  petitioner  further  prays  the  court  for  a  judgment 
against  the  said  Facundo  Pino,  for  the  said  sum  of  two  thou- 
sand dollars,  with  legal  interest  thereon,  from  the  time  of 
payment  of  same,  together  with  his  damages  and  costs,  and 
to  award  him  an  execution  therefor. 

AUGNEY  &  ASHURST,  for  the  plaintiff. 

This  petition  was  sworn  to  in  the  usual  form,  before  the 
clerk,  at  the  June  term,  1850,  of  the  circuit  court.  The  de- 
fendant appeared  and  filed  his  answer  to  the  above  petition. 
Subsequently,  during  the  same  term,  on  the  eighth  day  of 
August,  1850,  a  motion  was  made  by  defendant  for  leave  to 
file  an  amended  answer.  The  motion  was  sustained  by  the 
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court,  and  on  the  eighth  day  of  August,  1850,  the  follow- 
ing amended  answer  was  filed  by  the  defendant: 

If.  H.  Beckwith  v.    F.  Pino.     The   answer  of  said   Pino, 
agent  of  Dona  Maria  de  la  Luz  Rascen,  states  as  follows: 

1.  Protesting  against  the  manifold  errors,  imperfections, 
and  incongruities  contained  in  said  petition,  by  which  the 
same  is  absolutely  null  and  void,  and  illegal,  respondent 
as  agent  as  aforesaid,  for  answer  to  the  same,  answering, 
says  that  the  matters  and  things  contained  in  said  petition 
are  untrue,  in  manner  and  form,  as  therein  stated  and  set 
forth. 

2.  Further,  that  he,  as  agent  as  aforesaid,  did  some  time 
in  January,  A.  D.  1850,  contract  with  the  said  Jose  Maria 
Rascen,  not  as  the  agent  of  his  son-in-law,  the  plaintiff,  but 
in  his  own  proper  person,  and  in  his  own  name  and  right,  for 
the  sale  of  the  house  and  property,  as  in  said  petition  men- 
tioned and  described;  that  before  the  making  and  signing 
of  said  contract,  he,  the  said  respondent,  should  have  fully 
explained  to  said  Jose  Maria  his  power  as  agent  of  said 
Maria  de  la  Luz,  as  also  the  evidences  he  possessed,  show- 
ing the  right  of  said  Maria  de  la  Luz  to  said  above-de- 
scribed property;  and  that  said  Jose  Maria,  having  thor- 
oughly examined  his  said  power,  and  the  documents  in  pos- 
session of  said  respondent  establishing  the  right  of  said 
Maria  de  la  Luz  to  the  said  land  and  property,  expressed 
himself  fully  satisfied  therewith,  and  deliberately  made  and 
executed  a  written  contract,  herewith  shown  to  the  court  and 
marked  A,  by  which  the  said  Jose  Maria,  not  as  the  agent 
of  another,  but  in  his  own  proper  right,  contracted  with  said 
Maria  de  la  Luz  to  purchase  of  her  said  land  and  property 
for  the  sum  of  three  thousand  dollars,  two  thousand  dol- 
lars to  be  paid  down,  and  the  other  thousand  to  be  paid  in 
two  equal  installments,  as  in  petition  mentioned,  the  said 
installments  being  secured  by  the  said  property;  that  said 
two  thousand  dollars  first  mentioned  were  paid  and  the  pos- 
session of  the  land  delivered  up  to  the  said  Jose  Maria,  in 
whose  hands  it  still  remains,  without  disturbance  or  moles- 
tation of  any  kind;  that  on  or  about  the  expiration  of  the 
time  for  the  payment  of  the  first  installment  of  the  above- 
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named  equal  part  of  the  one  thousand  dollars  so  agreed  to  be 
paid  as  aforesaid,  he  was  called  on  by  said  Beckwith,  son-in- 
law  of  said  Jose  Maria  as  aforesaid,  to  go  with  him  and  re- 
ceive the  money  on  said  first  installment;  but  instead  thereof, 
Pino  was  conducted  to  the  law  office  of  .Messrs.  Ashurst  and 
Tuley,  two  distinguished  counselors  of  said  city  of  Santa 
Fe,  where  he  saw  some  silver  lying  on  the  table  (which  this 
respondent  presumes  is  the  custom  of  offices  of  that  char- 
acter), but  that  said  silver  was  never  counted  out  or  offered 
to  said  respondent;  nor  does  he  know  how  much  was  there, 
nor  for  what  purpose  it  was  there  placed. 

Your  respondent  was  then  for  the  first  time  informed  that 
he  had  been  trading  and  contracting  with  said  Mr.  Beck- 
with, and  not  with  Jose  Maria,  and  that  his,  respondent's, 
power  and  documents  were  deemed  insufficient,  and  that 
said  Jose  Maria  intended  to  back  out  of  said  contract,  and 
instead  of  paying  and  counting  out  the  sum  as  he  had  agreed 
intended,  by  some  kind  of  legal  machinery  unknown  to  your 
respondent,  to  get  back  the  two  thousand  dollars  so  paid  as 
aforesaid,  and  to  never  pay  the  other  thousand  so  agreed  to 
be  paid  as  aforesaid;  all  of  which  actings  and  doings,  con- 
trary to  the  good  old  rules  of  fair  trading  and  good  faith, 
your  respondent  attributes  to  bad  advice  given  to  said  Jose 
Maria  by  others,  and  not  to  the  suggestions  of  his  own 
heart  and  understanding.  Your  respondent  protests  against 
the  substitution  on  the  part  of  said  Jose  Maria,  of  his  son- 
in-law,  Beckwith,  as  principal  in  said  contract  and  party  in 
said  suit  so  long  a  period  of  time  after  the  execution  of  said 
agreement  as  aforesaid.  He  also  protests  against  the  right 
assumed  by  said  Jose  Maria  of  going  behind  his  said  con- 
tract and  refusing  to  carry  out  his  said  agreement  after  the 
same  has  been  solemnly  signed  and  executed  by  him  as 
aforesaid,  with  full  knowledge  on  his  part  of  all  documents, 
papers,  rights,  and  powers  in  possession  of  said  Pino  rela- 
tive to  said  land,  and  without  the  slightest  imputation  of 
fraud,  bad  faith  or  deceit  expressed  against  your  respond- 
ent or  his  principal  in  making  and  executing  said  contract, 
and  while  the  said  Jose  Maria  remains  in  undisputed 
possession  of  said  land  and  property,  and  is  in  receipt  of 
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large  rents  and  revenue  for  the  same.  Your  respondent, 
therefore,  prays  that  said  Jose  Maria  Rascen  be  made  and 
considered  by  the  court  as  party  to  this  suit;  that  the  same, 
as  far  as  the  said  Beckwith  is  concerned,  be  dismissed  at 
the  proper  cost  of  said  Beckwith,  and  that  said  Jose  Maria 
be  compelled  by  a  decree  of  this  court  to  pay  to  your  re- 
spondent, as  agent  of  said  Maria  de  la  Luz,  the  above-named 
sum  of  one  thousand  dollars,  so  by  him  agreed  to  be  paid 
as  aforesaid,  and  which  your  respondent  alleges  has  never 
been  paid  or  tendered  to  either  him  or  his  said  principal, 
Maria  de  la  Luz.  At  the  same  time  this  respondent  de- 
clares his  readiness,  upon  payment  of  the  same,  to  make  as 
agent  as  aforesaid  such  conveyance  as  he  in  said  contract 
A  agreed  to  make,  and  to  do  bona  fide  what  he  therein  agreed 
to  do  and  perform,  and  he  further  states  that  he  has  always 
been  ready  and  willing  to  do  the  same,  but  has  been  pre- 
vented by  reason  of  the  failure  of  the  said  Jose  Maria  to  per- 
form his  part  of  said  contract  as  aforesaid;  that  is  to  say, 
that  your  respondent  avers  his  readiness  always  to  do  and 
perform  honestly  and  bona  fide  as  agent  and  on  the  part  of  his 
said  principal,  Maria  de  la  Luz,  all  his  part  of  said  con- 
tract marked  A,  and  in  which  not  even  a  suspicion  of  fraud 
or  bad  faith  is  even  expressed  by  said  Jose  Maria  or  said 
plaintiff  Beckwith,  and  prays  that  said  Jose  Maria  be  also 
required  to  carry  out  his  own  part  of  the  same  and  to  per- 
form with  the  same  good  faith  the  agreement  made  by  him, 
and  that  the  said  Jose  Maria  be  also  compelled  by  this 
court  to  pay  all  interest  and  damages  which  your  respond- 
ent alleges  his  principal  has  sustained,  to  a  large  amount 
by  reason  of  the  said  failure  and  delay  on  the  part  of  said 
Jose  Maria  to  perform  the  provisions  of  his  said  contract; 
and  that  said  Jose  Maria  and  said  Beckwith  be  compelled 
to  pay  such  other  costs  and  damages  as  to  this  court  may 
seem  just  and  right,  and  your  respondent  will  ever  pray, 

etc. 

WHEATON  &  PILLAN,  for  defendant 

This  answer  was  sworn  to  in  the  usual  manner.  Docu- 
ment A,  above  referred  to,  was  signed  Jose  Maria  Rascen, 
Facundo  D.  Pino,  and  being  substantially  set  forth  in  the 
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above  answer  of  Pino,  is  not  now  essential  to  be  copied. 
After  the  filing  of  the  above  answer  of  Pino,  on  the  eighth 
day  of  August,  1850,  the  plaintiff,  Beckwith,  demurred  to 
the  answer  of  Pino.  Whether  this  demurrer  was  ever 
decided  by  the  court,  or  if  so,  in  what  manner  it  was  decided, 
is  unexplained  by  the  record  before  us.  The  cause  was 
then  continued  until  next  term  of  the  court  in  1850,  the 
parties  appeared,  issue  was  joined,  and  the  cause  was  tried 
by  a  jury,  who  rendered  a  verdict  for  the  plaintiff  for  the 
sum  of  two  thousand  and  seventy-five  dollars,  and  judgment 
was  rendered  on  the  finding  of  the  jury  for  that  sum  and 
costs  of  suit.  The  defendant  moved  to  set  aside  the  verdict, 
and  grant  a  new  trial,  for  the  following  reasons :  first,  that 
the  court  admitted  illegal  testimony  before  the  jury;  second, 
the  court  instructed  the  jury;  third,  that  jury  found  against 
the  law  and  evidence;  fourth,  the  court  refused  testimony 
that  ought  to  be  admitted.  The  record  is  in  like  manner 
silent  as  to  what  disposition  was  made  of  this  motion 
for  a  new  trial  in  the  circuit  court.  During  the  progress 
of  the  cause  four  bills  of  exception  were  signed  by  the 
court  upon  the  part  of  the  defendant,  and  made  a  part 
of  the  record:  first,  that  the  demurrer  of  the  plaintiff  to  de- 
fendant's answer  was  overruled  as  to  plaintiff's  petition,  as 
well  as  to  said  answer;  second,  that  the  plaintiff  offered  to 
introduce  as  a  witness  in  the  same  cause  Jose  Maria  Rascen, 
who  being  on  his  voir  dire,  the  court  refused  to  allow  any 
other  questions  by  the  defendant,  except  as  follows:  are  you 
directly  or  indirectly  interested  in  the  event  of  this  suit; 
third,  that  on  the  trial  of  the  cause  a  certain  written  con- 
tract, marked  A,  and  filed  in  the  cause,  was  introduced  as 
testimony,  and  proved  to  be  the  contract  on  which  the  suit 
was  founded.  The  plaintiff  introduced  testimony  to  show 
by  parol  a  different  party  to  said  contract,  which  de- 
fendant moved  to  exclude  from  the  jury,  on  the  ground 
that  parol  testimony  was  inadmissible  to  show  that  Rascen 
made  the  contract  on  account  of  another,  which  motion  the 
court  overruled;  fourth,  that  on  the  trial  of  this  cause,  the 
defendant  offered  as  a  witness  the  said  Facundo  Pino,  to 
testify  in  the  same,  who  was  rejected  by  the  court.  On  the 
first  day  of  November.  1850,  the  usual  affidavit  for  an  appeal 
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was  made  by  Facundo  Pino,  and  on  the  second  day  of  No- 
Tember,  1850,  an  appeal  bond  was  executed  by  Facundo 
Pino,  Jose  Maria  Baca,  and  Manuel  Chavez,  and  approved 
by  the  circuit  judge. 

Such  is  the  history  of  this  cause  in  the  Santa  Fe  circuit 
court,  as  disclosed  by  the  record  herein.  The  points  made 
by  the  appellant  in  this  case  in  this  court,  upon  which  its 
reversal  is  sought,  are:  1.  The  circuit  court  erred  in  over- 
ruling the  demurrer  filed  by  the  plaintiff  as  to  plaintiff's 
declaration  in  exception  marked  A.  2.  The  circuit  court 
erred  in  not  allowing  questions  to  be  asked  witness  to 
show  his  interest  other  than  the  question  stated  in  the  excep- 
tion marked  B.  3.  The  circuit  court  erred  in  not  admit- 
ting the  testimony  of  Facundo  Pino,  as  stated  in  excep- 
tion marked  C.  4.  The  court  erred  in  allowing  parol  evi- 
dence to  alter  or  contradict  a  written  contract,  as  shown 
in  exception  E.  The  first  error  assigned  is  the  over- 
ruling the  demurrer  filed- by  plaintiff  as  to  the  plaintiff's 
declaration.  The  ground  of  this  exception,  when  we  come 
to  examine  the  bill  of  exceptions,  seems  to  be  this:  the 
plaintiff  filed  a  demurrer  to  the  defendant's  answer,  and 
the  defendant  asserts  that  the  demurrer  so  filed  goes  back 
to  the  petition,  and  that  it  was  the  duty  of  the  circuit 
court  to  have  dismissed  the  petition.  The  principle  of 
law,  that  he  who  objects  to  the  legal  sufficiency  of  his  ad- 
versary's pleading  must  be  certain  that  his  own  pleadings 
are  in  substance  good,  is  a  correct  principle.  A  demurrer 
filed  by  a  plaintiff  to  a  defendant's  answer  will  operate  as  a 
general  demurrer  to  the  petition  of  the  plaintiff.  In  exam- 
ining this  petition,  no  substantial  defect  in  it  has  occurred 
to  the  court,  nor  has  any  been  pointed  out.  So  far  as  the  ex- 
ception to  the  opinion  of  the  court  is  concerned,  for  not 
permitting  a  full  examination  of  the  witness,  Jose  Maria 
Kascen,  as  to  his  interest,  this  court  can  not  undertake  to 
say  that  the  circuit  court  committed  any  error.  The  party 
alleging  error,  must  show  error  tending  to  his  prejudice  in 
the  court  below,  before  this  court  can  decide  upon  the 
point  in  dispute.  The  bill  of  exceptions  does  not  show 
that  Jose  Maria  Kascen  was  examined  as  a  witness  in  the 
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case,  or  testified  to  any  fact  connected  with  the  case;  and 
this  court  can  not  undertake  to  presume  he  was  examined 
as  a  witness  in  the  cause.  The  decision  of  the  circuit 
court  in  refusing  to  admit  Facundo  Pino,  who  was  the  de- 
fendant, as  a  witness  in  the  cause,  was  not  erroneous.  A 
party  upon  the  record,  although  divested  of  all  interest  in 
the  event  of  the  suit,  is  not  a  competent  witness  in  the 
cause:  Bridges  v.  Armour,  5  How.  91;  De  Wolf  v.  Johnson, 
10  Wheat.  367;  Scott  v.  Lloyd,  12  Pet.  145;  Stein  v.  Bow- 
man et  dl.,  13  Id.  209.  The  exclusion  in  such  a  case  is 
placed  upon  the  ground  of  policy,  which  forbids  a  party 
from  being  a  witness  in  his  own  cause. 

The  fourth  error  assigned  is,  that  the  court  erred  in  allow- 
ing parol  evidence  to  alter  a  written  contract.  The  suit  in 
this  case  was  not  founded  on  the  written  contract;  that  con- 
tract may  or  may  not  have  been  useful  to  the  plaintiff  as  an 
instrument  of  evidence,  but  is  not  made  any  part  of  the 
petition.  The  petition  is  based  upon  the  fact  that  Beckwith 
paid  Pino  two  thousand  dollars  on  a  consideration  which 
has  wholly  failed,  and,  therefore,  should  be  refunded.  It 
is  a  correct  principle  of  law  that  money  paid  upon  a  consider- 
ation which  has  totally  failed  may  be  recovered  back:  See 
Greenleaf  v.  Cook,  2  Wheat.  13;  4  Cond.  7.  The  case  now 
before  this  court  comes  within  this  principle.  That  a  written 
agreement  can  not  be  shown  by  parol  evidence  to  be  different 
from  what  it  purports  to  be,  seems  to  be  clear:  See  Russell  et 
al.  v.  Branham  et  al.,  8  Blackf.  277.  In  this  case  the 
written  contract  was  introduced  by  the  defendant;  parol 
evidence  was  admitted  to  explain  it  without  objection;  and 
the  subsequent  refusal  of  the  court  to  exclude  it  from  the 
jury  on  the  motion  of  the  defendant,  if  that  motion  was  a 
proper  one,  can  not  now  be  considered  by  this  court  as  er- 
roneous, in  the  absence  of  the  testimony  in  the  cause,  and  in 
ignorance  of  the  instructions  of  the  circuit  court  to  the 
jury.  In  the  absence  of  the  evidence  given  in  the  court 
below,  this  court  will  presume  that  every  fact  stated  in  the 
petition,  material  to  be  proved  before  the  jury,  was  proved, 
or  the  jury  on  the  evidence  would  not  have  found  a  verdict 
for  the  plaintiff  in  the  court  below.  The  petition  is  silent 
as  to  the  possession  of  the  house  and  ground;  the  answer 
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of  the  defendant  states  it  to  be  in  the  plaintiff.  If  it  be 
true  that  the  plaintiff,  Beekwith,  has  possession  of  the  prem- 
ises, it  is  equally  true  that  the  legal  owner  can  at  any  time 
assert  his  right  to  the  possession  and  payment  of  such  rent 
as  the  premises  have  or  might  have  yielded.  A  refusal  on  the 
part  of  Beekwith  to  surrender  the  possession,  and  account 
for  the  rents  and  profits,  might  be  construed  into  an  affirm- 
ance of  the  contract.  There  being  no  evidence  before  this 
court  showing  in  whom  the  possession  is,  this  court  must 
take  it  for  granted  that  the  possession  was  given  or  tendered 
to  Pino  by  Beekwith,  with  payment  of  rent,  if  the  posses- 
sion was  ever  in  Beekwith.  Whether  a  demurrer,  noticed 
on  the  record  as  being  filed,  and  no  notice  of  any  subse- 
quent action  of  the  court  upon  it,  is  to  be  regarded  as  with- 
drawn or  overruled,  is  a  point  not  now  decided.  Interest 
on  money  is  regulated  by  the  contract  of  the  parties,  or 
fixed  by  law.  The  plaintiff  Beekwith,  in  his  petition,  shows 
that  Pino  was  not  notified  of  his  intention  to  reclaim  the 
two  thousand  dollars,  upon  the  ground  of  the  total  failure 
of  the  consideration  upon  which  it  was  paid,  until  the 
twenty-first  day  of  April,  1850.  The  judgment  was  rendered 
on  the  first  day  of  November,  1850,  being  six  months  and 
ten  days.  The  interest  for  that  time  amounted  to  only  the 
sum  of  sixty-three  dollars  and  thirty-three  and  one  third 
cents.  The  jury  gave  the  plaintiff  seventy-five  dollars  inter- 
est, making  an  excess  of  interest  of  eleven  dollars  and  sixty- 
six  and  two  thirds  cents.  The  judgment  must  be  reversed, 
unless  the  proper  remittitur  be  entered. 

It  is  ordered  by  the  court,  that  the  judgment  of  the 
Santa  Fe  circuit  court  in  this  case  be  affirmed,  at  the  costs 
of  the  appellee  in  this  court,  and  that  an  execution  issue  in 
this  cause  against  the  said  Facundo  Pino,  Jose  Maria  Baca 
and  Manuel  Chavez  for  the  sum  of  two  thousand  dollars, 
debt,  and  interest  thereon  from  the  twenty-first  day  of 
April,  1850,  until  this  date,  being  the  sum  of  two  hundred 
and  twenty-nine  dollars  and  sixty-seven  cents,  and  costs  of 
suit  in  the  Santa  Fe  circuit  court,  taxed  at  -  -  dollars  and 
cents.  It  is  further  ordered  that  the  appellee  pay  the  costs 
in  this  court. 
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CONTESTED  ELECTION  OF  JUSTICE  OF  THE  PEACE,  APPEAL  IN.— An  appeal 
lies  from  a  judgment  of  a  probate  judge,  to  the  district  court,  in  a  case 
of  a  contested  election  for  justice  of  the  peace. 

JUDGMENT  RENDERED  IN  VACATION  IN  SUCH  CASE.— A  judgment  of  a  pro- 
bate judge,  deciding  a  contested  election  for  justice  of  the  peace  may  be 
rendered  in  vacation. 

APPEAL  FROM  PROBATE  COURT  TRIED  DE  Novo.— In  all  cases  of  appeals 
from  the  probate  to  the  district  court,  including  contested  election  cases, 
the  cause  is  to  be  tried  de  novo  upon  a  full  hearing  of  the  evidence. 

RIGHT  OF  ELECTION  AS  TO  CITIZENSHIP  UNDER  TREATY. — The  right  of  elec- 
tion secured  to  Mexican  citizens  of  this  territory  by  the  treaty  with 
Mexico,  to  retain  their  citizenship  or  to  become  American  citizens,  was 
not  required  to  be  exercised  in  any  particular  mode,  but  could  be  exer- 
cised and  proved  in  any  manner  appropriate  to  the  nature  of  the  case. 

DECLARATION  OF  INTENTION  TO  RETAIN  CITIZENSHIP. —  A  declaration  of  in- 
tention by  a  Mexican  citizen  to  retain  such  citizenship,  by  signing  his 
name  in  a  list  authorized  to  be  kept  by  the  clerks  of  the  prefects'  courts, 
by  a  proclamation  of  the  military  governor  of  the  territory,  is  a  sufficient 
and  binding  exercise  of  the  right  of  election  provided  by  the  treaty,  and 
Is  not  affected  by  a  subsequently  declared  intention  to  withdraw  such  sig- 
nature, which  is  not  shown  to  have  been  acted  on. 

APPEAL  from  Santa  Fe  county.     The  case  is  stated  in  the 
opinion. 


M.  Ashurstj  for  the  appellee. 


30  QUINTANA  v.  TOMPKINS.  [Sap.  Ct. 


Opinion  of  the  Court— Baker,  C.  J. 


By  Court,  BAKER,  C.  J. : 

At  an  election  for  justices  of  the  peace,  held  in  and  for 
Santa  Fe  county,  on  the  first  Monday  of  September,  1852, 
the  appellant  received  a  plurality  of  votes  and  was  returned 
by  the  probate  judge  as  having  been  duly  elected  as  justice 
of  the  peace.  The  appellee,  having  also  received  a  number 
of  votes  for  the  same  office,  contested  the  election  of  the 
appellant,  and  the  probate  judge,  upon  the  hearing  of  the 
case,  gave  judgment  in  favor  of  the  appellant;  thereupon 
the  appellee  appealed  to  the  district  court,  and  at  the  Sep- 
tember term  a  motion  was  made  by  the  appellant,  Quin- 
tana,  to  dismiss  the  appeal,  which  motion  was  overruled, 
and,  upon  a  hearing  of  the  cause,  that  court  reversed  the 
judgment  of  the  probate  judge,  and  adjudged  that  the  ap- 
pellant was  not  a  citizen  of  the  United  States,  and  was 
therefore  disqualified  to  hold  the  office  of  justice  of  the 
peace.  To  reverse  this  judgment  of  the  district  court  the 
appellant  has  brought  the  case  to  this  court,  by  appeal. 

Three  grounds  are  urged  for  a  reversal:  1.  Overrul- 
ing the  motion  to  dismiss  the  appeal;  2.  Overruling  the 
objections  of  appellant  to  the  admission  of  the  testi- 
mony on  the  part  of  the  appellee  upon  the  hearing  of  the 
cause;  and,  3.  The  rendering  of  the  judgment  for  the  ap- 
pellee. 

The  following  are  the  various  sections  of  the  law  prescrib- 
ing the  appellate  jurisdiction  of  the  courts,  regulating  ap- 
peals, and  prescribing  the  mode  of  determining  cases  of 
contested  elections:  Every  person  aggrieved  by  any  judg- 
ment or  decision  of  any  circuit  court  in  any  civil  case  may 
make  his  appeal  to  the  superior  court:  K.  C.,  act  49,  sec. 
9.  The  superior  court  shall  have  appellate  jurisdiction  in 
all  cases,  both  civil  and  criminal,  which  may  be  determined 
in  the  circuit  court:  Id.,  sec.  8. 

The  circuit  courts  in  the  several  counties  shall  have  * 
*  *  appellate  jurisdiction  from  the  judgments  and  orders 
of  the  prefects  and  alcaldes  in  all  cases  not  prohibited  by 
law,  and  shall  possess  a  superintending  control  over  them : 
Id.,  sec.  18. 
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Appeals  from  the  judgments  of  the  prefects  shall  be  al- 
lowed to  the  circuit  court  in  the  same  manner  and  subject 
to  the  same  restrictions  as  in  case  of  appeals  from  the  cir- 
cuit court  to  the  superior  court:  Id.,  sec.  22. 

The  fiftieth  section  of  the  election  law  acts,  203,  pro- 
vides that  the  election  of  justices  of  the  peace  may  be  con- 
tested before  the  probate  judge,  and  that  the  contest  shall 
be  heard  and  determined  in  a  summary  manner.  The  fifty- 
first  section  provides  that  if  a  contested  election  be  pending, 
the  person  holding  the  certificate  of  election  shall  take  pos- 
session and  discharge  the  duties  of  the  office  until  the  con- 
test is  decided. 

The  opinion  of  the  probate  judge  in  the  transcript  of  the 
record  from  his  court  is  substantially  a  judgment,  and  de- 
termines the  matter  in  contest,  the  citizenship  of  the 
appellant,  and  his  due  election  as  justice  of  the  peace. 

There  is  nothing  in  the  objection  that  it  was  not  rendered 
at  a  regular  term  of  the  probate  court,  for  the  statute  re- 
quires the  matter  to  be  heard  and  determined  in  a  summary 
manner,  and  the  decision  could  as  regularly  be  made  in  va- 
cation as  in  term  time.  By  the  eighteenth  section,  above 
quoted,  the  district  court  has  "appellate  jurisdiction  from 
the  judgments  and  orders  of  the  prefects  and  alcaldes  in  all 
cases  not  prohibited  by  law."  This  is  not  a  case  prohibited 
by  law,  and  this  is  such  a  judgment  as  an  appeal  may  well 
be  taken  from  under  the  twenty-second  section.  The  affi- 
davit and  appeal  bond  seem  to  be  in  accordance  with  the 
requirements  of  the  law  regulating  appeals  from  the  district 
to  the  supreme  court.  The  appeal,  therefore,  ought  not  to 
have  been  dismissed.  Appeals  in  cases  of  this  character 
from  the  probate  courts  to  the  district  courts  are,  like  all 
other  appeals  so  taken,  to  be  tried,  not  upon  an  inspection  of 
the  record,  but  de  novo  upon  their  merits,  upon  a  full  hear- 
ing of  the  evidence  and  the  parties. 

The  next  objection  is  to  the  admission  of  the  evidence  in 
the  cause.  The  question  was  whether  the  appellant  at 
that  time  was  an  American  citizen.  By  the  article  of  the 
treaty  between  the  United  States  and  the  Mexican  republic, 
it  is  provided  that  Mexican  citizens  who  shall  prefer  to  re- 
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main  in  said  territories  may  either  retain  the  titles  and 
rights  of  Mexican  citizens  or  acquire  those  of  citizens  of  the 
United  States,  but  they  shall  be  under  obligation  to  make 
their  election  within  one  year  from  the  date  of  the  exchange 
of  ratifications  of  this  treaty,  and  those  who  shall  remain  in 
said  territories  after  the  expiration  of  that  year,  without 
having  declared  their  intention  to  retain  the  character  of 
Mexican  citizens,  shall  be  considered  to  have  elected  to  be- 
come citizens  of  the  United  States. 

The  appellee  sought  to  prove  at  the  hearing  that  the  appel- 
lant had  made  his  election  to  retain  the  character  of  a  Mexi- 
can citizen.  No  mode  of  making  this  election  was  prescribed 
in  the  treaty,  or  by  the  American  government,  or  under  its 
authority.  But  this  omission  did  not  deprive  the  Mexican 
citizen  of  either  the  right  or  the  power  to  make  it.  Various 
modes  of  making  the  election  might  have  been  adopted, 
any  one  of  which  would  have  been  effectual,  provided  that  it 
sufficiently  evidenced  the  determination  of  the  mind  to  re- 
tain or  acquire  respectively  either  character  of  citizenship. 
As  no  mode  had  been  prescribed,  and  no  particular  species 
of  evidence  required,  it  was  an  act  that  might  have  been 
performed  in  any  sufficient  manner,  and  proved,  like  any 
other  disputed  fact,  by  the  best  evidence  of  wrhich  the 
nature  of  the  case  admitted. 

The  appellee  produced  in  evidence  a  book  purporting  to 
contain  a  list  of  persons  choosing  to  retain  the  character  of 
Mexican  citizens,  according  to  the  provisions  of  the  treaty 
between  the  United  States  and  Mexico.  This  book  con- 
tained a  caption  or  statement  at  the  commencement  of  the 
list,  stating  in  effect  that  it  was  a  register  of  the  names  of 
persons  mentioned  as  desiring  to  retain  the  character  of 
Mexican  citizens.  Also  a  proclamation  of  J.  M.  Washington, 
at  that  time  civil  and  military  governor  of  the  territory, 
'ated  the  ninth  of  April,  1849,  authorizing  the  enrollment 
of  the  names  by  the  clerks  of  the  prefects'  courts  of  the  sev- 
eral counties  of  the  territory.  The  correctness  of  this  list 
was  certified  at  the  foot  thereof  by  J.  Giddings  (by  deputy) 
as  such  clerk.  Said  Giddings  also  proved  that  he  was 
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present  and  saw  appellant  sign  his  name  to  said  list  in 
the  year  1849,  and  before  the  expiration  of  the  time  fixed 
by  the  treaty  for  making  such  declaration.  It  was  further 
proved  that  the  appellant  had  afterwards  stated  in  conver- 
sation that  he  was  a  Mexican  citizen.  There  was  also 
proof  that  the  appellant,  on  the  day  he  signed  said  list, 
stated  publicly  his  determination  to  withdraw  his  signature 
from  said  list,  and  that  he  went  away  with  the  clerk  of  the 
prefect's  court,  with  the  intention  of  doing  so.  There  was 
also  proof  that  the  appellant  had  held  the  office  of  consta- 
ble under  the  present  government  of  the  territory.  We 
think  this  evidence  sufficient  to  justify  the  district  court  in 
the  judgment  which  it  gave. 

Here  the  act  of  signing  his  name  by  the  appellant,  under 
the  caption  declaring  it  the  purpose  of  the  signers  to  retain 
the  character  of  Mexican  citizens,  and  in  pursuance  of  a 
proclamation  of  a  public  officer  in  authority,  calling  atten- 
tion to  the  matter  of  making  such  election,  is  evidence  une- 
quivocal of  his  determination  of  his  election  to  retain  the 
character  of  a  Mexican  citizen. 

It  is  true  he  seems  a  short  time  afterwards  to  have  re- 
pented the  act,  and  declared  his  determination  to  withdraw 
his  signature  from  the  list,  and  that  he  went  away  with  the 
clerk  who  had  charge  of  the  book  with  that  object  in  view ; 
but  there  is  no  evidence  of  his  having  done  so;  for  aught 
that  appears  to  the  contrary,  he  may  have  abandoned  that 
determination,  and  in  the  absence  of  evidence,  his  name  still 
remaining  on  the  list,  it  is  to  be  presumed  that  he  did. 

We  do  not  perceive  any  error  in  the  record  of  the  pro- 
ceedings, and  are  of  opinion  that  the  judgment  of  the  dis- 
trict court  ought  to  be  affirmed. 
VOL.  1—3 
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EUGENE    LEITENSDORFER      AND      JOAB     HOUGH- 
TON    v.    JAMES    J.    WEBB. 

VALIDITY  OF  PROVISIONAL  GOVERNMENT  OF  NEW  MEXICO.— The  provisional 
government  erected  in  this  territory,  upon  its  conquest  by  General 
Kearny,  under  the  authority  of  the  president  of  the  United  States,  and 
the  laws  and  courts  established  as  a  part  of  such  government,  were  valid, 
and  abrogated  those  previously  existing  here,  so  far  as  they  were  in  con- 
flict. 

PROVISIONAL  GOVERNMENT  NOT  ABROGATED  BY  TREATY  or  PEACE.  — The 
laws  of  the  provisional  government  in  force  at  the  ratification  of  the 
.  treaty  of  peace  between  the  United  States  and  Mexico  were  not  thereby 
abrogated,  but  remained  in  force,  together  with  the  unrepealed  Mexican 
laws,  though  it  would  have  been  otherwise  if  the  territory  had  been 
restored  to  Mexico  by  that  treaty. 

CESSION  OF  CONQUERED  TERRITORY,  EFFECT  OF. —Upon  a  cession  of  con- 
quered territory  to  the  conqueror  by  a  treaty  of  peace,  the  laws  then  in 
force  there,  whether  established  by  the  conqueror  or  previously  existing, 
so  far  as  they  relate  t;o  the  intercourse  and  conduct  of  the  inhabitants, 
remain  in  force,  while  those  which  regulate  the  political  relations  of  the 
inhabitants  to  the  sovereign  state  are  changed. 

TRANSFER  OF  CAUSES  FROM  PROVISIONAL  TO  TERRITORIAL  COURTS.—  The 
legislative  assembly  had  power  to  provide  by  statute  for  the  transfer  of 
causes  from  the  circuit  courts  of  the  provisional  government  to  the  ter- 
ritorial district  courts,  without  abatement,  this  being  a  rightful  subject 
of  legislation  under  the  organic  law. 

INTENTION  GOVERNS  CONSTRUCTION  OF  STATUTES. — In  construing  a  statute, 
the  intention  of  the  law-makers,  as  gathered  from  the  purpose  for  which 
the  law  was  enacted,  or  from  other  circumstances,  should  govern. 

JUDICIAL  POWER  OF  TERRITORY,  WHERE  VESTED.— The  whole  judicial 
power  of  the  territorial  government  is  vested  in  the  (supreme,  district, 
and  probate  courts,  and  in  courts  of  justices  of  the  peace  under  the 
organic  law,  and  the  legislature  can  create  no  others. 

EFFECT  OF  ACT  OF  JULY  14,  1851,  TRANSFERRING  CAUSES.— By  the  act  of 
July  14,  1851,  all  causes  then  pending  in  the  courts  of  the  provisional 
government  were  transferred  to  the  appropriate  courts  of  the  territory, 
each  court  determining  for  itself  the  particular  causes  of  which  it  thus 
acquired  jurisdiction.  Hence  the  district  court  may  assume  cognizance 
of  any  cause  within  its  jurisdiction,  which  was  pending  and  undeter- 
mined in  the  circuit  courts  of  the  provisional  government. 

AFFIDAVIT  FOR  ATTACHMENT,  SUFFICIENCY  OF.— An  affidavit  for  an  attach- 
ment, stating  the  amount  of  the  debt  and  that  the  attaching  creditor  has 
good  reason  to  believe,  and  does  believe,  that  the  debtor  has  fraudu- 
lently disposed  of  his  property  to  hinder,  delay,  and  defraud  his  creditors, 
is  sufficient. 

CONTINUANCE  OF  INSOLVENT  PARTNERSHIP  NOTWITHSTANDING  DISSOLU- 
TION.— An  insolvent  partnership  continues  to  exist,  notwithstanding  its 
dissolution,  as  to  its  joint  creditors  and  the  partnership  effects. 
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FRAUDULENT  ASSIGNMENT  BY  ONE  PARTNER.— Where  one  partner  makes  an 
assignment  of  partnership  effects  in  fraud  of  creditors,  which  is  subse- 
quently approved  by  his  copartner,  the  latter  is  equally  a  party  to  the 
fraud,  and  an  attachment  may  issue  against  both, 

POSSESSION  or  NOTE  AS  EVIDENCE  OF  PROPERTY.—  The  mere  possession  of  a 
note  is  sufficient  evidence  of  property  in  it  to  enable  the  holder  to  sue, 
especially  where  it  is  indorsed. 

MEXICAN  LAW  GOVERNS  ASSIGNMENT  IN  1848. — The  validity  of  an  assign- 
ment for  the  benefit  of  creditors,  made  in  December,  1848,  is  determined 
by  the  Mexican  law  as  modified  by  the  Kearny  code.  Contra,  Watts, 
J.,  dissenting. 

COMMON  LAW  EXTENDED  TO  THIS  TERRITORY. — By  the  organic  act  the  com- 
mon law  is  extended  over  this  territory,  so  far  as  it  relates  to  the  regula- 
tion and  control  of  the  proceedings  of  the  supreme  and  district  courts  in 
the  determination  of  causes. 

COURT  TO  DETERMINE  VALIDITY  OF  ASSIGNMENT. — In  courts  proceeding  ac- 
cording to  the  common  law,  it  is  the  duty  of  the  court  to  determine 
whether  an  assignment  is  fraudulent  in  law  or  not. 

ASSIGNMENT  INVALID,  WHEN,  BY  MEXICAN  LAW. — An  assignment  for  the 
benefit  of  certain  preferred  creditors,  made  without  presenting  a  petition 
to  any  court  or  judge,  without  any  schedule  of  debts  or  creditors,  with- 
out the  sentence  of  any  court  sanctioning  the  cession  or  surrender,  and 
without  any  citation  of  creditors,  is  contrary  to  the  Mexican  law,  and 
must  be  pronounced  fraudulent  in  law  as  to  creditors. 

FRAUD  IN  LAW  AS  GROUND  OF  ATTACHMENT. —  An  assignment  which  is 
fraudulent  in  law  though  not  fraudulent  in  fact,  is  ground  for  an  attach- 
ment. 

VERDICT  PRESUMED  CORRECT  WHERE  NO  EVIDENCE  IN  RECORD.  —  Where 
upon  a  bill  of  exceptions,  the  record  contains  none  of  the  evidence,  the 
verdict  will  be  presumed  to  have  been  right. 

CORRECT  INSTRUCTIONS  NOT  VITIATED  BY  ERRONEOUS  REASONS. — Instruc- 
tions which  are  correct  in  themselves  will  not  be  deemed  invalid  because 
erroneous  reasons  are  given  for  them. 

LEX  Loci  CONTRACTUS. — The  law  in  force  at  the  time  and  place  of  making 
a  contract  governs  its  construction,  unless  otherwise  stipulated  by  the 
parties. 

VALIDITY  OF  ASSIGNMENT  WITH  PREFERENCES. — A  general  or  partial  assign- 
ment in  trust  for  creditors,  containing  preferences,  where  no  liens  have 
attached,  is  valid  unless  prohibited  by  statute,  or  unless  there  is  a  bank- 
rupt law  in  force;  and,  there  being  no  law  to  the  contrary,  such  an  assign- 
ment is  valid  in  this  territory.  Per  Watts,  J.,  dissenting. 

ABSENCE  OF  SCHEDULE  OF  ASSETS  AND  LIABILITIES,  ETC. — An  assignment  for 
the  benefit  of  creditors  is  not  invalid  for  want  of  attaching  to  it  a  schedule 
of  assets  and  liabilities,  and  of  the  preferred  creditors.  Per  Watts,  J., 
dissenting. 

UNATTACHED  SCHEDULES  SUFFICIENT.— Proper  schedules  of  debts,  assets, 
etc.,  made  pursuant  to  the  assignment  and  in  the  hands  of  the  assignees, 
though  unattached,  are  sufficient.  Per  Watts,  J.,  dissenting. 
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ASSENT  OF  CREDITORS  UNNECESSARY.—  An  assignment  to  &  trustee,  tor  the 
benefit  of  creditors,  which  is  not  fraudulent,  does  not  require  the  assent 
of  creditors  to  render  it  valid.  Per  Watts,  J.,  dissenting. 

FRAUD  BY  ONE  PARTNER. — A  fraudulent  assignment  by  one  partner,  with- 
out the  privity  of  his  copartner,  does  not  warrant  an  attachment  against 
both.  Per  Watts,  J.,  dissenting. 

SEALED  ASSIGNMENT  BY  ONE  PARTNER.— Although  a  partner  can  not,  with- 
out special  authority,  bind  his  copartners  by  a  sealed  instrument,  yet  an 
assignment  by  a  partner  under  seal  is  not  invalid  where  a  seal  is  not  es- 
sential to  its  validity.  Per  Watts,  J.,  dissenting. 

APPEAL  from  the  district  court  for  the  first  judicial  dis- 
trict. The  opinion  of  Mr.  Chief  Justice  Baker  sufficiently 
states  the  case. 

Ashurst  and  Tully,  for  the  appellants. 
Smith  and  Garey,  for  the  appellee. 

By  Court,  BAKEK,  C.  J. : 

This  case  comes  before  us  as  by  appeal  from  the  district 
court  for  the  first  judicial  district.  On  the  thirtieth  day  of 
June,  1849,  the  appellee,  J.  J.  Webb,  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Santa  Fe  county,  his  petition 
in  the  usual  form,  his  affidavit  and  bond,  and  sued  out  a 
writ  of  attachment  against  the  lands  and  tenements,  goods 
and  chattels,  moneys,  effects,  and  credits  of  Eugene  Leitens- 
dorfer  and  Joab  Houghton,  partners,  under  the  name  and 
style  of  Eugene  Leitensdorfer  &  Co.,  to  recover  the  sum  of 
eight  thousand  two  hundred  and  ninety-seven  dollars  and 
ninety-two  cents,  the  amount  of  a  promissory  note  made  by 
said  firm  at  St.  Louis,  March  1,  1848,  payable  to  the  order  of 
Doan,  King  &  Co.  of  that  place,  and  by  them  indorsed  to  the 
appellee.  The  writ  of  attachment  was  returned  to  the  Octo- 
ber term  of  the  circuit  court :  "  Levied  on  all  the  goods, 
wares,  merchandise,  books,  and  credits  in  the  store  of  E. 
Leitensdorfer  &  Co.,  and  now  in  the  possession  of  C.  H. 
Merritt,  sheriff,  as  per  invoice,"  etc. 

At  the  October  term,  1840,  the  appellants  appeared  and 
filed  their  demurrer  to  the  petition,  which  appears  to  have 
been  the  only  steps  taken  in  the  pleadings  in  the  case  in  the 
circuit  court.  At  the  September  term,  1851,  of  the  United 
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States  district  court,  for  the  first  judicial  district,  the  ap- 
pellee entered  his  motion  for  leave  to  file  the  papers  of  the 
case  in  the  district  court,  and  that  the  case  be  entered  on 
the  docket  and  considered  a  part  of  the  records  of  that 
court,  which  motion  was  sustained.  At  the  March  term, 
1852,  the  appellants  filed  their  plea  under  the  statute,  put- 
ting in  issue  the  truth  of  the  affidavit  upon  which  the  writ 
of  attachment  issued.  At  the  following  term  a  trial  of  this 
issue  was  had,  and  a  verdict  was  found  for  the  appellee. 
Upon  the  trial  the  appellee  introduced  as  evidence  a  paper 
purporting  to  be  a  deed  of  assignment  from  E.  Leitensdorfer 
to  H.  N.  Smith  and  Thomas  Biggs,  of  all  and  singular  the 
goods  and  wares  and  merchandise  of  said  E.  Leitensdorfer, 
and  of  all  the  property  and  effects  of  the  late  firm  of  E. 
Leitensdorfer  &  Co.,  for  the  purpose  of  paying  the  credi- 
tors of  E.  Leitensdorfer  and  E.  Leitensdorfer  &  Co.  This 
deed  bears  date  the  eleventh  of  December,  18-48,  is  signed 
E.  Leitensdorfer  and  by  said  Smith  and  Biggs,  and  after 
reciting  that  said  Leitensdorfer,  as  a  partner  in  the  late 
firm  of  E.  Leitensdorfer  &  Co.  is  largely  indebted,  "  and 
that  he  wishes  to  secure  his  creditors  as  far  as  his  effects 
will  extend,"  proceeds:  "  he,  the  said  Eugene  Leitensdorfer, 
party  of  the  first  part,  has  this  day  assigned,  etc.,  his 
goods,  wares,  and  merchandise,  and  all  his  property  and 
effects  of  the  late  firm  of  E.  Leitensdorfer  &  Co.,  unto  H. 
N.  Smith  and  Thomas  Biggs,  parties  of  the  second  part, 
*  *  *  for  the  use  and  benefit  of  the  creditors  of  E. 
Leitensdorfer  &  Co."  The  assignees  bind  themselves  to 
sell  and  dispose  of  the  property  so  assigned  to  them,  and 
to  receive  and  collect  all  property  accounts  and  debts  due 
the  said  Eugene  Leitensdorfer,  and  due  the  late  firm  of  E. 
Leitensdorfer  &  Co.,  and  to  dispose  of  the  proceeds  for  the 
use  and  benefit  of  the  creditors  of  E.  Leitensdorfer  &  Co. 
and  Eugene  Leitensdorfer  in  the  following  manner — that  is 
to  say:  1.  The  clerks  and  agents  now  serving  in  the  store- 
house of  Eugene  Leitensdorfer  are  to  be  paid  their  wages, 
and  all  arrearages  due  them;  then  after  paying  the  actual 
expenses  of  conducting  the  business  assigned,  etc.,  they, 
the  said  Smith  and  Biggs,  are  to  pay,  as  the  assets  are  col- 
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lected  or  converted  into  money,  all  the  annexed  debts  as 
being  those  placed  in  the  list  of  preferred  creditors  for 
money  borrowed  or  deposited,  or  such  as  Eugene  Leitens- 
dorfer  may  have  considered  more  especially  bound  to  pay, 
in  which  are  the  following:  to  Lewis  and  Courtney,  nineteen 
thousand  nine  hundred  and  ninety-four  dollars  and  twelve 
cents;  Moodie  and  Simpson,  seventeen  hundred  and  forty- 
five  dollars  and  fifty  cents;  to  A.  Laraux,  four  hundred  and 
sixty-two  dollars  and  thirtj'-three  cents;  and  to  Henry 
O'Xeil,  fourteen  hundred  and  fifty  dollars;  and  all  other 
sums  of  money  due  by  E.  Leitensdorfer,  etc.,  for  simple 
deposits  or  money  loaned  without  interest;  and  after  which 
payment  of  preferred  creditors,  with  all  assets  collected, 
they,  the  said  Smith  and  Biggs,  are  to  pay  all  the  other 
creditors  pro  rata  until  the  assets  are  expended.  This  as- 
signment was  ratified  by  said  Joab  Houghton,  as  appears 
by  the  following  writing  at  the  foot  thereof,  viz.: 

Know  all  men  by  these  presents,  that  I,  Joab  Hough- 
ton,  do  hereby  authorize  and  empower  Hugh  X.  Smith  and 
Thomas  Biggs  as  assignees  of  Eugene  Leitensdorfer  &  Co., 
to  use  my  name  and  sign  my  name  in  any  way  that  it  may 
be  necessary  further  to  use  it  in  settling  up  business  of  the 
late  firm  of  E.  Leitensdorfer  &  Co. 

Given  under  my  hand  and  seal,  this  eleventh  day  of 
December,  A.  D.  1848. 

(Signed)  JOAB  HOUGHTON.     [SEAL.] 

No  schedule  of  the  assets  assigned  or  of  the  conditions 
was  annexed  to  the  deed  of  assignment.  Thomas  Biggs, 
one  of  the  assignees,  proved  that  the  assets  assigned 
amounted  to  about  thirty-two  thousand  dollars;  that  some 
four  or  five  days  after  the  assignment  an  inventory  of  assets 
was  made  out.  A  rancho  of  Leitensdorfer  was  turned  over 
to  the  assignees,  but  they  had  been  unable  to  sell  it.  Some 
cattle  of  Leitensdorfer,  on  hand  at  the  time,  were  sold  for 
less  than  the  expense  of  keeping  them,  so  that  a  balance 
had  to  be  paid.  Before  the  assignment  Leitensdorfer  sent 
to  Chihuahua  a  considerable  amount  of  merchandise;  that 
of  the  proceeds  thereof  he,  Biggs,  paid  out  upon  orders  of 
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appellants  about  fifty-one  thousand  dollars.  A  short  time 
prior  to  this  transaction  the  appellants  had  brought  from 
the  states  merchandise  to  the  amount  of  between  eighty 
thousand  and  ninety  thousand  dollars.  Smith  states  it  at 
about  eighty-nine  thousand  nine  hundred  forty-four  dollars 
and  sixty-six  cents;  besides  an  outfit  in  the  way  of  wagons 
and  teams,  estimated  at  about  twenty  thousand  dollars, 
making  the  entire  cost  nearly  one  hundred  and  ten  thousand 
dollars.  This  outfit  was  sent  back  to  the  states,  and  was 
attached  at  Independence,  Missouri,  by  creditors  of  appel- 
lants. The  liabilities  of  the  appellants  at  the  time  of  the 
assignment  were  one  hundred  and  five  thousand  nine  hun- 
dred and  forty-four  dollars  and  four  cents.  There  were 
several  agents  and  clerks  in  the  store  before  the  assignment, 
and  many  depositors  of  money,  and  debts  due  for  money 
loaned  without  interest,  not  named  in  the  assignment.  The 
assignees  paid  out  to  creditors  upwards  of  twenty-two  thou- 
sand dollars,  preferred  creditors  being  paid  pro  rata  as 
money  was  collected.  Agents,  clerks,  depositors,  and  cred- 
itors named  in  the  deed  only  were  paid.  The  assignment 
was  made  because  creditors  were  pressing  the  payment  of 
their  demands.  Smith,  one  of  the  assignees,  was  agent  and 
attorney  for  several  of  the  creditors,  whose  demands 
amounted  to  some  twrenty  thousand  dollars,  and  threatened 
to  attach  the  property  of  the  appellants  should  payment  not 
be  made.  The  books  of  the  appellants,  transferred  upon 
the  assignment,  showed  about  seventy-five  thousand  dollars 
due  them,  but  not  above  three  thousand  or  four  thousand 
dollars  could  be  collected.  The  debtors  held  receipts,  off- 
sets, etc.  Of  the  merchandise  brought  out,  about  forty 
thousand  dollars'  worth  were  sent  to  Chihuahua  by  the  wit- 
ness, leaving  about  fifty  thousand  dollars  to  be  accounted 
for.  The  assignment  was  on  the  eleventh  day  of  December, 
1848.  Two  or  three  months  after  the  return  of  witness  from 
Chihuahua,  the  goods  arrived  from  the  states — arrived  in 
June  or  July  of  the  same  year. 

Smith,  the  other  assignee,  stated  that  some  small  de- 
positors, and  the  clerks  and  agents,  were  paid  in  full.  As- 
signment was  made  because  creditors  were  urging  pay- 
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ment.  The  assignee,  Smith,  as  attorney  for  Lewis  and 
Courtney,  threatened  to  sue  for  them,  but  agreed  to  await 
the  return  of  the  Chihuahua  adventure.  Had  threatened 
before  the  return  of  the  Chihuahua  adventure  to  attach  the 
appellants'  property.  The  Chihuahua  expedition  had  gone 
as  early  as  September  or  October.  Understood  the  amount 
of  goods  brought  out  in  the  summer  of  1848  was  eighty- 
nine  thousand  nine  hundred  and  forty-four  dollars  and 
sixty-four  cents.  Lewis  and  Courtney  and  Moodie  and  Simp- 
son were  preferred  as  creditors  because  they  had  assisted 
appellants  in  Independence  when  they  were  in  difficulty. 
The  deed  of  assignment  was  written  out  to  be  submitted  to 
some  other  parties  before  signing,  some  short  time  before 
its  execution.  There  was  some  other  testimony,  but  it  is 
not  necessary  to  state  it. 

Appellants'  counsel  requested  the  court  to  instruct  the 
jury: 

1.  That  as  the  assignment  was  the  act  of  Leitensdorfer 
alone,  with  which  Houghton  had  nothing  to  do,  the  act  of 
one  defendant  would  not  authorize  an  attachment  against 
two,  and  their  verdict  must  be  for  the  defendants. 

2.  Also  the  deed  of  assignment  was  not  fraudulent  in  law, 
and  unless  the  jury  find  from  the  evidence  that,  in  fact,  at 
the  time  of  the  commencement  of  this  suit,  the  plaintiff  had 
good  reason  to  believe  that  the  defendants  had  fraudulently 
disposed  of  their  property  and  effects,  so  as  to  hinder,  delay, 
or  defraud  their  creditors,  they  must  find  for  the  defendants. 

3.  Also  that  the  plaintiff  had  shown  no  title  to  the  note 
sued  on,  in  himself,  he  had  no  authority  to  sue,  and  the 
jury  must  find  for  the  defendants. 

4.  Also  that  if  the  assignees  of  the  defendants  had  erred 
in  paying  off  any  of  the  creditors  of  the  defendants,  no  ad- 
vantage could  be  taken  of  that  matter  in  this  suit,  but  it 
could  only  be  complained  of  by  the  party  injured  thereby  in 
a  suit  against  the  assignees. 

The  court  refused  all  these  instructions,  except  the  fourth, 
which  it  gave,  and  further  instructed  the  jury: 

1.  That  said  deed  was  fraudulent  in  law,  for  want  of  a 
schedule  thereunto  annexed  by  the  assignees  of  the  prop- 
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erty  and  effects  conveyed  to  them  by  the  defendants;  and  be- 
cause of  the  want  of  a  schedule  thereunto  annexed  of  the 
preferred  creditors,  and  because  of  the  preference  given  to 
some  creditors  by  said  deed;  that  if  the  jury  found  from 
the  evidence  that  the  defendants,  or  either  of  them,  had 
fraudulently  disposed  of  their  property  and  effects,  so  as  to 
hinder,  delay,  or  defraud  their  creditors  at  the  time  of  the 
commencement  of  this  suit,  they  must  find  for  the  plaintiffs; 
that  the  execution  of  said  deed  by  Leitensdorfer,  unaccom- 
panied by  proper  schedules,  was  such  a  fraudulent  disposi- 
tion in  law  as  aforesaid. 

2.  That  the  commission  of  a  fraud  in  -law  by  defendants, 
or  either  of  them,  without  any  fraud  in  fact,  or  without  any 
intent  to  defraud,  was  as  sufficient  cause  for  attachment  as 
the  commission  of  a  fraud  in  fact,  or  with  intent  to  commit 
a  fraud. 

3.  That  on  the  trial  of  this  issue  it  was  not  necessary  for 
the  plaintiff  to  show  himself  a  creditor  of  the  defendants, 
further  than  is  shown  in  the  affidavit,  to  entitle  him  to  a 
verdict  in  his  favor  on  this  issue,  on  the  truth  of  the  affi- 
davit, that  the  sole  issue  was  whether  the  defendants,  or 
either  of  them,  at  the  time  of  the  commencement  of  this 
suit,  had  fraudulently  disposed  of  their  property  and  effects, 
so  as  to  hinder,  delaj7,  and  defraud  their  creditors. 

To  the  refusal  to  give  the  first,  second,  and  third  instruc- 
tions, and  to  giving  the  instructions  above  given,  appellants 
excepted.  The  jury  returned  a  verdict  for  the  plaintiffs, 
and  the  defendants  pleaded  to  the  merits.  The  appellants 
moved  to  set  aside  this  verdict,  and  that  a  new  trial  might 
be  granted,  and  the  motion  was  overruled  by  the  court. 
Whereupon  a  trial  was  then  had  upon  the  merits,  and  a 
verdict  rendered  for  the  plaintiffs. 

The  defendants  moved  to  set  aside  this  verdict,  and  that 
a  new  trial  might  be  granted,  which  motion  was  also  over- 
ruled by  the  court.  The  defendants  then  moved  in  arrest 
of  judgment,  and  this  motion  was  likewise  overruled  by  the 
court.  Sundry  bills  of  exception  were  taken  by  the  defend- 
ants to  the  ruling  of  the  court,  and  filed  of  record  in  the 
cause.  Appellants  assign  the  following  errors:  1.  The 
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district  court  erred  in  placing  the  cause  upon  its  docket. 
2.  The  district  court  erred  in  overruling  the  motion  to 
set  aside  the  verdict  on  the  first  issue.  3.  The  court  erred 
in  overruling  the  instructions  asked  for  by  the  defendants. 
4.  The  court  erred  in  giving  the  instructions  asked  for 
by  plaintiff.  5.  The  court  erred  in  overruling  the  motion 
in  arrest  of  judgment.  6.  The  court  erred  in  overruling 
the  motion  for  a  new  trial  on  the  second  issue. 

As  to  the  first  point:  By  the  second  section  of  the  act  of 
the  legislative  assembly,  entitled  "  an  act  perpetuating  and 
declaring  in  force  acts,  orders  and  laws,  and  for  other  pur- 
poses, passed  July  14,  1851,"  it  is  provided  that  all  bonds, 
writs,  and  processes  that  have  remained  in  force  shall  be 
carried  to  a  final  decision  in  the  courts  established  by  the 
legislative  assembly,  to  the  same  effect  as  they  would  have 
been  in  the  courts  previously  existing:  See  Acts,  176. 

The  third  section  of  the  act  of  the  legislative  assembly 
defining  the  judicial  districts,  assigning  the  judges  and  fix- 
ing the  times  and  places  of  holding  the  respective  courts, 
passed  July  10,  1851,  provides  that  any  judge  of  either 
district  shall  have  power  at  any  time,  at  his  discretion,  to 
hold  a  special  term  of  the  circuit  court  in  any  county  of 
his  district,  etc.:  See  Acts,  119,  120.  An  act  amendatory 
to  this  last  act  was  passed  on  the  twentieth  of  July  of  the 
same  session,  wherein,  after  a  recital  in  the  preamble, 
"  whereas,  among  other  things,  the  word  circuit  is  used  in 
the  third  section  of  said  act  instead  of  district,  it  is  enacted, 
section  1,  that  the  word  circuit  wherever  found  in  the  third 
section  of  said  act  shall  be  so  construed  and  understood 
to  mean  district."  These  acts,  and  parts  of  acts,  being  in 
pari  materia,  must  be  taken  and  construed  together.  It  is 
insisted  on  behalf  of  the  appellants,  that  the  district  court 
had  not  powrer  under  these  acts  to  take  jurisdiction  of  this 
case:  1.  Because  the  legislative  assembly  had  no  author- 
ity to  pass  the  act  providing  for  the  transfer  of  the  cause. 
2.  Because,  if  it  had  such  power,  it  has  not  properly  exer- 
cised it.  In  other  words,  that  these  acts  are  not  sufficient 
to  effect  that  purpose.  Before  considering  these  points,  it 
is  proper  to  dispose  of  a  preliminary  objection  raised  on 
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the  argument  of  the  cause,  viz.,  that  the  circuit  court  of 
Santa  Fe  county  was  not  a  court  in  contemplation  of  law, 
and  hence  this  cause  never  had  a  legal  existence. 

In  the  year  1846  a  conquest  was  made  of  this  territory 
by  the  Americans  under  General  Kearny.  The  civil  govern- 
ment then  existing  here  having  been  completely  overthrown 
and  destroyed,  a  provisional  or  temporary  government  was 
established  in  its  stead  by  the  conquering  general,  under 
and  by  authority  of  the  president  of  the  United  States,  as 
commander-in-chief.  This  was  recognized  and  sanctioned 
by  the  law  of  nations.  By  that  authority  the  circuit  courts 
were  established,  their  jurisdiction  vested,  and  the  proceed- 
ings therein  regulated;  but  it  is  insisted  that  upon  the 
establishment  of  peace,  the  authority  to  establish  such 
courts  ceased  to  exist,  and  that  such  courts  must  necessarily 
cease  with  the  power  that  created  them.  By  the  act  to 
establish  the  temporary  government,  act  4,  section  1,  it  is 
provided  that  the  judicial  power  shall  be  vested  in  a  superior 
court  and  inferior  tribunals  to  be  established  by  law;  sec- 
tion 2,  that  the  superior  court  shall  consist  of  the  judges 
appointed  by  the  president  of  the  United  States.  The 
judges  *  *  *  shall  hold  court  at  such  times  and  places 
and  perform  such  duties  as  shall  be  prescribed  by  law. 
By  section  18 — tit.  Courts  and  Judicial  Powers — it  is  further 
provided  that  the  judges  of  the  superior  court  shall  be  ex 
officio  judges  of  the  respective  circuit  courts.  By  the 
eighteenth  section  the  jurisdiction  of  the  circuit  courts  is 
thus  defined:  "  The  circuit  courts  in  the  several  counties  in 
which  they  may  be  held  shall  have  power  and  jurisdiction  as 
follows:  1.  Of  all  criminal  cases  that  shall  not  be  otherwise 
provided  for  by  law.  2.  Exclusive  original  jurisdiction  in 
all  civil  cases  which  shall  not  be  cognizable  before  the  pre- 
fects and  alcaldes." 

Here,  then,  we  have  established  by  competent  authority  a 
temporary  or  provisional  government,  consisting  of  legisla- 
tive, executive,  and  judicial  powers.  Upon  the  conquest  it 
was  competent  for  the  president  to  have  abrogated  all  laws 
then  existing  in  the  territory;  this  power,  however,  he  did 
not  exercise,  save  so  far  as  the  laws  adopted  here  by 
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his  authority  were  inconsistent  with  the  existing  Mexican 
laws.     On  the  contrary,  it  is  provided  by  the  first  section, 
under  the  title  "  Laws,"  that  all  laws  heretofore  in  force  in 
this  territory  which  are  not  repugnant  to  or  inconsistent 
with  the  constitution  of  the  United  States  and  the  laws 
thereof,  and  the  statutes  in  force  for  the  time  being,  shall  be 
the  rule  of  action  and  decision  in  this  territory.    There  is  no 
question,  then,  as  to  the  validity  of  these  laws  and  these 
powers  thus  established    and    acknowledged  by  the  con- 
queror.   Up  to  the  time  of  the  ratification  of  the  treaty  of 
peace  between  the  belligerent  powers,  the  unrepealed  Mex- 
ican laws  and  those  adopted  by  the  conquering  power  were 
the  laws  existing  in  the  country  upon  the  restoration  of 
peace.    What  effect  did  the  re-establishment  of  peace  have 
upon  these  laws?    Did  the  laws  adopted  by  authority  of  the 
United  States  instantly  cease,  and  the  repealed  Mexican 
laws  as  suddenly  revive?    Had  the  territory  been  surren- 
dered to  Mexico  under  the  treaty,  the  jus  postliminii  would 
have  operated,  and  the  laws  adopted  and  the  changes  in 
government  made  by  the  conquering    power    would    have 
been   abrogated,  and  the  Mexican  laws  restored  to  their 
former  force  and  effect.     "  The  right  of  the  postliminii" 
says  Vattel,  "  is  that  in  virtue  of  which  persons  and  things 
taken  by  the  enemy  are  restored  to  their  former  state  on 
coming  again  into  the  power  of  the  nation  to  which  they 
belonged:"    Vatt,  b.  3,  c.  14,  sec.  204. 

But  the  territory  having  been  retained  by  the  United 
States  under  the  treaty,  the  jus  postliminii  could  have  no 
operation,  and  it  is  believed  it  can  be  clearly  shown,  both 
by  reason  and  authority,  that  these  laws,  just  as  they  were 
at  the  ratification  of  the  treaty  of  peace,  remained  in  full 
force  and  vigor  until  they  should  be  repealed  by  the  con- 
quering power.  The  law  of  nations  on  this  subject  is 
stated  with  clearness  by  Chief  Justice  Marshall  in  deliver- 
ing the  opinion  of  the  supreme  court  in  the  case  of  The 
American  Insurance  Co.  et  al.  v.  Canter,  1  Pet.  541.  That 
case  went  up  from  the  district  court  of  the  United  States 
for  the  territory  of  Florida,  and  involved  to  some  extent 
the  question  of  the  force  of  the  Spanish  laws  in  that  terri- 
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tory.  He  says  the  usage  of  the  world  is,  if  a  nation  be  not 
entirely  subdued,  to  consider  the  holding  of  conquered  ter- 
ritories as  a  mere  military  occupation  until  its  fate  shall  be 
determined  at  the  treaty  of  peace.  If  it  be  ceded  by  the 
treaty,  the  acquisition  is  confirmed,  and  the  ceded  territory 
becomes  a  part  of  the  nation  to  which  it  is  annexed,  either 
on  the  terms  stipulated  in  the  treaty  of  cession  or  on  such  as 
its  new  master  shall  impose.  On  such  transfer  of  terri- 
tory it  has  never  been  held  that  the  relations  of  the  inhab- 
itants with  each  other  undergo  any  change.  Their  rela- 
tions with  their  former  sovereign  are  dissolved  and  new  rela- 
tions are  created  between  them  and  the  new  government 
that  has  acquired  their  territory.  The  same  act  which  trans- 
fers their  country  transfers  the  allegiance  of  those  who  re- 
main in  it,  and  the  law  which  may  be  denominated  political, 
is  necessarily  changed,  although  that  which  regulates  the 
intercourse  and  general  conduct  of  individuals  remains  in 
force  until  altered  by  the  newly-created  power  of  the  state. 
Upon  the  transfer  of  the  country  then  under  the  treaty  of 
peace,  all  the  laws  which  regulated  the  intercourse  and 
general  conduct  of  individuals  remained  unchanged,  as  well 
those  adopted  under  the  authority  of  the  United  States,  as 
the  uurepealed  Mexican  laws,  and  none  but  those  which 
were  political  in  their  nature,  such  as  affected  their  rela- 
tions with  their  former  and  their  connections  with  their 
new  sovereign,  were  changed. 

Such  being  understood  to  be  the  law,  it  is  deemed  un- 
necessary to  consider  the  power  of  the  president  in  respect 
to  the  government  of  the  territory  after  the  treaty  of  peace 
and  previous  to  the  passage  of  the  organic  law.  First,  then, 
as  to  the  power  of  the  legislative  assembly  to  pass  the  act 
providing  for  the  transfer  of  causes  from  the  circuit  court  to 
the. district  court.  This  objection  seems  to  be  without  force. 
Could  the  congress  of  the  United  States  have  passed  a  law 
authorizing  such  transfer?  That  body,  in  legislating  for  the 
territories,  exercises  the  combined  powers  of  legislation  which 
are  vested  in  the  state  and  the  federal  government.  There  is 
certainly  nothing  in  the  constitution  of  the  United  States,  or 
in  the  nature  of  the  subject,  to  prohibit  the  passage  of  such 
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a  law.  If  congress,  then,  could  pass  such  a  law,  it  could 
confer  that  power  upon  the  legislative  assembly,  and  it  has 
done  so  in  the  organic  law  to  a  very  enlarged  extent. 

It  is  declared  in  the  seventh  section  of  that  law :  "  The 
legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation  consistent  with  the  constitution  of 
the  United  States  and  the  provisions  of  this  act."  The 
transfer  of  these  causes,  and  thus  virtually  reviving  them, 
was  a  rightful  subject  of  legislation  not  inconsistent  with 
the  constitution  or  the  organic  law.  It  is  no  more  than  the 
providing  for  the  revival  of  an  abated  suit.  As  for  the 
transfer  of  a  cause  from  one  jurisdiction  to  another  for  trial, 
acts  of  legislation  similar  to  this  are  to  be  found  in  the 
statutes  of  almost  every  state  in  the  union. 

2.  Do  the  acts  of  the  legislative  assembly  above  quoted 
authorize  the  district  court  to  take  jurisdiction  of  these 
causes?  In  endeavoring  to  arrive  at  the  true  construction  of 
statutes  which  may  be  of  doubtful  meaning,  it  is  safe  to  be 
guided  by  the  well-established  rules  which  govern  such  con- 
struction. Such  construction  ought  to  be  put  upon  a  stat- 
ute as  best  meets  the  intention  of  the  makers,  wrhich  inten- 
tion is  sometimes  to  be  collected  from  the  cause  or  necessity 
of  making  the  statute,  and  sometimes  from  other  circum- 
stances ;  and  when  such  intention  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discretion  in  the 
construction  of  the  statute,  although  such  construction 
seem  contrary  to  the  letter  of  the  statute.  A  thing  which 
is  witnin  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  it  was  within  the  letter,  and  a 
thing  which  is  within  the  letter  of  a  statute  is  not  within  the 
statute,  unless  it  be  within  the  intention  of  the  makers,  and 
such  construction  ought  to  be  put  upon  it  as  does  not  suffer 
it  to  be  eluded:  6  Bac.  Abr.  1,  5,  10,  p.  379;  15  Johns. 
379  [  People  v.  Utica  Ins.  Co.,  8  Am.  Dec.  243  ] ;  12  Mass.  385; 
1  Bl.  Com.  01;  1  Kent  Com.  461.  If  the  meaning  of  a 
statute  be  doubtful,  the  consequences  are  to  be  considered 
in  the  construction:  6  Bac.  Abr.  391. 

What  was  the  cause  or  necessity  of  making  the  statutes 
before  quoted?  A  court  which  had  been  legally  established, 
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with  jurisdiction  of  causes  of  a  class  to  which  this  case 
properly  belongs,  had,  upon  the  taking  effect  of  the  organic 
law,  ceased  to  exist,  leaving  unsettled  a  number  of  cases 
then  pending,  involving  rights  and  interests  to  a  large 
amount,  no  provision  for  -them  having  been  made  in  the 
organic  law.  To  provide  that  these  causes  should  not  ab- 
solutely and  finally  abate,  was  a  rightful  subject  of  legisla- 
tion. It  is  clear,  that  the  district  courts,  established  by  the 
organic  law,  are  the  only  courts  in  the  territory  to  whose 
jurisdiction  these  cases  property  appertain.  It  is  equally 
clear  that  the  legislative  assembly  did  not  intend  that  these 
causes  should  absolutely  and  finally  abate.  And  we  must 
presume  (exercising  reason  and  discretion)  that  it  intended 
that  they  should  be  transferred  to  and  disposed  of  by  a 
court  of  competent  jurisdiction.  By  the  tenth  section  of  the 
organic  law  it  is  provided,  that  the  judicial  power  of  said 
territory  shall  be  vested  in  a  supreme  court,  district  courts, 
probate  courts,  and  justices  of  the  peace.  Here  is  the 
whole  judicial  power  of  the  territory.  In  the  same  section 
it  is  provided,  that  "  the  jurisdiction  of  the  several  courts 
herein  provided  for,  both  appellate  and  original,  and  that 
of  the  probate  courts  and  justices  of  the  peace,  shall  be  as 
limited  by  law."  A  part  of  the  jurisdiction  of  the  district 
courts  is  defined  and  limited  by  the  organic  law,  which 
gives  it  the  combined  jurisdiction  of  both  the  circuit  and 
district  courts  of  the  United  States.  Another  portion  of  its 
jurisdiction  is  defined  and  limited  by  the  Kearny  code  and 
by  subsequent  statutes,  and  among  these  are  the  statutes 
before  quoted,  providing  for  the  transfer  of  these  causes 
from  the  old  circuit  courts,  and  for  their  final  disposal  in 
the  district  courts.  It  must  be  presumed  that  the  object  of 
the  legislative  assembly  was  neither  unjust,  contradictory, 
nor  absurd.  It  is  true,  the  language  used  in  the  statute  is 
not  the  most  felicitous  that  might  have  been  used  for  the 
expression  of  its  obvious  intention.  Nevertheless,  it  is 
sufficiently  so  to  lead,  under  the  recognized  rule  of  con- 
struction, to  a  satisfactory  comprehension  of  the  meaning 
intended  to  be  conveyed. 

The  object  of  a  law  may  sometimes  be  ascertained  by 
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reference  to  the  title  or  to  the  preamble.  The  act  of  July 
14  is  entitled,  "An  act  declaring  in  force  acts,  orders,  and 
laws,  and  for  other  purposes."  The  second  section  pro- 
vides that  "  all  bonds,  writs,  and  processes  that  have  re- 
mained in  force,  shall  be  carried:  to  a  final  decision  in  the 
courts  established  by  the  legislative  assembly  to  the  same 
effect  as  they  would  have  been  in  the  courts  previously  ex- 
isting." As  the  legislative  assembly  had  no  power  to  es- 
tablish courts,  and  it  is  clear  beyond  doubt  that  its  in- 
tention was  that  these  cases  should  be  carried  to  a  final 
decision,  it  seems  equally  clear  that  this  final  decision 
must  be  in  the  newly  established  courts,  to  whose  jurisdic- 
tion these  cases  properly  belong,  or  else  the  legislative  act 
must  be  adjudged  an  absurdity. 

In  taking  cognizance  of  these  cases,  there  can  be  no  dif- 
ficulty. Each  court  is  competent  to  determine  its  own  ju- 
risdiction, and  whether  any  particular  case  from  the  former 
courts  properly  falls  within  it,  and  to  take  or  decline  the 
same  accordingly.  Nor  is  there  any  well-founded  doubt 
as  to  the  meaning  of  the  words  of  the  statute,  "  the  courts 
established  by  the  legislative  assembly."  The  whole  ju- 
dicial power  of  the  territory  had  been  vested  in  certain 
courts,  specified  in  and  created  by  the  organic  law.  The 
legislative  assembly  must  be  presumed  to  have  known 
that  it  had  no  power  to  create  or  establish  courts,  in  the 
proper  sense  of  these  terms.  It  had,  only  a  few  days  be- 
fore the  passage  of  the  act  now  under  consideration,  on  the 
tenth  of  July,  passed  the  act  "  defining  the  several  judicial 
districts,  assigning  the  several  judges  to  their  respective 
districts,  and  defining  the  times  and  places  of  holding 
courts."  The  third  section  of  this  act  provides  that  any 
judge  of  either  district  shall  have  powrer  to  hold  a  special 
term  of  a  circuit  court  in  any  county  in  his  district.  Here 
the  legislative  assembly,  in  using  the  words  circuit  courts, 
committed  an  error  of  which  it  seems  it  afterwards  became 
sensible;  and  to  remedy  wrhich,  it  passes  the  act  of  the 
twentieth  of  July,  already  mentioned.  In  the  act  of  the 
fourteenth  of  July,  the  word  established,  in  the  sentence, 
"the  courts  established,"  is  in  the  past  tense,  and  must  be 
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taken  to  refer  to  an  act  then  already  passed;  and  as  the 
act  of  July  10,  was  the  only  act  which  had  then  been 
passed  upon  the  subject,  to  it  alone  could  reference  be  had. 
The  legislative  assembly  may  have  supposed,  however,  that 
the  act  of  organizing  districts,  assigning  the  judges,  and  fix- 
ing the  times  and  places  of  holding  the  courts,  was  in  some 
way  an  "  establishing  of  courts,"  and  was  hence  led  to  use 
these  terms  in  the  act  of  July  14.  Such  an  error  would, 
however,  in  no  degree  weaken  the  force  of  the  act.  If 
these  cases  can  be  carried  to  a  final  decision  in  the  courts 
only  established  by  the  legislative  assembly,  as  is  con- 
tended on  the  part  of  the  appellants,  then,  as  the  legislative 
assembly  has  created  and  can  create  no  courts,  it  follows 
that  its  legislation  touching  this  subject  must  be  treated 
as  a  nullity.  This  would  be  to  violate  the  well-established 
rules  of  construction  applicable  to  the  facts  of  the  case. 

3.  As  to  the  refusal  to  set  aside  the  verdict  on  the  first 
issue:  This  issue  involved  the  truth  of  the  affidavit  on  which 
the  attachment  issued.  The  affidavit  contained  all  that  was 
required  to  authorize  the  writ  to  be  issued:  the  amount  of 
the  debt;  that  the  plaintiff  had  good  reason  to  believe,  and 
did  believe,  that  the  defendants  fraudulently  disposed  of 
their  property  and  effects  so  as  to  hinder,  delay,  and  de- 
fraud their  creditors,  in  the  language  of  the  act.  The  de- 
fendants, by  their  plea,  say  that  at  the  time  of  the  institu- 
tion of  suit,  etc.,  they,  the  said  defendants,  had  not  fraud- 
ulently disposed  of  their  property  and  effects  so  as  to 
hinder,  delay,  or  defraud  their  creditors.  Such  is  the  issue, 
and  it  involved  simply  the  question  whether  or  not  they 
had  made  such  a  disposal  of  their  property  and  effects,  and 
nothing  more.  The  justice  of  this  decision  of  the  court  de- 
pends upon  its  ruling  in  refusing  and  giving  instructions 
to  the  jury.  These  instructions  have  already  been  inserted 
herein.  There  is  no  direct  proof  of  the  dissolution  of  the 
partnership,  although  it  is  inferable  from  the  instrument  of 
assignment  and  the  testimony  of  some  of  the  witnesses. 
The  rule  of  law  is,  that  when  a  partnership  once  exists,  it 
continues  to  exist  as  to,  its  creditors,  notwithstanding  it 
may  have  been  regularly  dissolved  as  between  the  mem- 
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bers;  and  also,  in  case  of  the  insolvency  of  the  concern,  as 
to  the  partnership  effects;  and  the  partnership  estate  can 
not  be  used  in  a  manner  inconsistent  with  the  winding  up  of 
the  concern.  Hence,  notwithstanding  a  dissolution  of  the 
firm  may  have  taken  place  between  Leitensdorfer  and  Hough- 
ton,  they  still  were  partners  as  to  their  joint  creditors,  and 
also,  being  insolvent,  as  to  the  partnership  estate.  The 
deed  of  assignment,  it  is  true,  is  made  on  the  one  part  by 
Leitensdorfer  alone;  but  it  recites  that  he,  as  a  partner  of 
the  firm  of  Leitensdorfer  &  Co.,  is  largely  indebted,  and 
then  proceeds  to  convey  all  of  his  own  goods,  wares,  and 
merchandise,  and  also  "  all  his  property  and  effects  of  the 
late  firm  of  E.  Leitensdorfer  &  Co."  It  appears  to  have 
been  executed  on  the  eleventh  of  December,  1848,  and  on 
the  same  day  (and,  it  is  presumable,  at  the  same  time) 
Houghton,  the  other  member  of  the  partnership,  naturally 
ratified  this  act  of  Leitensdorfer  by  indorsing  on  the  as- 
signment, in  writing,  under  his  hand  and  seal,  his  author- 
ity to  the  assignees  named  in  the  deed,  to  use  his  name  in 
any  w\,y  that  it  might  be  necessary  for  them  to  use  it  in 
settling  up  the  business  of  the  late  firm  of  E.  Leitensdor- 
fer &  Co.  Thus  Houghton,  by  empowering  the  assignees 
to  use  his  name  for  all  the  purposes  contemplated  by  the 
assignment,  sanctions  the  acts  of  Leitensdorfer,  and  so  far 
as  these  tend  to  hinder  and  delay  or  defraud  the  creditors 
of  the  firm,  becomes  equally  implicated  with  him  in  a  suit 
against  partners.  All  the  members  must  be  joined,  for  they 
are  so  far  considered  as  but  one  person. 

The  act  of  one  partner  touching  the  partnership  concerns, 
is  the  act  of  and  binds  all  the  members  of  the  firm ;  so  the 
fraud  of  one  partner,  in  respect  to  the  partnership  estate, 
affects  all  the  others,  and  especially  where  it  is  with  their 
privity  or  consent.  If  this  were  not  so,  it  would  be  impos- 
sible to  make  the  attachment  process  effectual  against  any 
partnership,  however  grossly  fraudulent  its  acts  might  be, 
so  long  as  there  should  be  one  honest  member  of  the  con- 
cern. The  first  instruction  asked  for  is  not  law,  and  was 
properly  refused.  The  first  part  of  the  second  instruction 
asked  for  by  the  appellants  will  be  considered  in  connection 
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with  the  instructions  given,  the  remaining  part  of  the  in- 
struction having  been  subsequently  given  in  substance. 

The  third  instruction  was  properly  overruled.  The  mere 
possession  of  the  note  was  sufficient  evidence  of  property 
in  the  same  to  entitle  the  holder  to  sue,  especially  when 
indorsed  as  this  was;  besides,  the  property  in  the  note  was 
not  in  issue  on  the  trial  of  the  first  issue.  The  next  instruc- 
tion given  by  the  court  was,  "  that  the  deed  of  assignment 
was  fraudulent  in  law."  To  determine  the  correctness  or 
incorrectness  of  this  instruction  involves  a  consideration  of 
the  laws  regulating  and  controlling  such  transactions,  in 
force  in  this  territory  at  the  date  of  assignment.  If  under 
these  it  be  valid,  the  instruction  was  erroneous;  if  invalid, 
it  was  correct.  It  has  already  been  seen  that  the  Mexican 
laws,  as  modified  by  the  Kearny  code,  remained  in  force  in 
the  territory  after  the  restoration  of  peace;  and  as  the  deed 
of  assignment  bears  a  subsequent  date,  it  follows  that  its 
character  must  be  determined  by  the  Mexican  laws  so  mod- 
ified. The  Mexican  laws  which  regulate  and  control  the 
disposition  of  the  property  and  effects  of  insolvents  and 
bankrupts,  so  far  as  we  have  been  able  to  consult  them,  may 
be  found  in  5  Febrero,  c.  10,  p.  352;  Los  Suite  Partidas, 
tit.  15,  pt.  5;  and  in  White's  Recopilacion,  vol.  1,  pp.  170- 
175,  and  the  authorities  there  cited. 

Few  proceedings  are  prescribed  by  which  their  property 
and  effects  may  be  disposed  of  for  the  payment  of  their 
debts:  first,  cession  of  property;  second,  concur  so,  or  a 
meeting  of  the  creditors  of  the  debtors,  by  which  the  cred- 
itors secure  what  is  due  to  them,  so  far  as  the  amount  of 
their  property  is  capable  of  satisfying  them.  By  the  pro- 
ceeding of  cession,  which  is  termed  surrender  in  the  Partidas 
those  who  are  unable  to  pay  their  debts  with  the  property 
they  possess,  cede  it  to  their  creditors,  in  order  that  they 
may  be  paid  out  of  it  as  far  as  it  may  be  sufficient.  This 
cession  or  surrender  may  be  made,  first,  by  every  person 
who  is  his  own  master,  or  who  is  subject  to  the  power  of 
another  not  having  the  means  of  paying  his  debts;  second, 
the  cession  ought  to  be  made  before  the  judge  by  the  debtor 
himself,  or  by  his  attorney,  acknowledging  his  debts, 
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and  after  a  sentence  has  been  given  against  him;  third,  it  is 
to  be  done  by  a  petition  of  the  debtor  to  the  proper  judge, 
stating  the  reason  upon  which  it  is  founded,  accompa- 
nied by  two  memorials  or  schedules,  one  of  his  property 
and  effects,  and  the  other  of  his  creditors,  praying  that  the 
cession  may  be  admitted,  the  petitioner  being  held  to 
merely  nominal  security  to  pay  any  balance  that  may  be,  if 
he  should  become  able.  To  authorize  this  proceeding, 
Febrero  and  Palacio  both  say  at  least  three  creditors  are 
necessary,  and  their  names  must  be  set  forth  in  the  sched- 
ule or  list  to  be  given  by  the  debtor  at  the  time  of  making 
the  cession. 

The  concurso,  or  meeting  of  the  creditors,  is  the  other 
proceeding  whereby  creditors  obtain  payment  as  far  as  the 
insolvent's  effects  will  satisfy  their  demands,  and  in  which 
the  debtor  cites  all  his  creditors,  in  order  to  be  paid  accord- 
ing to  the  force  and  priority  of  the  right  of  each. 

The  concurso  differs  from  the  surrender  of  property  in 
this:  1.  Because,  in  concurso,  as  the  only  contention  is 
with  respect  to  the  strength  and  preference  of  the  sum  due 
to  the  creditors,  the  amount  due  to  each  of  them  ought  not 
to  be  expressed  in  the  schedule  or  list  of  creditors.  2. 
Because,  in  the  proceeding  of  concurso,  each  creditor  is 
cited  individually  and  particularly.  3.  Because  bankrupts 
may  form  a  concurso,  but  can  not  make  a  cession.  In  re- 
ference to  the  two  modes  of  proceeding,  Palacio  says  that 
it  ought  to  be  observed,  in  order  to  avoid  confusion  and 
mistake;  that  what  is  said  of  one  appertains  to  the  other, 
and  that  really  they  are  the  same  thing,  whether  under 
the  name  cession  de  bienes,  or  under  that  of  concurso  voluntario 
y  preventive',  the  first  being  called  cession  de  bienes,  be- 
cause the  debtor  makes  the  cession,  and  the  other  concurso, 
because  the  creditors  resort  to  it,  and  that  there  is  no 
effectual  difference  between  cession  and  concurso,  they  are 
both  directed  to  the  same  end — the  payment  of  the  debts 
due  by  the  insolvent,  as  far  as  the  property  will  go  in  satis- 
faction of  them.  Such  are  the  general  rules  of  the  Mexican 
law  which  were  applicable  to  and  controlled  the  disposition 
of  property  and  effects  of  insolvent  debtors  in  this  ter- 
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ritory,  at  the  date  of  assignment;  if  there  are  other  and 
different  laws  bearing  upon  the  subject,  they  have  not  been 
cited  to  us;  neither  have  they  been  found. 

By  what  authority,  then,  shall  the  validity  or  invalidity 
of  this  assignment  be  determined?  By  the  tenth  section 
of  the  organic  law,  it  is  provided  that  the  supreme  and  dis- 
trict courts,  respectively,  shall  possess  chancery  as  well  as 
common  law  jurisdiction.  Jurisdiction  is  properly  the 
power  to  hear  and  determine  causes.  The  common  law, 
then,  at  least  so  far  as  to  control  and  regulate  the  proceed- 
ings of  the  district  court  in  the  hearing  and  determining  of 
causes,  has  been  extended  over  this  territory  by  the  act  of 
congress,  and  that  court,  when  it  proceeds  to  hear  and  deter- 
mine, must  observe  the  course  of  proceeding  prescribed  by 
the  common  law,  although  the  rights  and  liabilities  of 
parties  are  to  be  determined  according  to  the  Mexican  laws 
in  force,  and  the  acts  of  congress  and  of  the  legislative 
assembly  applicable  to  the  subject.  In  courts  whose  pro- 
ceedings are  according  to  the  course  of  the  common  law,  it 
is  the  duty  of  the  court  to  pronounce  upon  the  legal  validity 
or  invalidity  of  instruments  of  the  class  of  the  assignment 
in  this  case,  and  to  determine  all  questions  of  fraud  in  law 
which  may  arise  in  the  progress  of  a  cause. 

This  is  a  principle  which  need  not  be  supported  by  refer- 
ence to  authorities.  The  question,  then,  of  the  validity  of 
this  deed  of  assignment,  when  introduced  in  evidence,  was 
to  be  determined  by  the  court  and  by  reference  to  the  laws 
in  force  in  the  territory  at  the  time  the  assignment  was 
made.  Any  attempt  by  the  appellants,  by  means  not  sanc- 
tioned by  the  laws  then  in  force,  to  dispose  of  their  prop- 
erty and  effects,  and  which  tended  to  hinder  and  delay  their 
creditors,  was  in  law  a  fraud.  "  The  doctrines  of  construc- 
tive fraud  "  (or  fraud  in  law),  says  Story,  "  although  they 
may  seem  to  be  of  an  artificial,  if  not  of  an  arbitrary  char- 
acter, are  founded  in  an  anxious  desire  of  the  law  to  apply 
the  preventive  principle  of  justice,  so  as  to  shut  out  the  in- 
ducements to  perpetrate  a  wrong,  rather  than  to  rely  on 
mere  remedial  justice  after  a  wrong  has  been  committed: " 
1  Story  Eq.  Jur.  280.  Thus  acts  contrary  to  public 
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policy,  to  sound  morals,  to  the  provisions  of  a  statute,  etc., 
however  honest  the  intention  with  \\hich  they  may  have 
been  performed,  are  deemed  constructive  frauds,  or  frauds 
in  law,  and  are  absolutely  void.  The  policy  of  the  Mexican 
laws  in  force  here  had  prescribed  certain  modes  in  which 
the  property  of  insolvents  should  be  disposed  of  for  the 
benefit  of  their  creditors.  It  is  clear  that  the  parties  to  the 
assignment  in  this  case  did  not  comply  with  the  essential 
requisites  of  those  laws  in  their  attempts  to  dispose  of  the 
property  of  the  appellants.  No  petition  was  presented  to 
any  judge  or  court,  no  schedule  of  debts  or  creditors  was 
made  out  and  submitted,  no  sentence  of  a  court  or  judge 
sanctioning  a  cession  or  surrender,  no  citation  of  creditors, 
general  or  special.  The  parties  to  the  assignment  saw 
proper  to  disregard  the  requirements  of  the  law  in  their 
attempt  to  dispose  of  their  effects,  and  the  ordinary  conse- 
quences must  follow.  The  instruction  of  the  court  upon 
this  point  was  therefore  correct. 

This  also  disposes  of  the  third  and  fourth  errors  assigned, 
as  they  are  based  upon  the  ruling  of  the  district  court  in 
giving  and  refusing  instructions  to  the  jury.  It  is  objected 
that  the  court  erred  in  overruling  the  motion  to  set  aside 
the  verdict  on  the  trial  of  'the  second  or  main  issue.  It  is 
difficult  to  perceive  any  foundation  for  this  objection.  As 
the  record  contains  no  part  of  the  evidence  upon  the  trial 
of  this  issue,  the  verdict  of  the  jury  must  be  presumed  to 
have  been  founded  on  sufficient  evidence.  This,  then,  in 
the  absence  of  the  evidence,  cures  any  defect  that  may  have 
existed  on  the  score  of  evidence.  Lastly,  it  is  insisted  that 
the  district  court  should  have  arrested  the  judgment  upon 
a  critical  examination  of  the  record;  and  upon  the  best  ex- 
amination of  the  laws  bearing  upon  the  case  which  circum- 
stances have  permitted,  I  am  unable  to  see  any  sufficient 
grounds  to  s'upport  this  objection.  Some  stress  has  been 
laid  upon  the  reasons  assigned  by  the  district  court  for  its 
instructions.  It  has  never  been  held,  I  believe,  that  if  in- 
structions be  correct  in  themselves,  they  shall  be  deemed 
invalid  because  an  erroneous  reason  may  have  been  given 
for  them.  To  allow  such  objections  to  prevail  would  be  to 
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lose  sight  of  the  merits  of  the  case,  and  to  decide  it  upon 
a  mere  quibble. 

The  common  law  had  not,  at  the  date  of  this  assignment, 
any  force  in  this  territory;  and  it  would  violate  a  plain  maxim 
of  all  municipal  laws,  that  contracts  must  be  determined  ac- 
cording to  the  lex  loci,  by  the  law  of  the  place  where  made, 
unless  stipulated  otherwise — a  maxim  resting  upon  the  rea- 
sonable presumption  that  all  men  contract  with  reference  to 
the  existing  laws.  Apply  this  rule  to  this  case  and  we  are 
forced  to  determine  the  character  of  this  assignment  by  the 
Mexican  law,  as  modified  by  the  Kearny  code.  I  hold  that 
the  courts  of  the  territory  are  bound  to  be  governed  in  their 
adjudications  upon  rights  and  liabilities  by  the  Mexican 
laws  as  modified  by  statute,  and  by  no  other.  We  may 
look  to  other  similar  systems,  with  a  view  to  illustrate,  but 
not  to  change,  the  positive  provisions  of  our  own.  In 
Florida  the  Spanish  law  prevails  under  modifications.  There 
they  look  to  the  Spanish  authorities  for  the  law.  In  Louis- 
iana the  same  system  prevails  to  a  certain  extent.  At  one 
time  it  existed-  there  in  all  its  vigor.  When  the  territory 
passed  under  the  dominion  of  the  French,  the  civil  law,  as 
modified  by  the  policy  of  that  nation,  was  introduced  to  a 
certain  extent,  and,  so  far  as  it  was  inconsistent  with,  re- 
pealed or  modified  the  Spanish  law.  Those  systems,  thus 
adopted,  prevail  there  at  this  day.  The  Spanish  civil  law 
and  the  French  civil  law  are  derived  from  the  same  source, 
the  Koman  civil  law,  and  are  scarcely  more  dissimilar  than 
the  common  law  of  New  York  and  that  of  Indiana.  It 
would,  therefore,  be  much  more  just  to  look  at  the  civil  law 
of  Louisiana  for  rules  to  guide  us  than  to  the  common  law 
of  any  state.  I  find  that  in  the  civil  code  of  Louisiana  the 
principles  of  the  Mexican  law  in  relation  to  insolvents  and 
their  estates  are  strongly  supplanted.  By  article  1979  of  that 
code  it  is  provided  every  contract  shall  be  deemed  to  have 
been  made  in  fraud  of  creditors  when  the  obligee  knew  that 
the  obligor  was  in  insolvent  circumstances,  and  when  such 
contract  gives  the  obligee,  if  he  be  a  creditor,  any  advan- 
tage over  the  creditors  of  the  obligor,  and  by  article  1980  it  is 
provided  that  by  being  in  insolvent  circumstances,  is  meant 
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that  the  whole  property  and  credits  are  not  equal  in  amount, 
at  a  fair  appraisement,  to  the  debts  of  the  party.  Such  is 
the  French  and  Spanish  civil  law  as  adopted  in  Louisiana, 
and  it  is  certainly  quite  as  strong  against  the  transaction  in 
this  case  as  the  Mexican  law. 

But  whatever  be  the  laws  of  other  states,  I  am  bound  by 
the  Mexican  laws,  as  they  prevail  in  this  territory,  to  disre- 
gard them,  and  to  seek  elsewhere  for  rules  to  govern  the 
case  wrould  be  to  legislate  and  not  to  adjudicate.  I  have 
examined  the  common  law  cases  having  analogy  to  this,  and 
have  been  unable  to  find  any  one  wherein  an  assignment 
has  been  sustained,  in  which  it  has  been  attempted  to  pre- 
fer creditors  simply  by  a  classification  of  their  claims,  with- 
out the  names  of  those  creditors  or  the  amounts  of  their 
demands.  On  the  contrary,  in  the  case  of  Naylor  et  al  v. 
Fosdick,  4  Day,  146  [S.  C.,  4  Am.  Dec.  187],  the  most  strictly 
analogous  to  this,  the  assignment  was  declared  void,  al- 
though it  was  more  certain  in  its  details  than  this,  and  was 
accompanied  with  schedules.  But  this  case  is  not  deter- 
mined by  the  common  law.  I  am  therefore  of  opinion  that 
the  judgment  of  the  first  district  court  ought  to  be  affirmed. 

WATTS,  J.,  dissenting: 

[His  honor  first  stated  the  facts  very  minutely,  but  as 
they  are  sufficiently  stated  in  the  foregoing  opinion  of  Chief 
Justice  Baker,  it  seems  unnecessary  to  duplicate  that  state- 
ment. With  this  exception,  the  following  is  Mr.  Justice 
Watts'  opinion  in  full:] 

The  third  instruction  asked  for  by  the  defendant  and  re- 
fused by  the  court,  and  the  fourth  instruction  asked  for  by 
the  defendant  and  given  by  the  court,  were  immaterial  to 
the  issue  then  on  trial,  and  the  giving  or  refusing  of  them 
could  not  affect  this  case.  The  issue  was  whether  Leitens- 
dorfer  and  Houghton  had  fraudulently  disposed  of  their 
property  and  effects  so  as  to  defraud,  hinder,  or  delay  their 
creditors;  whether  the  assignees  had  or  had  not  discharged 
their  duty  in  making  payments  under  the  deed,  could  not 
be  material  to  that  issue.  It  is  a  well-settled  principle  of 
law  that  a  fact  alleged  in  a  bill  in  chancery,  and  not  denied 
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in  the  answer,  must  be  taken  to  be  true:  Conwell  v.  Claypool, 
8  Blackf.  124.  It  is  an  equally  well-established  rule  of  plead- 
ing that  every  pleading  is  taken  to  confess  such  traversable 
matters  alleged  on  the  other  side  as  it  does  not  traverse: 
Steph.  PI.  216,  217. 

From  these  authorities  it  seems  clear  that  the  pleadings 
must  be  regarded  as  having  admitted  and  confessed  the  in- 
debtedness set  forth  in  the  affidavit  of  Webb,  in  not  deny- 
ing it  in  the  answer  put  in  by  the  defendants  to  that  affida- 
vit, and  hence  it  was  unnecessary  to  prove  a  fact  which  was 
thus  admitted  by  the  pleadings  to  be  true.  Under  this  view 
of  the  case,  the  court  below  committed  no  error  in  refusing 
to  give  the  third  instruction  asked  for  by  the  defendants. 

The  substance  of  the  instructions  given  by  the  court  be 
low  is  about  this:  The  deed  of  assignment  made  by  Leitens- 
dorfer  to  Smith  and  Biggs  is  fraudulent  in  law  for  the  fol- 
lowing causes:  1.  Because  of  the  preference  given  to  some 
creditors  by  the  deed;  2.  Because  of  the  want  of  a  schedule 
thereunto  annexed  by  the  assignees  of  the  property  and 
effects  conveyed  to  them  by  the  defendants;  3.  Because  of 
the  want  of  a  schedule  thereto  annexed  of  the  preferred 
creditors,  and  that  the  execution  of  this  deed  of  assignment, 
fraudulent  in  law  for  the  causes  above  mentioned,  sus- 
tained the  affidavit  in  attachment,  without  the  existence  of 
any  fraud  in  fact  or  intent  to  defraud.  If  these  instructions 
are  in  conformity  with  law, the  verdict  of  the  jury  in  the  first 
issue  was  correct;  if  they  are  not  in  accordance  with  law, the 
court  gave  erroneous  instructions  to  the  jury,  and  the 
motion  for  a  new  trial  should  have  been  sustained  by  the 
court,  and  the  overruling  of  the  motion  for  a  new  trial  was 
error.  The  subject  of  preference  in  a  deed  of  assignment 
of  one  creditor  over  another,  and  its  effects  upon  the  validity 
of  the  deed,  has  been  often  adjudicated  upon  in  almost  every 
state  of  the  union,  and  some  contradictory  decisions  may 
have  been  given,  some  of  the  apparent  contradictions  of 
which  are  easily  explained.  It  seems  to  be  clearly  estab- 
lished that  in  the  absence  of  any  statutory  prohibition  and 
of  a  bankrupt  law,  a  debtor  may,  at  any  time  before  liens 
have  attached  upon  his  property,  make  a  general  or  partial 
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assignment  to  a  trustee  for  the  benefit  of  his  creditors  with 
preference,  which  assignment  will  be  valid  in  law  against 
the  process  of  creditors  from  the  time  of  the  execution  of 
the  deed.  The  following  authorities  will  be  found  to  sup- 
port this  position:  Brashear  v.  West  et  al,  7  Pet.  609-614; 
Lippincott  v.  Barker,  2  Binn.  174-186  [S.  C.,  4  Am.  Dec. 
433];  Wilkes  and  Fontaine  v.  Ferris,  5  Johns.  335  [S.  C.,  4 
Am.  Dec.  364];  De  Forest  v.  Bacon,  2  Conn.  633,  637;  Mc- 
Cullough  et  al.  v.  Sommerville,  8  Leigh,  416-426;  Niolon  v. 
Douglas  et  al.,  2  Hill  Ch.  443,  446;  Smith,  Wright  &  Co.  v. 
C.  G.  Campbell  &  Co.,  Eice,  353-366;  Moore  v.  Collins,  3 
Dev.  126-134;  Pearson  and  Anderson  v.  RocMitt  &  Co.,  4 
B.  Mon.  296,  297;  Cross  v.  Bryant  et  al.,  2  Scam.  37-43; 
Grovei-  v.  Wakeman,  11  Wend.  200-203  [S.  C.,  25  Am.  Dec. 
624] ;  Hempstead  v.  Starr,  3  Day,  340. 

In  this  territory,  there  being  in  force  no  statutory  pro- 
hibition against  assignments  giving  preference  to  one  cred- 
itor over  another,  and  no  bankrupt  law,  the  above  authorities 
are  in  point  and  seem  to  be  sufficient  to  establish  the  doc- 
trine that  a  deed  of  assignment  is  not  fraudulent  in  law  be- 
cause it  prefers  one  creditor  to  another.  It  is  perfectly  com- 
petent for  the  legislative  assembly,  if  it  chooses  to  do  so, 
to  pass  an  act  prohibiting  assignments  with  preference  to 
creditors,  but  until  such  a  law  is  passed  the  general  doctrine 
must  govern  this  case.  The  decisions  which  appear  to 
conflict  with  the  above-cited  authorities  upon  the  subject  of 
preferences,  are,  for  the  most  part,  made  under  the  authority 
of  statutes  of  the  different  states  which  prohibit  the  making 
of  assignments  with  preferences  to  creditors.  Notwith- 
standing preferences  in  general  assignments  are  good,  as 
established  by  many  decided  cases,  yet  such  preferences 
have  been  prohibited  by  the  laws  of  several  states,  as  follows: 
In  New  Jersey,  by  Act  of  April  1,  1836,  Bei's.  Laws,  674; 
in  Maine,  February  23,  1820,  3  Laws,  Me.  550;  in  New 
Hampshire,  July  5,  1834;  in  Connecticut,  1828,  3  Laws, 
182;  in  Massachusetts  1830,  c.  238.  In  Ohio,  by  act  of 
1835  and  1838,  all  assignments  with  preferences  inure  to 
the  benefit  of  all  the  creditors  of  the  assignor;  and  in  Penn- 
sylvania, by  act  of  seventeenth  April,  1843,  all  assignments 
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with  preferences,  except  for  payment  of  wages  of  labor  to 
the  extent  of  fifty  dollars,  inure  to  the  benefit  of  all  the 
creditors.  The  doctrine  of  preference  in  all  those  states  in 
which  the  principle  of  preference  has  not  been  proscribed 
by  the  statute  is  now  viewed  with  strong  disfavor  by  the 
courts,  and  the  determination  seems  to  be  universal  not  to 
countenance  it  further  than  adjudged  cases  require:  See 
Boardman  v.  Halliday,  10  Paige,  224-229;  Cram  v.  Mitchell, 
1  Sandf.  Ch.  251-253. 

So  far  as  the  abstract  right  of  the  debtor  to  prefer  his 
creditors  is  concerned,  the  view  which  is  now  generally 
adopted  seems  to  be  this,  that  inasmuch  as  the  claims  of 
creditors  may  be  meritorious  in  unequal  degrees,  and  inas- 
much as  particular  creditors  have  it  in  their  power  to  attain 
a  priority  by  legal  proceedings,  the  preference  of  creditors 
is  an  allowed  object  or  result  of  a  debtor's  assignment,  but 
that  it  is  not  permitted  to  be  used  as  a  means  of  accomplish- 
ing ends  which  are  not  the  legitimate  object  of  a  debtor's 
efforts.  These  authorities  seem  to  be  clear  and  conclusive  in 
establishing  the  fact  that  the  deed  of  assignment  now  under 
consideration  is  not  fraudulent  in  law  because  of  the  prefer- 
ence given  to  some  creditors. 

Is  this  deed  fraudulent  in  law  because  of  the  want  of  a 
schedule  thereto  annexed  by  the  assignees  of  the  property 
and  effects  conveyed  to  them  by  the  defendants?  The  court 
below  instructed  the  jury  that  it  was  fraudulent  in  law  for 
the  want  of  this  schedule.  This  point  has  been  decided  in 
several  of  the  states  of  the  union.  In  New  Hampshire  it 
has  been  decided  that  a  schedule  containing  a  detailed 
specification  of  the  property  transferred  is  not  necessary  in 
general  to  the  validity  of  an  assignment  for  the  benefit  of 
creditors:  Eundlett  v.  Dole,  10  X  H.  458. 

In  Connecticut  a  similar  decision  was  made:  Clark  v.  Mix, 
15  Conn.  152.  In  Virginia  a  similar  decision  was  made: 
Kevan  v.  Branch,  1  Gratt.  274.  In  Massachusetts  a  similar 
decision  was  made  in  the  case  of  Woodward  v.  Marshall,  22 
Pick.  408.  In  Pennsylvania  a  similar  decision  was  made 
in  the  case  of  Wilt  v.  Franklin,  1  Binn.  502  [S.  C.,  2  Am. 
Dec.  474].  In  Missouri  a  similar  decision  was  made  in  the 
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case  of  Duvall  v.  Baisin,  7  Mo.  449.  In  this  Missouri  case 
a  list  of  assets  and  liabilities  was  referred  to  in  the  deed  as 
a  part  thereof,  but  in  fact  was  not  made  out  by  the  debtor 
and  made  a  part  of  the  deed  of  assignment;  and  the  court 
decided  that  the  neglect  of  the  debtor  to  make  out  a  list 
of  assets  and  liabilities,  referred  to  in  the  deed  as  part 
thereof,  would  not  render  the  deed  of  assignment  inopera- 
tive. If  the  neglect  of  the  debtor  himself  to  make  out  a 
schedule  of  his  assets  and  liabilities  would  not  render  the 
deed  fraudulent  in  law,  much  less  likely  would  it  be,  that 
the  neglect  of  the  assignees  to  make  out  a  schedule  would 
render  the  deed  of  assignment  fraudulent  in  law,  for  the 
want  of  such  a  schedule.  The  want  of  such  a  schedule  has 
many  times  been  held  to  be,  prima  facie,  a  presumption  of 
fraud:  See  Stevens  v.  Bell,  6  Mass.  339;  Pearpoint  v.  Gra- 
ham, 4  Wash.  C.  C.  232;  Wilt  v.  Franklin,  1  Binn.  523 
[S.  C.,  2  Am.  Dec.  474];  Bard  v.  Smith,  4  Dall.  76;  Rower 
v.  Geesaman,  17  Serg.  &  R.  251;  Halsey  v.  WJiitney,  4  Mason, 
206;  Haven  v.  Richardson,  5  N.  H.  113;  Cunningham  v. 
Freeborn,  11  Wend.  241.  In  this  last  case  in  11  Wend.  241, 
the  court  says  the  fact  that  the  assignment  is  unaccompa- 
nied with  any  schedule  of  the  property  assigned,  or  a  list 
of  the  creditors  to  be  paid,  is  not  such  evidence  of  fraud  as 
will  justify  a  court  of  equity  in  pronouncing  the  assignment 
void  where  the  case  is  submitted  on  bill  and  answer,  in 
the  latter  of  which  the  fraudulent  intent  is  denied. 

The  fraud  in  the  case  now  under  consideration  is  alleged 
in  an  affidavit  in  attachment  and  is  denied  in  the  answer  of 
the  defendants  to  that  affidavit,  which  renders  the  above  case 
one  peculiarly  in  point.  In  the  case  above  cited  of  Stevens 
v.  Bell,  6  Mass.  339,  the  court  decided  that  where  a  schedule 
was  to  be  made  out  as  soon  as  might  be,  and  also  an  account 
of  the  debts  and  liabilities,  which  were  to  be  arbitrated  in 
case  of  dispute,  the  presumption  of  fraud  was  held  to  be 
removed.  In  the  case  above  cited  of  Pearpoint  v.  Graham,  4 
Wash.  C.  C.  232,  the  court  decided  that  if-  possession  of 
the  property  assigned  accompany  the  transfer, and  the  trans- 
action be  in  all  other  respects  fair,  the  mere  want  of  a 
schedule  will  not  render  it  fraudulent.  This  opinion  is  also 
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sustained  by  the  case  of  Deaver  v.  Savage,  3  Mo.  252 
[S  C.,  25  Am.  Dec.  437],  and  also  by  the  case  of  Robinson 
v.  Eapelye,  2  Stew.  86.  In  the  above-cited  case,  Wilt  v. 
Franklin,  1  Binn.  523  [S.  C.,  2  Am.  Dec.  474],  the  court 
say  that  "the  want  of  a  schedule  is  less  suspicious  when  the 
whole  of  the  assignee's  property  is  conveyed  for  the  benefit 
of  all  the  creditors,  than  where  part  of  it  is  conveyed  for  the 
benefit  of  particular  creditors."  In  the  case  of  Emerson  v. 
Knower,  8  Pick.  63,  it  was  decided  that  an  assignment 
containing  a  release  of  the  demands  of  creditors  executing 
it,  and  providing  that  a  schedule  of  the  debtor's  property 
shall  be  annexed  as  soon  as  may  be,  is  valid  though  no 
such  schedule  is  annexed,  the  annexing  it  not  being  a  con- 
dition precedent.  The  authority  of  this  case  is  supported 
by  the  case  of  Keyes  v.  Brush,  2  Paige,  311,  in  which  case  it 
was  further  held  by  the  court  that  "if  the  assignor  neg- 
lects to  furnish  such  schedule,  the  assignee  may  file  a  bill 
of  discovery  against  him,  and  also  to  obtain  a  delivery  of 
the  books."  From  these  authorities  it  seems  that  the  deed 
of  assignment  in  this  case  is  not  fraudulent  in  law  for  the 
want  of  schedules  of  assets  and  liabilities.  It  is  true  that 
in  the  case  of  Drakeley  v.  Deforest,  3  Conn.  272,  the  court 
decided  that  a  deed  of  assignment  of  goods,  not  identifying 
them,  and  referring  only  to  a  non-existing  schedule  for  a 
description  of  them,  was  invalid  as  an  instrument  of  convey- 
ance; but  in  the  same  case  it  was  also  held  that  such  a  deed 
was  effectual  as  a  declaration  of  trust,  and  the  reception  of 
the  goods  by  the  assignee,  being  an  assumption  of  that 
trust,  constituted  a  sufficient  consideration  for  the  assign- 
ment. In  addition  to  this  authority  upon  the  necessity  of  a 
schedule,  the  counsel  for  the  appellee  has  cited  to  the 
court  the  cases  of  The  United  States  v.  The  Bank  of  the 
United  States,  8  Rob.  (La.)  305;  Naylor  and  Sanderson  v. 
Fosdick,  4  Day,  146  [S  C.,  4  Am.  Dec.  187];  Burd  v.  Smith, 
4  Dall.  76.  In  the  case  of  The  United  States  v.  The  Bank 
of  the  United  States,  the  court  does  not  say  that  the  want 
of  a  schedule  renders  the  deed  void  or  fraudulent  in  law; 
the  court  only  said  that  the  absence  of  any  schedule  of  the 
property  assigned  is  evidence  of  fraud.  In  the  same  case 
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the  court  decided  that,  considered  per  »e,  the  absence  of 
the  schedules,  though  an  indicium  of  fraud,  would  not  be 
conclusive,  and  if  the  presumption  were  repelled  by  every- 
thing apparent  on  the  deed,  and  everything  proved  aliunde, 
the  deed  would  be  sustained.  To  say  that  inconclusive 
indicia  of  fraud  constitute  a  fraud  in  law,  is  drawing  cer- 
tain conclusions  from  uncertain  premises,  which  is  just  as 
inadmissible  in  law  as  in  logic. 

In  the  case  of  Burd  v.  Smith,  4  Dall.  76,  many  other  ele- 
ments besides  the  absence  of  an  annexed  schedule  entered 
into  the  decision;  two  judges  dissented,  and  the  judges  of 
Pennsylvania  afterwards  said  that  the  main  point  decided 
in  that  case  was  that  the  assignment  was  void  because  the 
shares  of  those  who  did  not  express  their  assent  were  to  be 
paid  over  to  a  notoriously  insolvent  debtor,  and  that  there 
was  not  time  for  all  the  creditors  to  have  notice  of  the  as- 
signment and  express  their  assent  within  the  limited  time: 
1  Binn.  515,  528  [Witt  v.  Franklin,  2  Am.  Dec.   474].      In 
the  case  of   Thomas  v.  Jenks,  5  Eawle,  225,  Gibson,  C.  J., 
in  commenting  on  the  above  case  of  Burd  v.  Smith,  4  Dall. 
76,  says:    "Indeed  the  reasons  of  the  judges  are  so  indis- 
tinctly set  forth  in  that  case,  the  discrepancy  of  their  views 
is  so  remarkable,  as  to  render  it  of  little  value  as  a  pre- 
cedent."   The   only   remaining   case   of   any   authority  in 
which  the  absence  of  a  schedule  was  held  to  invalidate 
the  deed  of  assignment  is  the  above  cited  case  of  Drakeley 
et  al.    v.  Deforest   et  al.,    3  Conn.  272.     This   case  was  re- 
viewed in  the  case  of  Clark  v.  Mix,   15  Id.  176,  and  the 
court  there  said:    "It  is  further  objected  that  the  assign- 
ment is  invalid,  as  it  referred  to  an  instrument  not  then  ex- 
isting, and  reliance  is  placed  on  the  case  of  Drakeley  et  al.  v. 
Deforest  et  al..  3   Conn.    272.      In  that  case   there  was  no 
specification  or  description  at  all  of  the  property,  but  a 
reference  to  a  schedule  not  then  made,  and  the  court  held 
that  all  depended  upon  the  schedule.    But  this  is  an  assign- 
ment of  all  the  property  of  the  firm  in  this  state,  excepting 
household  furniture,  a  schedule  of  which  is  to  be  made  and 
annexed  thereto  as  soon  as  may  be.    The  assignment  then 
is  complete;  but  for  the  greater  facility  in  finding  the  goods, 
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the  schedule  is  to  be  made.  In  Emerson  et  al  v.  Knower, 
8  Pick,  63-65,  there  was  an  assignment  of  a  quantity  of 
leather  and  stock  for  the  manufacture  of  boots  and  shoes, 
and  of  boots  and  shoes  already  made  or  partly  made,  in  the 
hands  of  certain  persons,  with  a  proviso  that  a  schedule  of 
the  property  should  be  made  and  annexed  as  soon  as  may 
be;  and  the  supreme  court  of  Massachusetts  held  that  the 
conveyance  was  good;  that  the  annexation  of  a  schedule  was 
not  a  condition  on  which  the  validity  of  the  assignment  de- 
pended, and  that  the  covenant  was  not  essential,  the  prop- 
erty and  the  place  where  it  was  to  be  found  being  men- 
tioned; and  it  is  said  that  the  words  'as  soon  as  may  be' 
prove  that  it  was  not  considered  by  the  parties  as  affecting 
the  validity  of  the  assignment.  A  similar  decision  was  made 
in  New  York  in  the  case  of  Keyes  v.  Brush,  2  Paige,  311, 
and  we  concur  in  the  views  taken  by  the  court  in  these 
cases." 

So  far  as  the  want  of  a  schedule  is  concerned,  this  case  of 
Clark  v.  Mix,  15  Conn.  176,  overrules  the  case  of  Drakeley 
et  al.  v.  Deforest  et  al.,  3  Id.  272;  for  the  supreme  court  of 
Massachusetts  in  the  case  of  Emerson  et  al.  v.  Knower,  8 
Pick.  63-65,  says  that  the  covenant  in  the  deed  of  assign- 
ment as  to  the  schedule,  was  not  essential;  and  Chief 
Justice  Williams,  in  the  above  case  of  Clark  v.  Mix,  15 
Conn.  176,  says  he  concurs  in  the  view  taken  by  the 
supreme  court  of  Massachusetts  in  the  case  of  Emerson  et 
al.  v.  Knower,  8  Pick.  63-65.  It  would  thus  seem  that  the 
position  that  the  deed  of  assignment  now  under  considera- 
tion is  fraudulent  in  law  for  the  want  of  schedules  of  assets 
and  liabilities  is  without  authority  to  sustain  it,  except  the 
case  of  Burd  v.  Smith,  4  Dall.  76,  which,  it  has  already 
been  seen,  "is  of  little  value  as  a  precedent;"  and  authori- 
ties are  numerous  which  assert  that  a  deed  of  assignment 
is  not  fraudulent  in  law  for  the  want  of  such  schedules. 
The  court  below,  in  this  case,  further  instructed  the  jury, 
that  the  deed  of  assignment  was  fraudulent  in  law  because 
of  the  want  of  a  schedule  thereto  annexed  of  the  preferred 
creditors,  and  because  of  the  preference  given  to  some 
creditors  by  said  deed.  The  only  way  by  which  a  preference 
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can  be  given  is  by  naming  the  preferred  creditors,  specify- 
ing the  amount  due  them,  and  directing  them  to  be  first 
paid,  or  by  referring  to  them  as  a  class  in  such  definite 
terms  as  clearly  to  indicate  to  the  assignees  who  are  to  be  so 
preferred.  Now,  if  this  deed  of  assignment  does  indicate  in 
the  above  manner  who  are  preferred,  then  the  deed  itself  is 
a  sufficient  schedule  of  the  preferred  creditors,  and  no  other 
was  necessary.  If  the  deed  does  not  so  indicate  who  are 
the  preferred  creditors,  then  no  preference  is  given  by  the 
deed,  and  it  must  be  considered  as  a  general  assignment 
for  the  benefit  of  all  the  creditors,  pro  rata.  To  say  that 
this  deed  is  fraudulent  in  law  because  of  the  preference 
given,  and  because  there  is  no  list  of  the  preferred  creditors, 
is  equivalent  to  saying  that  the  deed  is  fraudulent  in  law 
because  it  prefers  creditors,  and  because  it  does  not  prefer 
them;  two  propositions  which  can  not  very  well  be  predi- 
cated of  the  same  instrument.  If  the  assignor,  in  describing 
his  preferred  creditors,  indicate  some  with  certainty,  and 
others  so  indefinitely  that  they  could  not  come  in  under  the 
deed  as  preferred  creditors,  because  of  this  uncertainty,  it 
still  forms  no  valid  objection  to  the  deed;  for  where  rights 
are  multifarious,  the  uncertainty  of  one  man's  right  can  not. 
defeat  the  certain  right  of  another.  Now,  it  is  certain, 
without  any  annexed  schedule,  that  a  debit  of  nineteen 
thousand  and  ninety-four  dollars  and  twelve  cents  to 
Lewis  and  Courtney,  one  thousand  seven  hundred  and 
forty-five  dollars  and  fifty  cents  to  Moodie  and  Simpson, 
four  hundred  and  sixty-two  dollars  and  thirty-three  cents 
to  A.  Laraux,  and  one  thousand  four  hundred  and  fifty 
dollars  to  Henry  O'Neil,  is  preferred;  and  if  this  deed 
of  assignment  is  in  other  respects  valid,  their  rights 
under  the  deed  can  not  be  defeated,  because  it  may 
be  uncertain  whether  the  simple  depositors  or  lenders  of 
money  without  interest  are  entitled  to  preference  or  not. 

In  the  case  of  Da  Costa  v.  Ghiien,  1  Serg.  &  E.  462,  the  assign- 
ment was  made  for  the  payment  (among  others)  of  all  ac- 
commodation notes  subscribed  or  indorsed  for  the  assignors, 
so  as  to  exonerate  the  makers  or  indorsers  of  said  notes 
from  their  liability  therefor.  It  was  held,  that  a  bill  drawn 
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on  the  assignees  for  their  accommodation,  in  favor  of  and 
indorsed  by  the  drawer,  and  accepted  and  negotiated  by 
the  assignees,  was  within  the  preference  given  by  the  clause. 
This  clause,  thus  held  good  in  the  above  cause,  is  quite  as 
indefinite  as  any  clause  in  the  deed  of  assignment  now  be- 
fore the  court.  A  preference  may  be  created  for  a  class  of 
debts  without  naming  the  holders  of  these  debts,  and  this 
preference  will  inure  to  the  benefit  of  all  who  hold  claims 
properly  belonging  to  the  preferred  class  of  debts;  and 
whether  the  debt  of  A.  B.  or  C.  D.  does  or  does  not  fall 
within  the  list  of  the  preference  class  seems  to  be  suscepti- 
ble of  proof  dehors  the  deed.  In  this  deed  of  assignment  there 
is  a  covenant  on  the  part  of  Smith  and  Biggs  for  the  mak- 
ing of  proper  schedules  in  ten  days,  and  annexing  them  to 
the  deed.  What  is  the  object  of  these  schedules?  The 
object  is:  1.  To  let  the  assignees  know  what  assets  have 
been  transferred  to  them,  and  on  whom;  2.  To  let  the  as- 
signees know  what  debts  they  have  to  pay,  and  to  whom; 
and  these  objects  are  just  as  well  effected  with  proper  sched- 
ules in  the  hands  of  the  assignees  unattached  to  the  deed, 
as  if  they  wrere  fastened  to  it  with  hooks  of  steel.  The  as- 
signees are  agents  and  trustees  of  the  creditors,  and  all 
books,  papers,  and  schedules  in  the  hands  of  said  assignees, 
whether  attached  or  unattached  to  the  deed,  are  open  to 
the  examination  or  inspection  of  any  creditor  who  may  wish 
to  examine  them;  and  it  can  not  well  be  perceived  how  a 
creditor  could  obtain  any  more  information  from  reading  a 
schedule  attached  to  the  deed,  than  from  reading  the  same 
schedule  unattached  to  the  deed.  In  this  case,  possession 
of  the  property  assigned  was  given  immediately,  and  all 
the  property  of  the  assignor  is  devoted  absolutely  to  the 
benefit  of  his  creditors,  without  any  reservation  or  stipu- 
lations for  his  own  advantage. 

In  the  case  of  G-rover  v.  Wakeman,  11  Wend.  200  [S.  C., 
25  Am.  Dec.  624],  Mr.  Justice  Sutherland  decided,  that 
where  the  assignor  parts  with  all  control  of  the  property, 
and  devotes  it  absolutely  to  the  benefit  of  the  creditors 
without  any  reservation  or  stipulation  for  his  own  advan- 
tage, the  honesty  of  his  intention  is  so  apparent,  and  the 
VOL.  1-5 
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advantage  to  the  creditors  so  direct  and  decisive,  that  they 
can  not.  be  said  to  be  obstructed  or  delayed  in  their  reme- 
dies.   Outside  of  the  instructions  of  the  court  in  this  case, 
it  is  contended  by  the  counsel  of  the  appellee  that  this  deed 
is  fraudulent  in  law  for  the  want  of  assent  on  the  part  of 
the  creditors,  or  at  least,  of  the  preferred  creditors.     It 
is  undoubtedly  the  law,  that  when  a  conveyance  is  made 
directly  to  creditors,  in  consideration  of  indebtedness,  their 
assent,  actual  or  to  be  presumed,  is  necessary.    The  point 
was  expressly  decided  in  the  case  of   TompJcins  v.   Wheeler, 
16  Pet.  106-119.     But  where  a  conveyance  is  to  a  trustee 
for  their  benefit,  their  assent,  where  there  is  nothing  fraud- 
ulent in  the  deed,  is  not  necessary,  as  appears  from  the 
following  cases:    Nlcoll  v.   Mumford,  4  Johns.  Ch.  523-529; 
Cunningham   v.    Freeborn,    11  Wend.    241,  249;  Halsey  et  al. 
v.    Whitney  et  al.,    4    Mason,    207-214;    Houston  v.  Nowland, 
1  Gill  and  J.  480,  492;   Bank  of  the    United  States  et  al  v. 
Huth,   4  B.   Mon.  423-437.     In  Massachusetts,  the  assent  of 
a  creditor,  to  render  an  assignment  valid  as  against  him,  is 
necessary,  as  appears  from   the   following  cases:    Russell  v. 
Woodward,  10  Pick.  408;  Stevens  et  al.  v.  Bell,  6  Mass.  339, 
342;    Widgery  et  al.    v.  Haskell,    5    Mass.    144,   154    [S.    C., 
4    Am.    Dec.    41].      But    from    an    examination    of    these 
cases  in  Massachusetts,  it  will  be  found  that  the  decis- 
ions are   grounded  upon   the  difficulty  formerly   felt   re- 
specting the  power  of  the  courts  in  that  state  to  compel  the 
trustee  to  execute  the  trust;  and  since  the  passage  of  the 
act  of  1836,  c.  238,  which  gives  the  creditors  a  remedy 
against   the  trustee,    the    assent  of  creditors   is   no   longer 
necessary,  even  in  Massachusetts,  as  appears  from  the  de- 
cision of  the   court   in   the   case   of  SJiattuck  v.  Freeman,   1 
Mete.  10.    The  court,  in  the  case  now  under  consideration, 
instructed  the  jury,  "that  if  the  jury  found  that  the  de- 
fendants, or  either  of  them,  had  fraudulently  disposed  of 
their  property  and  effects,  so  as  to  hinder,  delay,  or  defraud 
their  creditors,  at  the  time  of  the  commencement  of  this  suit, 
they  must  find  for  the  plaintiff."  This  position,  in  the  broad 
language  here  laid  down,  is  at  least  doubtful  authority 
in  the  present  case.    The  affidavit  asserts  that  Leitensdorfer 
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and  Houghton  had  made  a  fraudulent  disposition  of  their 
property  and  effects,  so  as  to  defraud,  hinder,  and  delay 
their  creditors.  The  answer  denies  this  allegation,  and  it 
would  seem  to  be,  under  that  issue,  incumbent  upon  Webb 
to  prove  that  both  Leitensdorfer  and  Houghton  had  made 
this  fraudulent  disposition  of  property. 

If  the  affidavit  in  this  case  had  said  that  Leitensdorfer 
and  Houghton  had  concealed  themselves,  or  absconded  or 
absented  themselves  from  their  usual  place  of  abode  in  this 
territory,  so  that  the  ordinary  process  of  law  could  not  be 
served  upon  them,  would  it  have  been  sufficient  to  sustain 
such  affidavit  to  prove  that  Leitensdorfer  alone  had  so  ab- 
sconded, while  Houghton  remained  at  Santa  Fe,  uncon- 
cealed, and  at  his  usual  place  of  residence? 

The  proof  in  such  a  case  would  not  sustain  the  allegation 
set  out  in  the  affidavit.  That  one  partner  should  be  held 
liable  for  the  fraud  of  another,  unless  he  was  privy  to  it  or 
connived  at  it,  or  by  his  affirmance  made  it  his  own,  is  a 
doctrine  not  founded  in  reason,  justice,  or  law.  The  fraud  of 
one  partner,  which  entitles  a  creditor  to  his  attachment,  is 
no  more  the  fraud  of  another  partner  than  the  larceny  or 
murder  of  one  partner  is  the  larceny  or  murder  of  the  firm. 
If  the  civil  law  is  to  be  applied  to  and  govern  this  case,  by 
the  civil  law  one  partner  is  not  liable  for  the  frauds  of  the 
other.  By  that  law  injuries  arising  from  the  fault  of  any 
particular  partner  are  chargeable  entirely  to  him:  See  1 
Land  Laws  in  California,  Oregon,  Texas,  etc.,  207.  This 
position  is  fully  sustained  by  the  decision  of  the  court  in 
the  case  of  Pierce  v.  JacJtson,  6  Mass.  245,  in  which  they 
say  that  a  tort,  or  even  a  fraud,  committed  by  one  of  the 
partners,  will  not  bind  the  partnership,  if  it  be  not  in  a 
matter  of  contract,  and  there  be  no  participation  in  it.  The 
authority  of  this  case  is  fully  sustained  by  the  case  of 
Sherwood  v.  MarwicJc,  5  Greenl.  295.  That  a  fraud  com- 
mitted by  one  partner  in  a  matter  of  contract,  or  in  the 
usual  course  of  business,  does  bind  the  firm,  is  too  well 
settled  to  need  the  citation  of  authorities  to  support  it. 
But  a  fraud  rendering  one  partner  liable  is  not  within 
the  rule.  In  the  Matter  of  Peter  8.  Smith,  an  abscond- 
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ing  debtor,  16  Johns.  102,  109;  the  court  says:  "We  have 
considered  an  attachment  under  the  act  for  relief  against 
absent  or  absconding  debtors,  as  analogous  to  an  execution; 
ajid  in  the  Matter  of  Chipman,  14  Id.  217,  we  decided 
that  it  might  issue  where  one  or  several  partners  had  ab- 
sconded for  a  partnership  debt;  but  the  sheriff  can  take  the 
separate  property  only  of  the  absconding  debtor;  he  can 
not  seize  the  partnership  effects,  for  the  other  partner  has  a 
right  to  retain  and  dispose  of  them  for  the  payment  of  the 
partnership  debts.''  In  this  case  the  deed  is  under  seal, 
and  runs  in  the  name  of  Leiteusdorfer  alone,  is  signed  by 
him  alone,  and  he  describes  himself  as  of  the  firm  of  E. 
Leitensdorfer  &  Co. 

Now,  whether  an  acting  partner  has  authority  in  law,  in 
the  absence  of  the  other  member  of  the  firm,  to  execute  a 
general  deed  of  assignment  of  all  the  partnership  personal 
property  to  trustees,  for  the  payment  of  the  debts  of  the 
firm,  though  without  the  knowledge  or  consent  of  the  other 
partner,  is  a  question  upon  which  the  authorities  are  not 
uniform.  The  following  authorities  affirm  such  power:  3 
Kent  Com.  20-25;  3  Mo.  252;  Hodges  v.  Harris,  6  Pick. 
361;  Gow.  on  Part.  195;  Anderson  and  Wilkins  v.  Tompkins 
et  al.,  1  Brock.  456;  Harrison  v.  Sterry,  5  Cranch,  289,  300; 
McCullougli  v.  Sommerville,  8  Leigh,  416,  431;  Robinson  & 
Co.  v.  Crowder,  Clough  &  Co.,  4  McCord,  519,  537  [S.  C, 
17  Am.  Dec.  762];  White  v.  Union  Insurance  Co.,  1  Nott  & 
McC.  557,  560  [S.  C.,  9  Am.  Dec.  726 J;  Hennessy  v.  The 
Western  Bank,  6  Watts  &  S.  301,  311.  The  following  au- 
thorities deny  such  power:  Dickinson  v.  Legare  et  al ,  1 
Desau.  537,  540;  Pearpoint  and  Lord  v.  Graham,  4  Wash. 
C.  C.  232;  Hughes  v.  Ellison,  5  Mo.  463,  466;  Drake  v. 
Rogers  and  Shrewsburry,  6  Mo.  317,  320.  In  New  York  it 
is  held,  that  one  partner  may  assign  the  partnership  effects 
directly  to  creditors  in  discharge  of  their  debts,  but  can 
not,  without  the  consent  of  the  other,  make  a  general 
assignment  to  a  trustee  for  the  benefit  of  creditors  w7ith 
preferences:  Havens  v.  Hussey,  5  Paige,  30;  Hitchcock  et  al. 
v.  St  John  et  al.,  Hoffni.  512,  517.  The  weight  of  authority 
seems  to  be  in  favor  of  the  existence  of  the  power.  The 
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deed  of  assignment  in  this  case  is  under  seal:  See  Harrison 
v.  Jackson,  7  T.  R.  207;  Clement  v.  Brush,  3  Johns.  Cas. 
180;  Van  Deusen  v.  Blum,  18  Pick.  229  [S.  C.,  reported  in 
29  Am.  Dec.];  Ex'r  of  Fisher  v.  Ex^rs  of  Tucker,  1  McCord. 
Ch.  169,  171;  Posy  v.  Bullitt,  1  Blackf.  99;  Trimble  v.  Coons, 
2  Marsh.  (Ky.)  375  [S.  C.,  12  Am.  Dec.  411];  Cummins  & 
Co.  v.  Cassily,  5  B.  Mon.  74;  Blackburn  v.  McCallister,  Peck, 
371;  Nunnely  v.  Doherty,  1  Yerg  26;  McNaughten  et  al.  v. 
Partridge  et  al.,  11  Ohio,  223;  Doe  on  dem.  v.  Tupper,  4 
Smed.  &  M.  2G1.  But  the  above  general  principle,  that  a 
partner  can  not  enter  into  agreements  under  seal,  has  re- 
ceived this  important  qualification-:  that  where  a  seal  is  not 
essential  to  the  nature  of  the  contract,  and  will  not  change 
or  vary  the  liability,  the  addition  of  a  seal  will  not  vitiate 
it;  and  that  where  an  act  is  done  which  one  partner  may  do 
without  deed,  it  is  not  less  effectual  if  done  by  deed.  This 
appears  to  be  settled  in  reference  to  agreements  that 
transfer  an  interest;  and  it  has  been  decided  in  cases 
of  sales  and  assignments,  where  the  property  may  bo 
transferred  by  delivery,  such  a  transfer  so  consummated  by 
delivery  is  not  annulled  by  being  attested,  or  having  the 
trust  in  which  it  is  made  described  by  deed;  and  this  ap 
plies  to  a  general  assignment  for  the  benefit  of  creditors,  to 
a  mortgage  of  chattels,  and  to  an  assignment  of  a  chose  in 
action  by  one  partner  under  seal;  See  Anderson  and  Wilklns 
v.  Tompkins  et  al.,  1  Brock.  456,  and  Eobinson  &  Co.  v. 
Crowder,  Clough  &  Co.,  4  McCord,  519-537;  Deckard  v. 
Case,  5  Watts,  22;  Halsey  et  al.  v.  Whitney  et  al.,  4  Mason, 
207-231;  Hennessy  v.  The  Western  Bank,  6  Watts  &  S. 
301-311;  Eocrit  v.  Strong,  5  Hill  (N.  Y.),  163;  Tapley  v. 
Butterfifild,  1  Mete.  515;  McCullough  et  al.  v.  Sommerville,  8 
Leigh,  410. 

Thus  far  this  case  has  been  viewed  through  the  lights 
thrown  upon  it  by  the  common  law.  This  case  of  attach- 
ment originated  under  a  statute  of  this  territory  fixing  a 
common  law  mode  of  procedure,  and  the  case  was  tried  bv 
a  jury — a  thing  unknown  to  the  civil  law;  and  the  deed  of 
assignment  was  introduced  merely  as  an  instrument  of  evi- 
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dence,  to  sustain  a  statutory  issue  of  fraudulent  intent  or 
not,  and  is  a  mere  instrument  of  evidence.  Its  admissi- 
bility  as  evidence,  and  the  legal  effect  of  the  instrument 
upon  its  face  as  a  matter  of  evidence,  would  seem  to  be 
more  appropriately  determined  by  the  principles  and  rules 
of  the  common  law.  The  case  might  be  different  if  the 
suit  was  upon  the  deed,  or  the  rights  of  the  parties  under 
it  were  directly  in  issue;  then,  perhaps,  the  common  law 
rules  would  give  place  to  the  civil  law.  To  proceed  with  a 
case  according  to  common  law,  so  far  as  the  issues  are  con- 
cerned, and  the  trial  of  these  issues  by  a  jury,  and  the  ex- 
amination of  witnesses  orally  at  the  bar,  arid  when  written 
evidence  happened  to  be  introduced,  to  drop  all  the  com- 
mon law  rules  of  procedure  and  commence  a  pilgrimage 
through  the  ancient  civil  law  for  our  guidance,  would  seem 
to  result  in  a  mongrel  mode  of  practice,  unfavorable  to  the 
administration  of  justice  either  upon  common  law  princi- 
ples or  civil  law  principles.  The  question  will  now  be  con- 
sidered whether,  even  by  the  civil  law,  this  deed  of  assign- 
ment is  void  and  fraudulent  in  law.  At  the  time  this  deed 
was  made,  Leitensdorfer  was  the  absolute  owner  of  the 
property  assigned,  had  it  in  his  possession  and  under  his 
control.  It  was  not  pledged,  pawned,  or  mortgaged,  and 
no  creditor  had  obtained  any  lien  upon  it  by  attachment  or 
otherwise.  Under  such  circumstances,  it  wras  not  contrary 
to  the  civil  law  for  him  to  dispose  of  it;  for  one  of  the  first 
and  plainest  principles  of  the  civil  law  is,  that  the  absolute 
ownership  of  property  confers  the  right  to  enjoy  and  dis- 
pose of  it  as  you  please :  See  Civil  Law  of  Spain  and  Mexico, 
J.  C.  Schmidt,  tit.  11,  art.  188,  p.  45.  By  the  civil  law, 
fraud  was  treated  as  a  crime,  and  was  never  to  be  pre- 
sumed if  there  was  no  proof  of  it:  Domat,  vol.  1,  p.  511. 
The  rule  laid  down  by  the  civil  law  to  determine  what  was 
a  fraud  by  a  debtor  upon  his  creditors  is  this :  If  the  act  of 
the  debtor  diminished  the  estate  which  he  had  already  ac- 
quired, it  was  a  fraud  upon  the  creditors;  if  it  did  not  di- 
mmish the  estate  already  acquired,  it  was  no  fraud  upon 
the  creditors.  Domat,  in  speaking  of  the  Koman  law,  says, 
they  did  not  look  upon  anything  as  a  fraud  done  to  the 
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prejudice  of  creditors  except  what  was  a  diminution  of  the 
estate  which  the  debtor  had  already  acquired:  Domat,  vol. 
1,  p.  637.  How  this  deed,  which  assigns  all  the  debtor's 
property  to  the  payment  of  his  debts,  can  be  considered  as 
a  diminution  of  the  estate  of  the  debtor,  can  not  be  per- 
ceived, unless  the  whole  of  anything  is  less  than  the  sum 
of  all  its  parts. 

The  doctrine  of  assignments  is  clearly  recognized  by 
Domat,  vol.  1,  p.  642.  He  says,  the  creditor  who  receives 
from  his  debtor  that  which  is  due  to  him  commits  no  fraud, 
but  does  himself  justice  by  taking  care  of  his  own  interests, 
as  it  is  lawful  for  him  to  do;  and  although  his  debtor  be 
found  insolvent,  and  because  of  said  payment  there  does 
not  remain  enough  to  satisfy  the  other  creditors,  or  there 
remains  even  nothing  at  all  for  them,  he  is  not  bound  to 
restore  what  he  has  received  for  his  own  payment,  but  the 
other  creditors  ought  to  blarne  themselves  for  not  having 
been  as  watchful  of  their  own  interests  as  he  has  been  of 
his,  who  has  got  payment.  Further,  says  Domat,  if,  "after 
the  seizure  of  the  goods  of  a  debtor,  or  after  the  debtor  has 
assigned  over  his  goods  for  the  satisfaction  of  his  debts  to 
his  creditors,  one  of  them  receives  payment  of  his  debt, 
either  out  of  the  stock  of  goods  that  have  been  seized,  or 
out  of  what  has  been  made  over  to  the  creditors,  he  shall 
be  obliged  to  share  with  the  other  creditors  what  he  has 
received,  because  in  that  case  he  takes  to  himself  what 
belongs  in  common  to  all  the  creditors.  But  this  is  not  to  be 
understood  of  what  one  who  has  seized  on  all  the  movables 
of  his  debtor  may  have  received  by  means  of  his  diligence 
before  the  other  creditors  have  entered  their  actions."  But 
it  may  be  contended,  that,  admitting  the  right  of  the  debtor 
to  pay  his  creditors  by  the  transfer  and  delivery  of  property, 
it  does  not  follow  that  he  could  so  pay  or  transfer  his 
property  to  an  attorney  or  trustee  of  his  creditors.  This 
point  seems  to  be  settled  by  the  civil  law,  which  says  a  con- 
tract may  be  for  the  benefit  of  a  third  person  not  party  to  it, 
whether  it  has  for  its  object  to  liberate  him  from  some  obli- 
gation or  to  acquire  some  right:  See  Civil  Law  of  Spain  and 
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Mexico,  by  J.  C.  Schmidt,  art.  432,  p.  97.  This  deed  is  for 
the  benefit  of  third  persons,  the  creditors  of  Leitensdorfer 
&  Co.,  and  has  for  its  object  the  liberation  of  Leitensdorfer 
&  Co.  from  the  debts  as  far  as  the  property  assigned  will 
go,  and  also  has  for  its  object  the  acquisition,  upon  the  part 
of  the  creditors,  of  a  right  to  that  property  or  its  proceeds 
for  the  extinguishment  of  said  debts  as  far  as  it  will  go. 
Domat,  695,  when  speaking  of  the  several  sorts  of  assign- 
ments, says:  "And  there  are  some  assignments  which  are 
made  for  a  valuable  consideration;  as  if  a  debtor  assigns  a 
debt  that  is  owing  to  him  for  the  payment  of  his  creditors, 
or  if  a  creditor  makes  over  to  a  third  person,  for  a  certain 
price,  a  debt  that  is  due  to  him."  Now,  if  a  debtor  can 
assign  one  debt  owing  to  him  to  pay  one  creditor  he  owes, 
may  he  not,  in  accordance  with  the  civil  law,  assign  all  the 
debts  owing  to  him,  and  all  his  property  to  pay  his  creditors, 
in  the  order  he  directs  them  to  be  paid?  The  distinction 
would  seem  to  be  a  distinction  without  a  difference.  If  a 
debtor,  in  accordance  with  the  doctrine  of  the  civil  law, 
could  pay  his  debt  or  a  part  of  it  by  giving  his  creditor  one 
sheep,  the  inference  is  legitimate  that  he  might  pay  his 
debts  as  far  as  he  could  by  the  transfer  of  his  whole  flock 
to  his  creditors,  or  such  of  them  as  he  wished  to  privilege. 
This  deed  of  assignment,  under  the  civil  law,  may  be  re- 
garded as  a  pledge  on  the  part  of  Leitensdorfer  &  Co.  of 
all  their  property  and  effects  to  Smith  and  Biggs,  with  au- 
thority to  sell  the  things  pledged  for  the  payment  of  debts, 
as  directed  in  the  said  deed  of  assignment,  which  is  evidence 
of  the  contract  between  the  pledger  and  pledgees;  and 
Domat,  928,  says:  "In  the  case  of  discomfiture  or  insol- 
vency the  creditor  who  is  in  possession  of  a  pledge,  which 
the  debtor  had  given  him  for  his  security,  is  preferred  on 
that  pledge  before  the  other  creditors." 

It  is  an  admitted  principle  of  the  civil  law,  that  "no  one 
has  the  right  of  his  own  authority  to  take  possession  of  the 
property  of  his  debtors  and  retain  it  as  a  pledge  without 
previous  order  from  the  judge,  unless  the  debtor  has  given 
him  this  power:"  Fuero  Juzgo,  lib.  1,  tit.  (3,  b.  5;  Fuero  Real, 
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lib.  2,  tit.  19,  b.  3;  Partidas,  lib.  11,  tit.  13,  p.  5.  The  con- 
verse of  this  proposition,  upon  principle,  ought  to  be  true, 
and  the  authority  would  then  say,  that  any  one  has  the 
right,  of  his  own  authority,  to  take  possession  of  the  prop- 
erty of  his  debtor,  and  retain  it  as  a  pledge,  without  previous 
order  from  the  judge,  if  the  debtor  has  given  him  this 
power.  In  would  thus  seem,  by  the  civil  law,  that  this  deed 
of  assignment  is  neither  void  nor  fraudulent  in  law.  Had 
all  the  facts  connected  with  this  deed  of  assignment,  tending 
to  show  either  a  fraudulent  or  honest  intent,  been  submitted 
to  the  jury  for  their  consideration,  their  verdict  would  have 
been  a  satisfactory  settlement  of  the  issue  submitted  to 
them.  Such  was  not  the  case,  however.  The  court  below, 
on  the  trial  of  this  case,  in  substance  told  the  jury  that  the 
deed  of  assignment  was  fraudulent  in  law,  and  proved  the 
plaintiff's  affidavit  to  be  true;  and  they  must  therefore  ren- 
der a  verdict  for  the  plaintiff.  We  think  the  court  below 
has  taken  for  frauds  in  law  circumstances  only  tending, 
prima,  facie,  to  prove  fraud.  An  examination  of  the  very 
many  cases  already  cited  in  the  progress  of  this  opinion 
fully  sustains  this  view.  The  defendants  asked  the  court  to 
instruct  the  jury,  that  "as  the  assignment  was  the  act  of 
Leitensdorfer  alone,  with  which  Houghton  had  nothing  to 
do,  the  act  of  one  defendant  would  not  authorize  an  attach- 
ment against  two,  and  the  verdict  must  be  for  the  defend- 
ants." This  instruction  was  rightly  refused  to  be  given, 
upon  the  ground  that  it  assumed  as  true  disputed  facts, 
proper  to  be  determined  by  the  jury  from  the  weight  of 
the  evidence. 

The  defendants  also  asked  the  court  to  instruct  the  jury, 
"that  the  deed  of  assignment  was  not  fraudulent  in  law; 
and  that  unless  the  jury  find  from  the  evidence,  that  in  fact, 
at  the  time  of  the  commencement  of  this  suit,  the  plaintiff 
had  good  reason  to  believe  that  the  defendants  had  fraudu- 
lently disposed  of  their  property  and  effects,  so  as  to  hinder, 
delay,  or  defraud  their  creditors,  they  must  find  for  the 
defendants."  We  see  no  objection  to  this  instruction,  and 
think  it  ought  to  have  been  given  to  the  jury. 


74  LEITENSDOKFEB  v.  WEBB.  [Sup.  Ct. 


Opinion  of  Watts,  J.,  dissenting. 


Upon  the  other  points  of  this  case  I  fully  concur  in  the 
opinion  of  the  chief  justice;  but  because  of  the  above  errors 
in  the  instructions  of  the  court,  and  because  of  the  refusal 
of  the  court  below  to  give  the  second  instruction  asked  for 
by  the  defendants,  I  think  such  error  supervened  as  entitled 
the  defendants  to  a  new  trial,  and  that  the  motion  for  a 
new  trial  should  have  been  granted  in  the  court  below;  and 
because  it  was  not  granted,  this  case  ought  to  be  reversed, 
and  sent  back  to  the  court  below  for  further  proceedings 
herein. 
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JAMES  N.  WAED  v.  JAMES  M.  BEOADWELL. 

CONQUEROR  MAY  PRESCRIBE  LAWS  FOR  CONQUERED  TERRITORY.— By  virtue 
of  the  rights  of  war,  a  conquering  nation  has  power,  without  any  formal 
act  of  legislation,  to  change  the  laws  of  conquered  territory,  and  to  pre- 
scribe new  ones  for  its  government  while  in  the  possession  of  the  con- 
queror. 

VALIDITY  OF  "KEARNY  CODE"  AND  ACTS  OF  1847.— The  system  of  laws 
known  as  the  "Kearny  code,"  and  the  acts  of  the  general  assembly  of 
New  Mexico  of  the  December  session,  1847;  were  valid,  except  so  far  as 
they  attempted  to  confer  political  rights  upon  the  inhabitants,  under  the 
constitution  of  the  United  States,  the  same  having  been  established  by 
competent  authority  by  virtue  of  the  rights  of  war. 

LAWS  NOT  ABROGATED  BY  TREATY  OF  PEACE. — The  provisional  government 
established  in  this  territory  by  military  authority  was  not  abrogated  by 
the  treaty  of  Guadalupe  Hidalgo,  but  remained  in  operation  as  a  govern- 
ment de  facto  until  the  territorial  government  was  established,  and  its 
laws  continued  in  force  until  superseded  by  the  laws  of  the  new  govern- 
ment. 

REPLEVIN  ACT  OF  1847,  VALIDITY  OF.— The  replevin  act  of  1847  was  enacted  by 
competent  authority,  and  is  now  a  valid  law,  having  remained  in  force 
until  July  14,  1851,  when  it  was  continued  by  the  territorial  legisla- 
ture. 

NONSUIT  NOT  SUBJECT  OF  ERROR,  WHEN.— A  voluntary  nonsuit  can  not  be 
made  the  subject  of  error. 

JUDGMENT  FOR  DEFENDANT  IN  REPLEVIN  is  FINAL,  WHEN.— A  judgment  for 
the  defendant  in  replevin,  giving  him  the  value  of  the  property  and 
double  damages  and  costs,  after  reciting  a  submission  to  a  jury  "where- 
upon the  said  plaintiff  fails  to  prosecute  his  said  suit  further,  and  there- 
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upon  the  jury  is  discharged,"  etc.,  is  a  final  judgment,  and  not  a  nonsuit, 
and  Is  the  subject  of -error. 

NONSUIT  NOT  VOLUNTARY,  WHEN.— Where  a  plaintiff  is  compelled  to  abandon 
his  case  by  an  adverse  decision  upon  a  vital  point  therein,  to  which  he 
exoepts,  it  can  not,  it  seems,  be  deemed  a  voluntary  nonsuit  precluding 
an  appeal 

PARTY  ON  RECORD  NOT  COMPETENT  WITNESS.— A  party  on  the  record, 
though  divested  of  all  interest,  is  not  a  competent  witness. 

PARTY  ON  RECORD,  WHO  NOT  DEEMED  TO  BE.— Where  the  question  as  to 
whether  one  is  a  party  to  the  record  or  not  depends  upon  a  future  event, 
he  should  not  be  deemed  so  to  be  until  the  future  event  happens.  Hence, 
one  who  has  signed  a  replevin  bond  as  agent  for  the  plaintiff,  and  may 
become  liable  to  a  judgment  against  him,  should  not  be  deemed  a  party 
to  the  record  until  that  event  occurs. 

PROOF  OF  INTEREST  OF  WITNESS,  How  MADE.— A  witness'  interest  may  be 
shown  by  his  examination  on  his  voir  dire,  or  by  evidence  aliunde,  but 
the  objecting  party  must  elect  between  these  methods,  and  can  not  resort 
to  both. 

PARTY  SIGNING  REPLEVIN  BOND  AS  AGENT  NOT  COMPETENT.— One  signing  a 
replevin  bond  as  the  plaintiff's  agent,  is  disqualified  by  his  interest  from 
being  a  witness  for  the  plaintiff,  though  he  denies  that  he  is  interested. 

DISCRETION  REVIEWABLE,  WHEN.— The  discretion  of  a  court  must  be  exer- 
cised in  conformity  with  law  and  with  the  usages  of  courts,  and  if  not 
so  exercised,  is  reviewable  in  a  superior  court. 

SUBSTITUTING  NEW  PARTY  ON  REPLEVIN  BOND.— The  refusal  of  the  court  to 
permit  the  plaintiff,  in  a  replevin  suit,  to  release  one  signing  as  his  agent 
on  the  replevin  bond,  for  the  purpose  of  making  him  a  witness  by  sub- 
stituting another  person  on  the  bond  in  his  stead,  is  error.  Contra,  Deav- 
enport,  C.  J.,  dissenting. 

ERROR  from  Santa  Fe  county.  The  case  is  fully  stated  in 
the  opinion  of  Watts,  J. 

Quin  and  Smith,  for  the  appellant. 
B.  H.  TompMns,  for  the  appellee. 

By  Court,  WATTS,  J. : 

This  was  an  action  of  replevin  brought  by  James  N. 
Ward  against  James  M.  Broadwell,  for  one  buggy  and  one 
set  of  harness  for  two  horses.  The  suit  was  instituted  on 
the  twentieth  day  of  June,  1853.  The  replevin  act  under 
which  this  suit  was  brought  was  passed  by  the  general 
assembly  of  the  territory  of  Xew  Mexico,  at  its  December 
session,  1847.  The  treaty  of  Guadalupe  Hidalgo  was  made 
on  the  second  day  of  February,  1848.  The  question  which 
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first  suggests  itself  to  the  consideration  of  the  court  is  this: 
Was  the  replevin  act  under  which  this  suit  was  brought 
passed  by  that  general  assembly  after  the  treaty  of  peace 
and  before  the  passage  by  congress  of  the  organic  law, 
under  which  a  territorial  government  was  organized  here, 
a  valid  or  void  act? 

If  the  law  emanated  from  a  body  having  no  legislative 
power  or  legal  existence,  it  is  void,  and  no  rights  can  be 
asserted  under  it.  The  first  legislative  assembly  of  the 
Territory  of  New  Mexico  convened  under  the  organic 
law  of  the  ninth  of  September,  1850.  On  the  fourteenth 
day  of  July,  1851,  it  passed  an  act,  the  first  section  of  which 
reads  as  follows:  "That  all  laws  that  have  previously  been 
of  force  in  this  territory  that  are  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  the 
organic  law  of  this  territory,  or  any  act  passed  at  the  pres- 
ent session  of  the  legislative  assembly,  shall  be  and  continue 
in  force,  excepting  in  Kearny's  code,  the  law  concerning 
registers  of  land :"  See  Laws  of  the  Territory,  sec.  1,  p.  176. 
If  the  replevin  act  ever  was  in  force,  that  act  continued 
it  in  existence. 

The  capacity,  then,  of  the  general  assembly  of  New 
Mexico  to  enact  at  its  December  session,  1847,  a  valid  law, 
is  nowT  the  point  for  consideration.  On  the  thirteenth  of 
May,  1846,  congress  acknowledged  the  existence  of  a  state 
of  war  between  the  United  States  and  the  republic  of 
Mexico,  and  provided  for  its  prosecution.  In  the  prosecu- 
tion of  that  war  General  Kearny  marched  with  forces  of  the 
United  States  against  the  department  of  New  Mexico,  and 
took  possession  of  it.  General  Kearny,  on  the  twenty- 
second  day  of  August,  1846,  issues  to  the  people  of  said 
department  a  proclamation,  in  which  he  says:  "As  by  the 
act  of  the  republic  of  Mexico,  a  state  of  war  exists  be- 
tween that  government  and  the  United  States;  and  as  the 
undersigned,  at  the  head  of  his  troops,  on  the  eighteenth 
instant,  took  possession  of  Santa  Fe,  the  capital  of  the  de- 
partment of  New  Mexico,  he  now  announces  his  intention 
to  hold  the  department,  with  its  original  boundaries  (on 
both  sides  of  the  Del  Norte),  as  a  part  of  the  United  States 
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and  under  the  name  of  the  territory  of  New  Mexico."  On 
the  twenty-second  day  of  September,  1846,  General  Kearny 
enacted  an  organic  law  for  the  government  of  the  territory, 
and  a  system  of  laws  for  the  administration  of  public  jus- 
tice, and  the  protection  of  life,  liberty,  and  property  of  the 
people  of  New  Mexico,  known  generally  as  the  Kearny  code. 
A  copy  of  these  laws,  and  a  list  of  the  appointments  to  civil 
offices  in  the  territory,  was  inclosed  to  the  adjutant-general 
on  the  twenty-second  of  September,  1846,  and  were  received 
at  the  war  department  on  the  twenty-third  of  November, 
1846.  Thus  the  supreme  authority  and  sovereignty  of  the 
republic  of  Mexico  ceased  to  exist  in  New  Mexico,  and  its 
assumption  and  exercise  upon  the  part  of  the  United  States 
as  the  conqueror  of  this  territory  began. 

Under  what  authority  did  this  state  of  things  take  place, 
and  what  binding  effect  has  the  system  of  government  thus 
instituted?  This  was  a  conquered  territory,  and  in  the  case 
of  the  Canal  Appraisers  v.  The  People,  17  Wend.  584,  it  was 
decided  that  there  is  no  doubt  of  the  power  of  the  sovereign 
to  change  the  laws  of  a  conquered  or  ceded  territory  by  a 
mere  declaration  of  his  will,  without  any  formal  act  of  leg- 
islation, unless  restrained  by  the  capitulation  or  treaty  of 
cession. 

No  formal  act  of  legislation  is  necessary  to  change  the 
law;  the  mere  will  of  the  conqueror  is  sufficient:  1  Kent, 
178  note  a.  This  principle  of  law  that  a  conqueror  has  the 
right  to  enact  laws  for  the  government  of  his  conquest, 
while  in  his  possession,  is  illustrated  and  explained  with  re- 
ference to  New  Mexico  in  the  message  of  the  president  of 
July  24,  1848,  Ex.  Doc.  No.  70,  as  follows:  "In  my  mes- 
sage of  December  22,  1846,  in  answer  to  a  resolution  of  the 
house  of  representatives  calling  for  information  in  'relation 
to  the  establishment  or  organization  of  civil  government  in 
any  portion  of  the  territory  of  Mexico  which  has  or  might 
be  taken  possession  of  by  the  army  or  navy  of  the  United 
States,'  I  communicated  the  orders  which  had  been  given 
to  the  officers  of  our  army  and  navy,  and  stated  the  general 
authority  upon  which  temporary  military  governments  had 
been  established  over  the  conquered  portions  of  Mexico, 
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then  in  our  military  occupation.  The  temporary  governments 
authorized  were  instituted  by  virtue  of  the  rights  of  war. 
The  power  to  declare  war  against  a  foreign  country,  and 
to  prosecute  it  according  to  the  laws  of  war,  as  sanctioned 
by  civilized  nations,  it  will  not  be  questioned,  exists  under 
our  constitution.  When  congress  has  declared  that  war 
exists  with  a  foreign  nation,  the  laws  of  war  apply  to  our 
situation,  and  it  becomes  the  duty  of  the  president,  as  the 
constitutional  commander-in-chief  of  the  army  and  navy  of 
the  United  States,  to  prosecute  it.  In  prosecuting  a  foreign 
war  thus  duly  declared  by  congress,  we  have  the  right,  'by 
conquest  and  military  occupation,'  to  acquire  possession  of 
the  territories  of  the  enemy,  and  during  the  war  to  exercise 
the  fullest  rights  of  sovereignty  over  it.  The  sovereignty  of 
the  enemy  in  such  cases  is  suspended,  and  his  laws  can  no 
longer  be  rightfully  enforced  over  the  conquered  territory, 
or  be  obligatory  upon  the  inhabitants  who  remain  and  sub- 
mit to  the  conqueror.  By  the  surrender  the  inhabitants 
pass  under  a  temporary  allegiance  to  the  conqueror,  and  are 
bound  by  such  laws,  and  such  only,  as  he  may  choose  to 
recognize  and  impose.  From  the  nature  of  the  case  no 
other  could  be  obligatory  upon  them,  for  when  there  is  no 
protection  or  allegiance,  or  sovereignty,  there  can  be  no 
claim  of  obedience.  These  are  well-established  principles 
of  the  laws  of  war  as  recognized  and  practiced  by  civilized 
nations,  and  they  have  been  sanctioned  by  the  highest 
tribunals  of  our  country.  The  orders  and  instructions 
issued  to  the  officers  of  the  army  and  navy  applicable  to 
such  portions  of  the  Mexican  territory  as  had  been,  or 
might  be,  conquered  by  our  arms,  were  in  strict  conformity 
to  these  principles.  They  were,  indeed,  in  amelioration  of 
the  rigors  of  war  upon  which  we  might  have  insisted.  They 
substituted  for  the  harshness  of  military  rule  something  of 
the  mildness  of  civil  government,  and  were  not  only  the 
exercise  of  no  excess  of  power,  but  were  a  relaxation  in 
favor  of  the  peaceful  inhabitants  of  the  conquered  territory 
who  had  submitted  to  our  authority,  and  were  alike  politic 
and  humane." 

The  president  further  says  that  New  Mexico  and  Upper 
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California  were  among  the  territories  conquered  and  occu- 
pied by  our  forces,  and  such  temporary  governments  were 
established  over  them.  "They  were  established  by  the  offi- 
cers of  our  army  and  navy  in  command,  in  pursuance  of  the 
orders  and  instructions  accompanying  my  message  to  the 
house  of  representatives,  December  22,  1846.  In  their 
form  and  detail,  as  first  established,  they  exceeded  in  some 
respects,  as  was  stated  in  that  message,  the  authority  that 
had  been  given,  and  instructions  for  the  correction  of  the 
error  were  issued  in  dispatches  from  the  war  and  navy  de- 
partments of  the  eleventh  of  January,  1847,  copies  of  which 
are  herewith  transmitted." 

It  is  now  necessary  to  direct  our  attention  to  the  dis- 
patches from  the  war  and  navy  departments  of  the  eleventh 
of  January,  1847,  in  order  to  ascertain  in  what  respect  the 
government  of  New  Mexico,  as  established  by  General  Kear- 
ny,  exceeded  the  authority  given,  and  what  ''error"  said  dis- 
patches were  intended  to  "correct."  W.  L.  Marcy,  secre- 
tary of  war,  in  his  dispatch,  says:  "It  is  proper  to  remark 
that  the  provisions  of  the  laws  which  have  been  established 
for  the  government  of  the  territory  of  New  Mexico  go,  in 
some  few  respects,  beyond  the  line  designated  by  the  presi- 
dent, and  propose  to  confer  upon  the  people  of  that  terri- 
tory political  rights  under  the  constitution  of  the  United 
States.  Such  rights  can  only  be  acquired  by  the  action  of 
congress.  So  far  as  the  code  of  laws  established  in  New 
Mexico  by  your  authority  attempts  to  confer  such  rights,  it 
is  not  approved  by  the  president,  and  he  directs  me  to  in- 
struct you  not  to  carry  such  points  into  effect."  The  term 
political  rights,  in  its  most  extended  signification,  is  "the 
power  to  participate,  directly  or  indirectly,  in  the  estab- 
lishment or  management  of  government:1"  See  Bouv.  Law 
Diet.,  vol.  2,  tit.  Eights,  p.  475.  But  the  secretary  of  war 
does  not  use  the  term  in  that  sense,  but  he  qualifies  its  sig- 
nification by  saying,  "political  rights  under  the  constitution 
of  the  United  States." 

It  is  now  necessary  to  examine  the  laws  which  have  been 
established  for  the  government  of  New  Mexico,  for  the  pur- 
pose of  seeing  what  "political  rights,  under  the  constitu 
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tion  of  the  United  States,"  bad  been  conferred  on  the  peo- 
ple of  New  Mexico.  All  the  laws  thus  enacted  will  be 
found  in  the  Kearny  code,  and  section  8,  of  article  3  of  the 
organic  law  of  New  Mexico,  established  by  General 
Kearny  September  22,  1846,  as  follows:  "All  free  male 
citizens  of  the  territory  of  New  Mexico  who  then  are,  and 
for  three  months  next  preceding  the  election  shall  have 
been,  residents  of  the  county  or  district  in  which  they  shall 
offer  to  vote,  shall  be  entitled  to  vote  for  a  delegate  to  the 
congress  of  the  United  States  and  for  members  of  the 
general  assembly,  and  for  all  other  officers  elected  by  the 
people  "  (section  0).  "  The  first  election  for  a  delegate  ta 
the  congress  of  the  United  States  and  for  members  of  the 
general  assembly  shall  be  on  the  first  Monday  in  August.. 
A.  D.  1847,  and  the  governor,  by  proclamation,  shall  desig- 
nate as  many  places  in  each  county  as  may  be  necessary  for 
the  public  convenience,  at  which  the  electors  shall  vote." 
The  tenth  section  provides  that  the  general  assembly  shall 
convene  at  Santa  Fe  on  the  first  Monday  in  December, 
A.  D.  1847,  and  on  the  first  Monday  every  two  years  there- 
after, until  otherwise  provided  by  law,  etc. 

If  there  are  any  other  laws  which  were  then  in  existence, 
to  which  the  secretary  of  war  alluded,  which  conferred  upon 
the  people  of  this  territory  "  political  rights  under  the  con- 
stitution of  the  United  States,"  they  have  escaped  our  at- 
tention. If  we  be  right  in  this,  the  secretary  alluded  to  the 
authority  given  to  elect  a  delegate  to  congress  as  the  only 
excess  of  authority  conferred  by  these  laws  "  beyond  the 
line  designated  by  the  president." 

This  point  is  presented  more  in  detail  in  instructions 
prepared  under  the  direction  of  the  president  by  the  sec- 
retary of  the  navy  in  his  dispatch  to  Commodore  Stockton, 
dated  January  11,  1847.  The  secretary  of  the  navy  says: 
"  The  possession  of  portions  of  the  enemy's  territory  ac- 
quired by  justifiable  acts  of  war  gives  to  us  the  right  of 
government  during  the  continuance  of  our  possession,  and 
imposes  upon  us  a  duty  to  the  inhabitants  who  are  thus 
placed  under  our  dominion.  The  right  of  possession,  how- 
ever, is  temporary,  unless  made  absolute  by  subsequent 
VOL.  1-6 
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events.  If,  being  in  possession,  a  treaty  of  peace  is  made 
and  duly  ratified  on  the  principle  of  uti  possidetis;  that  is, 
that  each  of  the  belligerent  parties  shall  enjoy  the  territory 
of  which  it  shall  be  in  possession  at  the  date  of  the  treaty; 
or  if  the  surrender  of  the  territory  is  not  stipulated  in  the 
treaty  so  ratified,  then  the  imperfect  title  so  acquired  by 
conquest  is  made  absolute,  and  the  inhabitants  of  the  terri- 
tory are  entitled  to  all  the  benefits  of  the  federal  constitu- 
tion of  the  United  States  to  the  same  extent  as  the  citizens 
of  any  other  part  of  the  union.  The  course  of  our  govern- 
ment in  regard  to  California,  or  other  portions  of  the  terri- 
tory of  Mexico,  now  or  hereafter  to  be  in  our  possession  by 
conquest,  depends  on  those  on  whom  the  constitution  im- 
poses the  duty  of  making  and  carrying  treaties  into  effect. 
Pending  the  war  our  possession  gives  only  such  rights  as  the 
laws  of  nations  recognize,  and  the  government  is  military, 
performing  such  civil  duties  as  are  necessary  to  the  full  en- 
joyment of  the  advantages  resulting  from  the  conquest  and 
to  the  due  protection  of  the  rights  of  persons  and  of  property 
of  the  inhabitants.  No  political  rights  can  be  conferred 
on  the  inhabitants  thus  situated  emanating  from  the  constitu- 
tion of  the  United  States.  That  instrument  establishes  a 
form  of  government  for  those  who  are  in  our  limits  and 
owe  voluntary  allegiance  to  it.  Unless  incorporated  with  the 
assent  of  congress  by  ratified  treaty  or  by  legislative  act,  as 
in  the  case  of  Texas,  our  rights  in  our  enemy's  territory  in 
our  possession,  are  only  such  as  the  laws  of  war  confer, 
and  no  more  than  are  derived  from  the  same  authority. 
They  are,  therefore,  entitled  to  no  representation  in  the  con- 
gress of  the  United  States." 

Now,  as  it  was  the  object  of  the  dispatch  to  correct  the 
errors  which  had  been  committed  in  the  organization  of  civil 
government  here,  and  as  no  error  is  specified  or  pointed 
out  in  the  dispatch  but  that  of  giving  the  people  of  this  ter- 
ritory a  representation  in  the  congress  of  the  United  States, 
it  is  but  rational  to  conclude  that  none  other  existed  in  the 
laws  or  form  of  government  adopted  for  this  territory.  That 
the  error  alluded  to  did  not  consist  in  permitting  the  people 
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to  elect  agents  to  assist  in  the  making  or  the  execution  of 
the  laws  for  the  government  of  the  people  is  evident  from 
the  following  paragraph  from  the  same  dispatch : 

"In  the  discharge  of  the  duty  of  government  in  the  con- 
quered territory  during  our  military  possession,  it  has  not 
been  deemed  improper  or  unwise  that  the  inhabitants 
should  be  permitted  to  participate  in  the  selection  of  agents 
to  make  or  execute  the  laws  to  be  enforced.  Such  a  privi- 
lege can  not  fail  to  produce  ameliorations  of  the  despotic 
character  of  martial  law,  and  constitute  checks,  voluntarily 
and  appropriately  submitted  to  by  officers  of  the  United 
States,  all  whose  instructions  are  based  on  the  will  of  the 
governed.  I  have  regarded  your  messages  in  authorizing 
the  election  of  agents  charged  with  the  making  of  laws  or 
in  executing  them  as  founded  on  this  principle,  and,  so  far 
as  they  carry  out  the  right  of  temporary  government  under 
existing  rights  of  possession,  they  are  approved,  but  no  offi- 
cers created  or  laws  or  regulations  made  to  protect  the 
rights  or  perform  the  duties  resulting  from  our  conquest, 
can  lawfully  continue  beyond  the  duration  of  the  state  of 
things  which  now  exist,  without  the  authority  of  future 
treaty  or  act  of  congress." 

Upon  the  subject  of  the  duration  of  such  temporary  gov- 
ernment, the  president,  in  his  message  of  July  24,  1848, 
says:  "On  the  conclusion  and  ratification  of  a  treaty  of 
peace  with  Mexico,  which  was  proclaimed  on  the  fourth  in- 
stant, these  temporary  governments  ceased  to  exist."  From 
this  view  of  the  subject  we  infer  that  the  legislative  as- 
sembly which  convened  in  December,  1847,  was  a  lawful 
law-making  agent  of  the  military  commandant  of  this  terri- 
tory, and  that  the  acts  passed  by  said  assembly  were  valid 
when  approved  by  said  military  commandant,  so  far  as  they 
did  not  confer  on  the  inhabitants  political  rights  emanating 
from  the  constitution  of  the  United  States.  That  the  laws 
passed  at  the  December  session,  1847,  of  the  general  as- 
sembly of  the  territory  of  New  Mexico,  were  approved  by 
the  commanding  general  of  this  territory  will  appear  by  the 
following  order: 
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[Special  Order  No.  5.] 

HEADQUARTERS  NINTH  MILITARY  DEPARTMENT, 
SANTA  FE,  N.  M.,  February  5,  1848. 
The  foregoing  legislative  enactments  of  the  territory  of 
New  Mexico  having  been  duly  reviewed  by  the  commanding 
general  of  the  territory,  they  are  hereby  approved  and  will 
be  duly  observed.    By  order  of 

Brigadier- General  STERLING  PRICE. 
W.  E.  PRINCE,  A.  D.  C.  &  Adj. -Gen. 

The  Kearny  code  and  the  acts  of  the  December  session, 
1847,  of  the  general  assembly  of  the  territory  of  New  Mexico 
were  valid  with  the  restriction  above  alluded  to  with  re- 
gard to  political  rights  under  the  constitution  of  the  United 
States. 

But  it  is  suggested,  that  as  the  temporary  government 
established  here  ceased  to  exist  on  the  conclusion  and  ex- 
change of  ratifications  of  a  treaty  of  peace  with  Mexico,  the 
laws  passed  by  said  temporary  civil  government  ceased  to 
exist  also,  unless  perpetuated  by  the  treaty  itself.  There 
is  nothing  in  the  treaty  upon  this  subject,  except  what  is 
contained  in  the  first  paragraph  of  the  ninth  article,  which 
is  as  follows:  "The  Mexicans  who,  in  the  territories  afore- 
said, shall  not  preserve  the  character  of  citizens  of  the  Mex- 
ican republic,  conformably  with  what  is  stipulated  in  the 
preceding  article,  shall  be  incorporated  into  the  Union  of 
the  United  States  and  admitted  as  soon  as  possible,  accord- 
ing to  the  principles  of  the  federal  constitution,  to  the  en- 
joyment of  all  the  rights  of  citizens  of  the  United  States. 
In  the  mean  time  they  shall  be  maintained  and  protected  in 
the  enjoyment  of  their  liberty,  their  property,  and  the  civil 
rights  now  vested  in  them  according  to  the  Mexican  laws. 
With  respect  to  political  rights,  their  condition  shall  be  on 
an  equality  with  that  of  the  inhabitants  of  the  other  terri 
tories  of  the  United  States,  and  at  least  equally  as  good  as 
that  of  the  inhabitants  of  Louisiana  and  the  Floridas,  when 
these  provinces,  by  transfer  from  the  French  republic  and 
crown  of  Spain,  became  territories  of  the  United  States." 

Now,  civil  rights  are  those  which  have  no  relation  to  the 
establishment,  management,  or  support  of  the  government. 
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These  consist  in  the  power  of  enjoying  and  acquiring  prop- 
erty, of  exercising  the  paternal  and  marital  powers  and 
the  like:  See  Bouv.  Law  Diet.,  vol.  2,  tit.  Eights,  p.  475. 
We  do  not  consider  that  the  treaty  in  fact  provided  any 
system  of  government  for  the  ceded  territory,  but  only  pro- 
vided that  civil  rights  that  had  been  legally  vested  by  the 
Mexican  laws  in  Mexican  citizens,  who  for  the  future  should 
be  American  citizens,  should  not  be  taken  away  from  them, 
and  such  would  have  been  the  law  if  nothing  had  been  said 
about  it  in  the  treaty.  During  the  war  the  temporary  civil 
government  established  here  was  a  government  de  jure. 
Under  the  laws  of  nations,  after  the  ratification  of  the 
treaty,  the  civil  government  went  on,  not  as  a  government  de 
jure,  but  as  a  government  de  favto  under  the  laws  of  nations, 
and  tacit  assent  at  least, of  the  congress  of  the  United  States 
and  the  people  of  this  territory.  The  treaty  of  peace,  by  the 
cession  of  New  Mexico  to  the  United  States,  changed  the 
jurisdiction  and  sovereignty  over  this  territory  from  the 
republic  of  Mexico  to  the  United  States.  But  it  had  no 
effect,  nor  was  it  intended  to  have  any  effect,  upon  the  sys- 
tem of  government  prevailing  or  laws  in  force  at  the  time 
of  the  cession.  It  has  been  well  settled  by  the  authority  of 
adjudged  cases  that  the  laws,  usages,  and  municipal  regula- 
tions in  force  at  the  time  of  the  conquest  or  cession  remain 
in  force  until  changed  by  the  new  sovereign:  Calv.  Cus.  7, 
60,  17;  Campbell  v.  Hall,  1  Cowp.  209;  9  Pet.  711,  734,  748, 
749;  Strother  v.  Lucas,  12  Id.  410. 

The  situation  of  California  and  New  Mexico  were  identi- 
cal, so  far  as  these  temporary  governments  were  concerned, 
and  the  intervention  of  some  time  between  the  conclusion 
of  peace  and  the  extension  of  the  laws  of  the  United  States 
over  them.  Now,  if  congress  alone  had  authority  to  legislate 
for  California  and  New  Mexico,  and  for  some  time  did  not 
do  so,  until  congress  did  legislate,  the  government  and  laws 
existing  at  the  date  of  the  treaty,  would  still  exist  and  con- 
tinue until  changed  by  the  new  sovereign,  the  United  States. 
This  view  of  the  case  is  sustained  by  the  president  in  his 
message  of  twenty-first  of  January,  1850,  in  which  he  says: 
"On  coming  into  office.  I  found  the  military  commandants 
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of  the  department  of  California  exercising  the  functions  of 
civil  government  in  that  territory;  and,  left  as  I  was  to  act 
under  the  treaty  of  Giiadalupe  Hidalgo,  without  the  aid  of 
any  legislative  provisions  establishing  a  government  in  that 
territory,  I  thought  it  best  not  to  disturb  that  arrangement 
made  under  my  predecessor  until  congress  should  take  some 
action  on  the  subject.  I,  therefore,  did  not  interfere  with 
the  powers  of  the  military  commandant,  who  continued  to 
act  as  civil  governor  as  before;  but  I  made  no  such  ap- 
pointment, conferred  no  authority,  and  have  allowed  no  in- 
creased compensation  to  the  commandant  for  his  services.-' 
The  same  thing  might  have  been  said  with  regard  to  New 
Mexico.  That  the  laws  in  force  at  the  time  of  the  treaty 
continued,  and  that  the  form  of  civil  government  in  exist- 
ence continued  as  a  government,  is  admitted  and  defended 
by  Honorable  James  Buchanan  in  a  letter  from  the  depart- 
ment of  state,  dated  October  7,  1848,  addressed  to  William 
V.  Voorhees,  Esq.  Mr.  Buchanan,  after  expressing  the  deep 
regret  of  the  president  at  the  failure  of  congress  to  estab- 
lish a  territorial  government  for  California,  says:  "In  the 
mean  time  the  condition  of  the  people  of  California  is  anom- 
alous, and  will  require  on  their  part  the  exercise  of  great 
prudence  and  discretion.  By  the  conclusion  of  the  treaty 
of  peace,  the  military  government,  which  was  established 
over  them  under  the  laws  of  war,  as  recognized  by  the  prac- 
tice of  all  civilized  nations,  has  ceased  to  derive  its  au- 
thority from  this  source  of  power.  But  is  there  for  this 
reason  no  government  in  California?  Are  life,  liberty,  and 
property  under  the  protection  of  no  authorities?  This  would 
be  a  singular  phenomenon  in  the  face  of  the  world,  and 
especially  among  American  citizens,  distinguished  as  they 
are  above  all  other  people  for  their  law-abiding  character. 
Fortunately,  they  are  not  reduced  to  this  sad  condition. 
The  termination  of  the  war  left  an  existing  government — a 
government  de  facto — in  full  operation,  and  this  will  con- 
tinue with  the  presumed  consent  of  the  people  until  con- 
gress shall  provide  for  them  a  territorial  government.  The 
great  law  of  necessity  justifies  this  conclusion.  The  consent 
of  the  people  is  irresistibly  inferred,  from  the  fact  that  no 
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civilized  people  could  possibly  desire  to  abrogate  an  existing 
government  when  the  alternative  presented  would  be  to 
place  themselves  in  a  state  of  anarchy,  beyond  the  protec- 
tion of  all  law,  and  reduce  them  to  the  unhappy  necessity  of 
submitting  to  the  dominion  of  the  strongest." 

Similar  in  this  respect  was  New  Mexico  to  California, 
and  the  above  views  are  equally  applicable  to  both.  The 
Hon.  John  M.  Clayton,  in  a  letter  from  the  department  of 
st.ate,  dated  the  third  of  April,  1841),  addressed  to  the 
Hon.  Thomas  Butler  King,  expressed  similar  views  to 
those  of  Mr.  Buchanan.  Mr.  Clayton  says  that  the  laws  of 
California  and  New  Mexico,  as  they  existed  at  the  conclu- 
sion of  the  treaty  of  Guadalupe  Hidalgo,  regulating  the 
relations  of  the  inhabitants  with  each  other,  will  necessarily 
remain  in  force  in  those  territories;  their  relations  with 
their  former  government  have  been  dissolved,  and  new 
relations  created  between  them  and  the  government  of  the 
United  States;  but  the  existing  laws  regulating  the  relations 
of  the  people  with  each  other  will  continue  until  others 
lawfully  enacted  shall  supersede  them.  The  naval  and  mil- 
itary commanders  on  these  stations  will  be  fully  instructed 
to  co-operate  with  the  friends  of  order  and  good  government 
so  far  as  their  co-operation  can  be  useful  and  proper.  It  is 
evident  that  General  Price  did  not  regard  the  dispatches  of 
January  11,  1847,  from  the  war  and  navy  departments,  as 
prohibiting  him  from  using  the  assistance  of  the  legislative 
assembly  in  the  making  of  the  laws,  or  he  would  not,  with 
these  dispatches  before  him,  have  approved  the  laws  passed 
by  the  general  assembly  of  the  territory  at  the  December 
session,  1847.  If  this  view  of  the  case  be  correct,  the 
replevin  act  of  December,  1847,  was  passed  by  a  lawful 
agent  of  the  commanding  general  of  the  territory,  and  was 
by  him  approved,  and  is,  therefore,  a  valid  law,  in  force  in 
this  territory  on  the  fourteenth  day  of  July,  1851,  and  by 
an  act  of  the  legislative  assembly  of  the  territory  of  New 
Mexico  of  that  date  continued  in  force. 

No  actual  possession  or  visible  exercise  of  sovereignty 
over  New  Mexico  was  ever  perfected  by  the  state  of  Texas, 
and  the  claim  in  dispute  between  her  and  the  United  States 
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has  been  finally  settled,  leaving  the  United  States  her  laws 
and  the  temporary  government  by  her  established,  in  un- 
disturbed operation.  No  further  notice  need  be  taken  of 
this  inchoate  claim  of  Texas,  which  has  been  satisfactorily 
extinguished.  We  will  now  proceed  to  consider  the  other 
points  in  this  case. 

The  third  section  of  the  acts  of  the  legislative  assembly  in 
regard  to  the  action  of  replevin  reads  as  follows:  "Before 
the  writ  of  replevin  be  issued,  the  plaintiff,  or  some  credible 
person  in  his  stead,  shall  file  in  the  office  of  the  clerk  of  the 
circuit  court  an  affidavit  alleging  that  the  plaintiff  is  law- 
fully entitled  to  the  possession  of  the  property  mentioned 
in  the  declaration;  that  the  same  was  wrongfully  taken  or 
wrongfully  detained  by  the  defendant,  and  that  the  right 
of  action  accrued  within  one  year:"  See  Laws  of  the  Terri- 
tory, sec.  3,  p.  413. 

George  Merritt,  as  agent  of  the  plaintiff  Ward,  filed  the 
affidavit  required  by  said  section.  Section  4  of  the  same 
act  reads  as  follows:  "The  plaintiff,  or  some  responsible 
person,  shall,  before  the  execution  of  the  writ,  enter  into 
bond,  with  sufficient  securities  to  the  officer  to  whom  the 
writ  is  directed,  in  double  the  value  of  the  property,  con- 
ditioned for  the  prosecution  of  the  suit  writh  effect  and 
without  delay;  make  return  of  the  property,  if  a  re- 
turn is  adjudged;  keep  harmless  the  officer  and  pay  all 
costs  that  may  accrue."  The  bond  required  by  this  section 
was  executed  by  George  Merritt,  as  agent  for  James  N. 
Ward  as  principal,  and  Ceran  St.  Varian  and  James  H. 
Quinne  as  securities.  The  seventh  section  of  the  same  act 
reads  as  follows:  "In  case  the  plaintiff  fails  to  prosecute 
his  suit  with  effect  and  without  delay,  judgment  shall  be 
given  to  the  defendant  and  shall  be  entered  against  the 
plaintiff  and  his  securities  for  the  value  of  the  property 
taken,  and  double  damages  for  the  use  of  the  same  from 
the  time  of  delivery,  and  it  shall  be  in  the  option  of  the 
defendant  to  take  back  such  property  or  the  assessed  value 
thereof." 

The  defendant  Broadwell  pleaded  not  guilty  to  the  peti- 
tion and  the  cause  was  tried  by  a  jury  at  the  June  term, 
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1853,  of  the  district  court;  and  in  conformity  with  the  sec- 
tion last  mentioned,  a  judgment  was  rendered  on  said  trial 
against  Merritt,  St.  Varian,  and  Quinne,  for  the  value  of  the 
property  and  damages  and  costs.  From  this  judgment  the 
plaintiff  Ward  takes  an  appeal  to  this  court.  The  record 
in  this  case,  after  noticing  the  appearance  of  the  parties,  im- 
paneling of  a  jury,  and  the  submission  of  the  issue  to  the 
jury,  reads  as  follows:  "Whereupon  the  said  plaintiff  fails  to 
prosecute  his  said  suit  further,  and  thereupon  the  jury  is 
discharged  from  further  consideration  in  the  premises; 
therefore  it  is  considered  by  the  court  that  the  said  de- 
fendant go  hence  without  day  and  recover  of  the  said 
plaintiff  George  W.  Merritt,  Ceran  St.  Varian,  and  James 
H.  Quiune,  his  securities,  his  damages  by  reason  of  the 
premises."  A  jury  was  then  called,  and  the  value  of  the 
property  assessed  at  one  hundred  and  twenty-five  dollars, 
the  damages  at  thirty  dollars,  and  a  judgment  rendered 
against  them  for  the  value  of  the  property,  damages,  and 
costs.  There  was  a  motion  made  and  overruled  to  set  aside 
the  nonsuit,  and  grant  a  new  trial,  for  the  alleged  reason 
that  the  court  erred  in  excluding  George  W.  Merritt  as  a 
witness  in  the  case.  The  circumstances  under  which  said 
witness  was  presented  to  the  court  and  excluded  from  giv- 
ing 'evidence,  are  contained  in  the  following  bill  of  excep- 
tions, to-wit:  "Be  it  remembered  that  on  the  trial  of  the 
above-entitled  cause,  the  plaintiff  offered  George  W.  Mer- 
ritt, principal  on  the  replevin  bond  as  agent  of  plaintiff,  as 
a  witness  in  this  case;  said  witness  was  sworn  on  his  voir 
dire,  and  stated  that  he  had  no  interest  in  the  event  of  said 
suit;  that  he  had  only  acted  as  agent  for  Ward  in  bringing 
the  suit  and  filing  the  bond;  and  that  witness  considered 
himself  indemnified  for  all  loss  he  might  sustain  in  the 
case.  Plaintiff  then  offered  to  substitute  another  person 
on  the  bond  in  place  of  said  Merritt,  but  the  court  refused 
to  permit  the  substitution  of  another  person  in  place  of 
said  Merritt,  and  refused  to  permit  said  Merritt  to  testify  in 
said  cause;  to  which  refusal  on  the  part  of  the  court  to  per- 
mit said  witness  to  testify,  the  plaintiff  by  his  counsel  ex- 
cepts,  and  files  herewith  his  bill  of  exceptions,  and  prays 
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that  it  may  be  signed,  sealed,  and  made  a  part  of  the  record 
in  this  ease,  which  is  accordingly  done,"  etc. 

The  appellant  in  this  case  insists  that  the  court  below 
erred  in  refusing  to  permit  Merritt  to  testify  for  the  plaint- 
iff, and  also  in  refusing  to  permit  the  plaintiff  to  substitute 
another  person  on  the  replevin  bond  in  the  place  of  Merritt. 
The  appellee  contends  that  the  judgment  in  this  case  is 
nothing  but  a  voluntary  nonsuit,  from  which  the  plaintiff 
below  could  not  appeal;  that  Merritt  was  properly  excluded 
from  giving  evidence  in  the  cause,  for  the  reason  that  he 
wras  a  party  to  the  suit,  and  had  a  direct  pecuniary  interest 
in  the  result  of  the  suit  then  pending,  and  that  the  question 
of  substitution  was  a  matter  of  discretion  with  the  court  be- 
low, not  properly  the  subject-matter  of  a  review  in  this 
court.  The  authorities  are  clear,  that  a  voluntary  nonsuit 
cannot  be  made  the  subject  of  error.  See  the  following 
cases:  Collins  v.  Nichols  et  al,  2  M.  E.  132;  Union  Bank  v. 
Carr,  2  Humph.  345-346;  Worlce  v.  Byers,  3  Hawks,  228.  A 
judgment  of  nonsuit  is  based  upon  the  presumption  that  the 
party  is  called,  does  not  answer,  and  elects  to  go  out  of 
court  with  a  judgment  for  costs  against  him,  leaving  the 
merits  of  the  controversy  open  for  investigation  in  a  subse- 
quent suit.  The  parties  in  this  case  have  chosen  to  call 
this  judgment  in  the  case  now  under  consideration  a  non- 
suit. 

But  the  court  has  arrived  at  a  different  conclusion.  The 
judgment  in  this  case  in  the  court  below  is  a  final  judgment 
against  the  plaintiff,  and  in  favor  of  the  defendant,  for 
want  of  prosecution  of  the  case  with  effect  upon  the  part  of 
the  plaintiff.  It  gave  to  the  defendant  all  he  could  ask :  the 
value  of  the  property  replevied  by  the  plaintiff,  and  double 
damages  and  costs.  We  do  not  perceive  what  additional 
elements  of  finality  could  be  added  to  this  judgment.  If 
this  were  not  the  correct  view  of  the  legal  effect  of  the  judg- 
ment in  this  case,  still  we  are  not  prepared  to  admit,  even 
if  the  judgment  in  this  case  could  be  considered  a  nonsuit, 
that  it  was  voluntary  on  the  part  of  the  plaintiff  below. 
Where  a  party  has  been  compelled  to  abandon  his  case  in 
consequence  of  an  adverse  decision  of  the  court,  to  which 
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he  excepts,  upon  a  vital  point  in  his  cause,  we  are  by  no 
means  prepared  to  concede  that  his  action  was  voluntary. 
The  plaintiff  below  was  not  then  precluded  from  appealing 
his  cause  to  this  court  for  review. 

It  is  contended  by  the  appellee,  that  Merritt,  the  witness 
offered  to  be  examined,  was  a  party  to  the  record,  and  from 
that  fact  alone,  aside  from  the  question  of  interest,  was  in- 
competent as  a  witness.  This  question  was  before  this 
court  at  the  January  term,  1852,  in  the  case  of  Pino  v.  Beck- 
with,  ante,  and  it  was  then  decided,  in  accordance  with  the 
authorities  there  cited,  that  "a  party  on  the  record,  although 
divested  of  all  interest  in  the  event  of  the  suit,  is  not  a  com- 
petent witness  in  the  cause." 

But  in  the  case  now  before  the  court,  we  do  not  consider 
the  witness  Merritt,  at  the  time  he  was  offered  as  a  witness, 
to  have  been  a  party  to  the  suit  on  the  record.  The  case 
stood  on  record  as  Ward  v.  Broadwell,  and  the  mere  cir- 
cumstance that  Ward,  by  failing  to  prosecute  his  suit  writh 
effect,  might  place  the  witness  Merritt  in  a  position  which 
would  authorize  the  court  below  to  render  a  judgment 
against  him,  if  that  act  could  be  enforced  by  the  court,  is 
not  alone  sufficient  evidence  that  he,  Merritt,  was  then  a 
party  to  the  record.  Where  the  fact  of  whether  a  party  be 
a  party  to  the  record  or  not  depends  upon  the  happening 
of  a  future  event  which  may  or  may  not  take  place,  such 
person  ought  not  to  be  regarded  as  a  party  to  the  record 
until  such  future  event  has  happened.  When  a  witness  is 
presented  in  court  for  examination  and  his  evidence  ob- 
jected to  on  the  ground  of  interest,  there  are  two  methods 
by  which  it  may  be  proven:  1.  By  examining  said  wit- 
ness on  his  voir  dire.  2.  By  proving  his  interest  aliimdt'. 
But  the  principle  of  law  is  wrell  established,  that  you  can 
not  resort  to  both  of  these  modes  at  the  same  time.  In 
support  of  this  position,  see  the  following  cases:  Mifflin  v. 
Rinf/ham,  1  Dall.  272;  Mallet  v.  Mallet,  1  Root,  501;  McAl- 
lister v.  Williams,  1  Overt.  107,  119;  Bridge  v.  Wellington, 
1  Mass.  219;  Chance  v.  Itine,  6  Conn.  2:>1.  In  the  case  of 
Dorr  v.  Ow/ood,  2  Tyler,  28,  it  was  decided  by  the  court  that 
if  a  witness  is  put  o>n  his  voir  dire,  as  to  his  interest,  and 
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purges  himself,  evidence  to  show  his  interest  aliunde  is  not 
admissible  either  at  that  trial  or  on  a  motion  for  a  new  trial. 
The  objecting  party  having  made  his  election  of  proof,  shall 
not  afterward  use  another  mode.  The  same  principle  was 
decided  in  the  case  of  Bisbee  v.  Hall,  3  Ohio,  449.  In  the 
case  now  before  us,  the  party  objecting  to  the  competency 
of  Merritt  as  a  witness  upon  the  ground  of  interest  in  the 
event  of  the  suit,  elected  to  examine  him  respecting  that 
interest  on  his  voir  dire.  On  such  examination,  Merritt 
stated  that  he  had  no  interest  in  the  event  of  said  suit;  that 
he  had  only  acted  as  the  agent  of  Ward  in  bringing  the  suit 
and  filing  the  bond,  and  that  witness  considered  himself  in- 
demnified for  all  loss  he  might  sustain  in  the  case. 

Notwithstanding  the  witness  considered  himself  uninter- 
ested in  the  suit,  we  think  the  court  below  was  right  in 
coming  to  the  conclusion,  from  the  facts  stated  by  witness, 
that  he  was  in  fact  interested  in  the  event  of  the  suit  in  such 
a  manner  as  rendered  him  incompetent  to  testify  while  that 
interest  continued  to  exist.  We  look  upon  Merritt,  St. 
Varain,  and  Quinne,  as  all  sureties  for  Ward,  and  as  having 
by  the  replevin  bond  bound  themselves  that  Ward  should 
prosecute  his  suit  of  replevin  with  effect  and  without  delay, 
and  on  his  failure  to  do  so,  that  he,  Ward,  would  pay  the 
assessed  value  of  the  propert}-,  double  damages,  and  costs 
to  the  defendant  Broadwell.  That  Merritt  had,  as  the  secu- 
rity of  Ward  in  the  replevin  bond,  such  a  direct,  immediate, 
and  subsisting  pecuniary  interest  in  the  event  of  the  suit 
then  pending,  as  would  exclude  him  as  a  witness,  is  too 
clear  to  need  authority  or  argument  to  unfold  it.  Many  au- 
thorities have  been  referred  to  in  the  argument  of  this  case 
by  the  appellant's  counsel  touching  the  disqualification  of 
a  witness,  upon  the  ground  of  interest  in  the  event  of  u 
suit,  and  of  the  duty  of  courts  to  permit  said  interest  to  be 
released. 

We  do  not  consider  it  worth  while  to  consider  that  fea- 
ture of  the  case,  for  the  reason  that  the  record  does  not  dis- 
close that  any  person  either  executed,  or  offered  to  execute, 
a  release  to  Merritt  of  his  interest  in  the  suit.  The  bill  of 
exceptions  in  this  case  further  states  that  the  plaintiff  of- 
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fered  to  substitute  another  person  on  the  bond  in  place  of 
said  Mei'ritt,  but  the  court  refused  to  permit  the  substitu- 
tion of  another  person  in  the  place  of  said  Merritt.  It  is 
argued  by  the  counsel  of  the  appellee  that  the  question  of 
substitution  was  one  addressed  to  the  discretion  of  the 
court  below,  and  is  not  receivable  in  this  court.  We  think 
differently.  The  discretion  of  a  court  must  always  be  ex- 
ercised in  conformity  with  law,  and  the  usages  of  courts, 
and  if  not  so  exercised,  is  susceptible  of  being  reviewed  in 
a  superior  tribunal  upon  the  question  of  such  substitution 
of  a  new  surety  in  lieu  of  the  one  offered  as  a  witness,  we 
are  not  without  the  light  of  adjudicated  cases  to  guide  us. 
Phillips  on  Evidence,  vol.  1,  p.  89,  sa}*s:  "A  surety  on  a 
replevin  bond  is  interested  in  procuring  a  verdict  for  the 
plaintiff,  in  the  same  manner  as  bail  are  interested  in  pro- 
curing a  verdict  for  the  defendant,  and  is  therefore  incom- 
petent; but  if  his  testimony  be  required,  the  courts  will 
permit  the  substitution  of  a  new  surety  in  lieu  of  the  wit- 
ness, in  order  that  the  latter  may  be  rendered  competent." 
The  same  principle  was  decided  in  the  case  of  Bailey  v. 
Bailey,  1  Bing.  92;  also,  S.  C.,  7  Moore,  439. 

We  can  not  perceive  how  any  injury  would  result  to  the 
defendant  in  the  court  below  by  permitting  the  substitution 
to  be  made.  We  can  perceive  how  the  plaintiff  in  the  court 
below  might  lose  a  just  and  meritorious  cause  upon  the 
refusal  of  the  court  to  permit  the  substitution  of  a  new 
surety  in  lieu  of  the  witness  offered.  In  the  refusal  of  the 
court  below  to  permit  the  plaintiff  to  strike  out  the  name  of 
Merritt  and  substitute  a  new  surety  in  his  place,  we  think 
the  court  erred,  and  the  judgment  must  be  reversed. 

DEAVENPORT,  C.  J.,  dissenting. 

This  is  an  action  of  replevin  instituted  by  the  appellant 
against  the  appellee  in  the  court  below  under  the  laws 
of  this  territory:  'Vide  Laws  of  New  Mexico,  114.  The 
affidavit,  as  well  as  the  bond  required  by  the  provisions  of 
the  statute,  were  both  made  by  George  Merritt.  Upon  the 
trial  of  this  case  below,  said  Merritt  was  tendered  by  the 
plaintiff  as  a  witness,  and  objections  were  made  as  to  his 


94  WARD  v.  BROA.DWELL.  [Sup.  Ct. 

Opinion  of  I V :i vcn port.  C.  J.,  dissenting. 

competency,  on  the  ground  of  his  signature  to  said  bond. 
These  objections  were  sustained  by  the  court.  The  plaint- 
iff proffered  then  to  relieve  said  Merritt  from  his  incompe- 
tency  by  substituting  another  person  in  his  stead,  and  re- 
leasing him  from  said  bond.  To  this  release  and  sub- 
stitution objection  was  also  taken,  and  the  court  below 
sustained  the  same.  The  plaintiff  thereupon  suffered  a 
nonsuit,  whereupon  the  defendant  obtained  a  judgment 
against  the  plaintiff  and  obligors  to  said  bond  for  the  value 
of  said  property  taken,  and  double  damages  for  the  use  of 
the  same.  Afterwards  the  plaintiffs  entered  a  motion  to 
set  aside  the  nonsuit,  which  motion  being  overruled,  excep- 
tions were  taken,  and  the  case  brought  to  this  court  for  re- 
view. 

It  is  insisted  in  argument,  that  this  being  a  case'  of 
voluntary  nonsuit,  no  appeal  will  lie.  I  do  not  conceive  it 
to  be  a  case  of  voluntary  nonsuit;  but  rather,  one  where 
the  plaintiff,  on  account  of  his  witness  being  ruled  to  be 
incompetent,  was  constrained  to  such  a  course,  considering 
it  then  as  being  one  of  rightful  appeal.  I  shall  proceed  to 
notice  only  such  grounds  of  error  as  those  upon  which  I 
differ  with  the  opinion  delivered.  Courts  should  ever  be 
guarded,  while  expounding  the  laws  of  one  country,  and  in 
too  readily  adopting  the  decisions  made  in  others  upon  a 
like  subject,  against  that  species  of  adjudication  which  may 
impose  those  foreign  laws  upon  the  people  without  their 
legislative  sanction,  and  especially  in  the  United  States. 
where  each  state  has  its  separate  laws,  differing  one  from 
the  other  so  much  in  detail,  although  they  may  pertain  to 
the  same  subject-matter  of  legislation. 

To  exemplify  this,  I  wrill  only  instance  that  it  is  a  uni- 
versal rule  of  construction,  that  all  remedies  created  by 
statute  in  contravention  of  the  common  law  remedies  are  to 
be  construed  strictly.  But  in  some  of  the  states  statutory 
remedies  are  created,  and  by  the  laws  of  those  very  states 
it  is  expressly  enacted  that  they  shall  be  construed  liberally. 
In  those  states  where  these  remedial  statutes  exist,  then, 
these  statutory  remedies  are  construed  with  reference  to 
them.  But  when  such  remedial  statutes  do  not  exist,  then  the 
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common  law  rule  of  strict  construction  prevails,  and  proba- 
bly in  almost  every  decision  where  there  is  a  departure  from 
the  common  law  rule,  it  will  be  found  that  such  departure 
is  founded  on  some  particular  enactment  which  authorizes 
it.  Is  there  any  statute  in  this  territory  which  authorizes 
the  court  to  depart  from  the  common  law  rule  of  construing 
all  statutory  remedies  in  contravention  of  common  law  reme- 
dies strictly?  I  know  of  none.  Then,  testing  this  case  by 
this  rule,  I  shall  proceed  to  point  the  difference  which  ex- 
ists between  the  majority  of  the  court  and  myself  in  refer- 
ence to  the  power  of  the  court  to  release  said  Merritt  from 
his  bond  in  this  case,  and  substitute  another  person  in  his 
stead,  in  order  to  render  him  a  competent  witness.  The 
fourth  section  of  the  replevin  act  is  as  follows:  "The 
plaintiff,  or  some  responsible  person,  shall,  before  the  exe- 
cution, enter  into  bond  with  sufficient  securities,  to  the  offi- 
cer to  whom  the  writ  is  directed,  in  double  the  value  of  the 
property,  conditioned  for  the  prosecution  of  the  suit  with 
effect,  and  without  delay;  make  return  of  the  property,  if 
return  is  adjudged;  keep  harmless  the  officer,  and  pay  all 
costs  that  may  accrue." 

Now  this  section  clearly  points  out  and  makes  it  a  prece- 
dent step  in  this  statutory  form  of  action,  that  before  the 
writ  shall  be  served,  or,  in  other  words,  before  the  defend- 
ant's possession  to  the  property  can  be  disturbed,  the 
plaintiff,  or  some  responsible  person,  shall  enter  into  bond, 
etc.:  Tide  Laws  of  Territory,  413.  Either  the  plaintiff  or 
some  responsible  person  may  enter  into  such  bond  with 
sufficient  securities.  He  did  so.  Now  the  question  arises, 
what  relation  does  Merritt,  as  such  responsible  person, 
bear  toward  the  plaintiff  and  his  own  securities  for  the  pur- 
pose of  this  suit?  I  hold  that  both  Merritt  and  his  securi- 
ties are  the  securities  of  the  plaintiff,  and  upon  the  plaint- 
iff's failure  to  prosecute  his  suit,  that  judgment  may  be 
rendered  against  plaintiff  and  all  the  parties  on  the  replevin 
bond:  Tide  seventh  section  of  replevin  act,  Laws  of  1Le  Ter- 
ritory, 413.  But  as  between  Merritt,  as  the  responsible  per- 
son in  such  bond,  does  he  not  stand  in  reference  to  hJs 
securities  as  principal?  As  between  him  and  them,  does 
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he  not  stand  as  their  principal,  and  they  as  his  securities? 
By  reference  to  the  attachment  act  of  the  territory,  Laws  of 
Territory,  p.  39,  sec.  4,  it  will  be  seen  that  the  bond  there 
required  may  be  entered  into  by  the  plaintiff,  or  some  re- 
sponsible person  as  principal,  with  two  or  more  securities, 
etc.  I  refer  to  this  clause  in  the  attachment  law,  to  show 
that  there  the  responsible  person  is  expressly  termed  prin- 
cipal, and  that  the  mere  omission  of  tno  word  in  the  re- 
plevin act  does  not  make  the  responsible  person  in  a 
replevin  bond  less  a  principal  on  that  account.  What  is 
meant  by  the  term  responsible  person,  and  why  is  this  term 
used  in  the  law?  It  is  evident  that  these  actions,  being 
extraordinary,  created  by  statute  in  contravention  of  the 
common  law  remedies,  and  when  the  property  of  the  de- 
fendant is  seized,  that  the  law  intended  that  when  any 
person  resorted  to  them,  the  defendants  should  have  some 
responsible  person  bound  for  all  the  damages  he  might  suf- 
fer from  the  wrongfully  suing  out  of  such  writs.  The  mere 
circumstance  of  the  bond  being  payable  to  the  officer 
amounts  to  nothing  as  a  conclusion  against  its  being  for  the 
benefit  and  protection  of  the  defendant,  as  the  tenth  sec- 
tion of  said  act  shows  that  defendant  may  sue  upon  it :  Vide 
Laws  of  Territory,  414.  The  responsible  person  I  then 
deem  is  the  principal  in  the  bond,  and  those  who  signed  it 
with  him,  are,  quoad  said  bond,  his  sureties,  being  his  se- 
curities. Now,  if  another  person  is  substituted  in  place  of 
such  responsible  person,  are  not  his  securities  released,  and 
does  not  the  bond  wholly  fail?  Such  seems,  to  my  mind, 
the  inevitable  result,  as  the  statute  requires  such  respon- 
sible person  shall  enter  into  bond  with  sureties.  These 
securities  can,  if  that  responsible  person  is  released  and 
another  substituted,  avail  themselves  of  the  plea  that  they 
never  bound  themselves  for  securities  of  such  substituted 
persons.  If  this  be  so,  I  can  not  perceive  how  it  can  be 
considered  error  for  the  court  below  to  refuse  such  release 
and  substitution.  If  such  substitution  would  amount  to  a 
release  of  the  securities,  would  not  that  annul  the  bond? 

Whether  the  plaintiff  would  have  the  right  to  substitute 
an  entirely  new  bond,  is  a  very  different  question,  which  is 
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not  raised  by  the  record  before  us;  and  I  think  the  safer 
course  for  appellate  courts  is  to  confine  themselves  to  the 
decisions  of  only  such  questions  as  arise  upon  the  record. 
I  think  I  have  demonstrated  in  this  case  that  George  Mer- 
ritt,  quoad  the  bond,  can  only  be  regarded  as  a  principal, 
and  that  his  release,  arid  the  substitution  of  another  person 
in  his  stead,  would  discharge  the  securities  to  said  bond. 
If  such  be  the  fact,  I  can  not  perceive  how  the  doctrine  of 
the  power  of  the  courts  to  release  securities  in  certain  cases, 
to  render  them  capable  of  testifying,  can  be  made  appli- 
cable to  a  principal  on  a  bond. 


DAVID  WALDO,    JACOB  HALL,    AND   WILLIAM   Mc- 
COY  v.  HUGH  M.  BECKWITH. 

AFFIDAVIT  AND  BOND  FOR  ATTACHMENT,  FILING  OF.— The  affidavit  for  an  at- 
tachment, together  with  the  bond,  with  the  clerk's  approval  indorsed 
thereon,  must  be  filed  before  issuing  an  attachment,  or  the  writ  will  be 
void. 

NUNC  PRO  TUNG  FILING  OF  PAPERS.— The  nunc  pro  tune  filing  of  papers,  and 
the  nunc  pro  tune  performance  of  other  acts  provided  for  by  statute, 
must  be  done  by  the  order  and  direction  of  the  court,  and  its  record 
must  contain  the  order. 

BILL  OF  EXCEPTIONS  MUST  CONTAIN,  WHAT.— A  party  bringing  to  this  court 
a  bill  of  exceptions,  must  so  embody  his  facts  and  points  that  the  court 
may  clearly  know  what  it  is  called  upon  to  decide. 

FACTS  FOR  BASIS  OF  NUNC  PRO  TUNG  ORDER,  How  OBTAINED.— The  facts  upon 
which  to  base  an  order  for  an  act  to  be  done  nunc  pro  tune  should  be  as- 
certained from  the  records  of  the  court  and  from  its  immediate  officers, 
and  not  from  evidence  aliunde,  as  by  the  testimony  of  a  former  clerk. 
Contra,  Watts,  J. 

PLEA  IN  ABATEMENT  OF  ACTION  PENDING  IN  ANOTHER  COURT.— A  plea  in 
abatement,  that  a  suit  for  the  same  cause  is  pending  in  the  courts  of 
another  state,  must  show  that  the  same  party  is  plaintiff  in  both  suits; 
and  if  it  appear  that  the  present  defendant  is  plaintiff  in  the  other  suit, 
the  plea  will  be  disallowed.  Great  strictness  as  to  such  a  plea  is  re- 
quired. 

DEGREE  OP  CARE  REQUIRED  OF  ONE  KEEPING  CATTLE  FOR  HIRE. — Where 
a  party  sues  for  services  and  supplies  furnished  in  herding  and  feeding  a 
band  of  work  oxen,  and  it  appears  that  nearly  all  the  cattle  died  while 
In  his  charge,  he  is  not  bound  to  show  that  he  exercised  extraordinary 
care,  but  only  that  he  took  such  care  as  a  prudent  man  mindful  of  his 
own  interests  would  take  of  his  own  property. 
VOL.  1—7 
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OLD  SPANISH  LAW  OF  PASTURES.—  The  old  Spanish  law  of  pastures  does  not 
apply  to  one  who  undertakes  for  pay  to  keep  a  band  of  working  oxen 
during  the  winter. 

VERDICT  AGAINST  EVIDENCE.— The  court  will  not  disturb  a  verdict  merely 
because  it  Is  against  the  preponderance  of  evidence;  but  it  Is  otherwise 
where  there  is  no  evidence  on  a  point  essential  to  the  support  of  the 
verdict. 

PIUJOF  OF  JOINT  LIABILITY  UNDER  ALLEGATION  OF  PARTNERSHIP.— In  an  ac- 
tion against  a  number  of  persons,  alleged  to  be  partners  under  a  particu- 
lar flrm  name,  to  recover  for  the  feeding  of  certain  cattle  alleged  to  be- 
long to  them,  it  is  sufficient,  it  seems,  to  show  a  joint  interest  and  joint 
liability  without  proving  that  the  cattle  belonged  to  them  as  a  firm. 

RuaoK  AS  EVIDENCE  OF  PARTNERSHIP.— A  mere  rumor  of  the  existence  of  a 
partnership  under  a  particular  firm  name,  not  showing  who  compose  it, 
is  not  evidence  of  its  existence  in  an  action  against  it 

VOI.CNTARY  APPEARANCE  or  A  DEFENDANT.— The  voluntary  appearance  of 
the  defendant  in  a  suit  is  a  waiver  of  prpcess  or  notice,  and  cures  all 
irregularities  therein;  and  the  same  rule  obtains  where  an  attempt  is 
made  to  gain  jurisdiction  of  a  non-resident  by  attachment. 

DEFECTS  IN  WRIT  NOT  NOTICED  ON  MOTION  TO  DISMISS.— A  motion  to  dis- 
miss a  cause  reaches  only  substantial  defects  in  the  petition,  and  defects 
la  the  writ  can  not  be  noticed  thereon.  Per  Watts,  J. 

FILING,  WHAT  is.— The  filing  of  a  paper  is  its  actual  delivery  to  the  clerk, 
and  the  keeping  of  it  by  him  among  the  papers  in  the  case,  and  is  not 
tb«  indorsement  of  it  by  the  clerk.  Per  Watts,  J. 

BILL  OF  EXCEPTIONS,  EVIDENCE  NOT  CONTAINED  IN.— Depositions  not  made 
a  part  of  the  bill  of  exceptions  can  not  be  considered  on  appeal  Per 
Watts,  J. 

APPEAL  from  the  First  Judicial  District  Court  for  Santa 
Fe  county.  The  case  is  stated  in  the  opinions  of  Benedict 
and  Watts,  JJ. 

Theodore  D.  Wheaton,  for  the  appellants. 
Ashurst  and  Smith,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  was  a  suit  against  the  appellants  as  non-residents. 
On  the  thirtieth  day  of  August,  1851,  Beckwith  filed  his 
petition  in  the  clerk's  office  of  the  district  court,  for  the 
county  of  Santa  Fe.  On  the  same  day  an  attachment  was 
issued  by  the  clerk,  to  John  Jones,  marshal,  which  was  re- 
turned by  him,  ''levied  on  eight  mules,  one  wagon,  three 
Colt's  revolver  pistols,  one  ditto  rifle,  one  horse  pistol, 
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four  guns,  two  saddles  and  bridles,  six  sets  of  mule  harness, 
and  one  Allen's  revolver  pistol." 

The  cause  was  continued  from  term  to  term  until  the 
June  term  of  1853.  At  this  term  it  appears  that  publica- 
tion to  the  defendants  of  notice  that  this  action  was  pend- 
ing against  them  had  been  duly  made.  The  record  shows 
that  at  this  term  the  defendants  moved  the  court  to  dismiss 
the  case  for  the  following  reasons,  viz: 

1.  There  is  no  writ. 

2.  There  is  no  sufficient  writ. 

3.  There  is  no  attachment  bond  filed  or  indorsed  as  re- 
quired by  law. 

4.  There  is  no  sufficient  bond. 

5.  There  is  no  affidavit  filed  on  which  to  base  said  suits, 
which  motion  wras  by  the  court  overruled.    Afterwards,  on 
the  same  day,  the  plaintiff  filed  an  affidavit  and  bond,  eacli 
bearing  date  the  twenty-ninth  day  of  August,  1851.     On 
the  bond  was  the  following  indorsement:     "The  penalties 
and  securities  in  the  above  bond  are  approved  this  twenty- 
second  day  of  June,  1853,  as  of  August  twenty-ninth,  A.  D. 
1851.  E.  H.  TOMPKINS.  Clerk." 

The  defendants  filed  a  plea  in  abatement  of  the  cause, 
averring  that  before  the  commencement  of  this  suit,  to  wit, 
on  the  twentieth  day  of  June,  1851,  a  suit  was  commenced 
and  pending  in  the  circuit  court  for  the  county  of  Jackson, 
in  the  sixth  judicial  circuit,  in  the  state  of  Missouri  (said 
circuit  court  having  full  power  and  jurisdiction  to  try  and 
determine  the  same),  in  which  the  same  identical  cause  of 
action  in  plaintiff's  declaration  mentioned  is  in  dispute  and 
pending  between  the  same  parties  to  this  suit,  as  by  the 
records  and  proceedings  of  said  circuit  court  will  fully  ap- 
pear. 

To  this  plea  the  plaintiff  demurred,  and  the  court  sus- 
tained the  demurrer.  The  defendants  then  filed  their  an- 
swer to  the  plaintiff's  petition  in  the  form  of  general  issue 
in  assumpsit.  The  issue  being  formed,  a  jury  was  called 
and  the  parties  went  to  trial,  and  the  jury  found  a  verdict 
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for  the  plaintiff  in  the  sum  of  three  hundred  and  thirty 
dollars. 

The  defendants  then  moved  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  also  in  arrest  of  judgment,  both 
of  which  motions  were  overruled,  and  the  court  rendered 
judgment  for  the  plaintiff  for  the  amount  of  the  verdict  and 
his  costs,  and  that  the  property  levied  on  under  the  attach- 
ment be  sold  to  satisfy  the  same.  The  defendants  then 
filed  their  exceptions  to  the  opinions  of  the  court,  and 
prayed  and  took  their  appeal  to  this  court.  The  following 
are  the  errors  assigned: 

1.  The  court  erred  in  overruling  the  motion  to  dismiss. 

2.  The  court  erred  in  admitting  the  testimony  of  Caleb 
Sherman,  and  the  approval  of  the  attachment  bond  and 
filing  of  the  original  papers  in  the  suit. 

3.  The  court  erred  in  allowing  the  bond  and  affidavit  of 
the  plaintiff  below,   together   with  the   writ,   to   be   filed 
mine  pro  tune. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the  plea 
in  abatement. 

5.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

6.  The  court  erred  in  overruling  the  motion  in  arrest  of 
the  judgment. 

The  three  first  errors  assigned  will  be  considered  in  the 
same  connection.  The  law  which  authorizes  and  prescribes 
proceedings  by  attachment  against  the  property  of  a  debtor 
in  the  district  courts  of  this  territory  is  contained  among 
the  general  provisions  of  Kearny's  code,  which  have  been 
re-enacted  by  the  legislature  held  in  pursuance  of  the  or- 
ganic act  of  September,  1850. 

The  second  section  of  that  portion  of  the  code,  under  the 
head  of  attachments,  provides  that  a  creditor,  wishing  to 
sue  his  debtor  by  attachment,  may  place  in  the  clerk's  office 
of  the  circuit  (district)  court  of  any  county  of  this  territory 
a  petition,  or  other  lawful  statement  of  his  cause  of  action, 
and  shall  also  file  an  affidavit  and  bond;  and  thereupon  such 
creditor  may  sue  out  an  original  attachment  against  the 


Jan.  1854]  WALDO  v.  BECKWITH.  101 


Opinion  of  the  Court — Benedict,  J. 


lands,  tenements,  goods,  moneys,  effects,  and  credits  of  the 
debtor  in  whosesoever  hands  they  may  be. 

The  lifth  section  is  as  follows:  "The  clerk  shall  judge  of 
the  sufficiency  of  the  penalty  and  security  in  the  bond.  If 
they  be  approved,  he  shall  indorse  his  approval  thereon,  and 
the  same,  together  with  the  affidavit  and  petition  and  other 
lawful  statement  of  the  cause  of  action,  shall  be  filed  before 
an  attachment  shall  be  issued." 

We  need  no  precedents  to  enlighten  the  court  as  to  the 
meaning  of  these  sections.  TheAr  are  clear  and  positive 
that  an  affidavit  and  bond  shall  be  made,  that  the  cierk 
shall  approve  the  bond,  that  he  shall  indorse  his  approval 
thereon,  and  that  these  and  the  petition,  or  other  lawful 
statement  of  the  cause  of  action,  shall  be  filed  before  an 
attachment  shall  be  issued.  Where  these  requirements  com- 
plied with?  If  so,  the  record  must  show  the  facts,  for 
beyond  this  the  court  will  not  look  for  evidence  in  the  pro- 
ceedings of  the  cause  below.  It  shows  the  petition  to  have 
been  duly  filed  August  30,  1851,  stating  the  cause  of  action 
to  be  that  the  defendants  were  indebted  to  the  plaintiff  in 
Ihe  sum  of  seven  hundred  dollars,  on  account  of  forage, 
hay,  corn,  and  fodder,  and  provender  furnished  the  cattle 
of  the  defendants,  etc.  Nearly  two  years  after  this,  at  the 
June  term,  1853,  as  shown  by  the  record,  the  bond  and  affi- 
davit were  filed,  and  the  approval  of  the  bond  then  made  and 
indorsed.  It  is  contended  that  the  court  caused  the  approval 
and  filing  to  be  done  at  the  June  term,  mine  pro  tune,  in 
pursuance  of  the  provisions  of  section  34  of  an  "Act  regu- 
lating practice  in  the  district  and  supreme  courts  of  the 
territory  of  New  Mexico,  approved  July  2,  1851,"  and  which 
reads  as  follows: 

"It  shall  be  the  duty  of  the  clerk,  when  any  paper  is 
filed  in  his  office,  to  enter  immediately  on  the  back  thereof 
his  certificate  of  the  day  on  which  it  was  filed  in  the  words: 
'Filed  in  my  office  this—  -  day  of  -  — ,  18 — ,'  and  sign  his 
name  as  clerk  to  the  same.  But  in  case  he  should  at  any 
time  neglect  so  to  do,  it  may,  at  the  discretion  of  the  court, 
guided  by  the  justice  of  the  case,  be  entered  nunc  pro  tune. 
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Ill  like  manner  shall  all  other  matters  be  performed  nunc  pro 
tune  when  the  ends  of  justice  shall  require  it." 

It  will  not,  we  think,  be  urged  that  the  acts  contemplated 
in  this  section  are  acts  which  may  simply  be  "allowed" 
and  "permitted"  to  be  done  by  the  clerk  or  other  officers 
of  the  court,  but  acts  to  be  done  by  the  order  and  direction 
of  the  court  itself,  and  when  done,  the  record  must  show 
and  contain  such  order.  Does  this  record  in  this  cause 
show  any  such  order?  If  so,  it  is  found  in  one  of  the  bills 
of  exceptions  signed  by  the  judge,  though  not  sealed. 
These  are  the  words:  ''Plaintiff  was  permitted  to  introduce 
the  testimony  of  Caleb  Sherman,  formerly  clerk  of  this 
court,  for  the  purpose  of  showing  the  time  of  the  filing  of 
the  papers  and  approval  of  the  bond  in  this  cause,  and  also 
the  fact  of  said  filing  and  approval  to  be  marked  and  in- 
dorsed upon  said  papers  and  bond  nunc  pro  tune"  The 
party  who  excepts  to  the  acts,  opinions,  or  ruling  of  the 
court  below,  and  presents  his  exceptions  to  this  court  for 
review  in  a  bill,  must  so  embody  his  facts  and  points  that 
this  court  can  clearly  know  what  it  is  called  upon  to  adjudi- 
cate. The  bill  above  referred  to  speaks  of  a  time  of  filing 
of  the  papers  and  approval  of  the  bond,  and  the  filing  and 
approval  to  be  marked  and  indorsed  upon  said  papers  and 
bond  nunc  pro  tune.  What  these  papers  were  is  not  speci- 
fied, and  the  court  will  not  attempt  to  specify  by  inference, 
against  the  plain  and  unqualified  showing  of  the  record,  as 
neither  the  bill  of  exceptions  nor  the  record  fixes  upon  any 
other  time  at  which  the  bond  and  affidavit  wrere  filed,  other 
than  the  June  term,  1833.  If  the  bond  and  affidavit,  before 
the  attachment  issued,  were  delivered  to  the  clerk,  and  by 
him  received,  to  be  kept  on  file,  such  facts  are  not  dis- 
closed by  the  record.  From  this  it  follows  that  the  issuing 
of  the  writ  of  attachment  was  without  authority,  and 
that  all  of  the  proceedings  under  it  were  null  and  void. 
It  appears  that  the  plaintiff  was  permitted  to  introduce 
Caleb  Sherman,  a  former  clerk,  to  prove  by  him  the  time 
of  the  actual  filing  of  the  papers  and  approval  of  the  bond, 
to  which  the  defendants  excepted. 

In  the  thirty-fourth  section  of  the  act  herein  cited,  we  do 
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not  suppose  that  the  legislature  intended  to  confer  upon 
the  courts  an  unlimited  power  to  exert  their  discretion 
nunc  pro  tune.  The  rule  is  universal,  that  no  act  shall  be 
done  nunc  pro  tune — as  now  for  then — which  shall  work  in- 
justice to  a  party  in  court.  If  the  practice  is  allowed  of 
permitting  a  party  to  introduce  witnesses  to  show  that  an 
act  by  the  court  should  be  done  mine  pro  time,  it  must  also 
permit  the  adverse  party  to  introduce  counter-witnesses, 
and  herein  must  result  all  the  rules  applicable  to  testing 
the  credibility  of  oral  testimony,  such  as  impeachment, 
etc.  In  such  a  conflict  we  are  of  the  opinion  there  would  be 
great  danger  of  violating  the  rule  above  stated,  and  that 
the  ends  of  justice,  instead  of  being  promoted,  might  be 
thwarted.  In  prescribing  to  the  courts  below  a  rule  of 
practice  by  which  to  obtain  the  facts  upon  which  to  exer- 
cise their  discretion  in  pursuance  of  section  34,  we  think 
they  should  be  confined  to  their  own  records  and  to  the 
officers  in  immediate  connection  with  the  courts.  In  the 
present  case  the  plaintiff  appeared  from  term  to  term  in  his 
case  for  nearly  two  years,  and  if  the  old  clerk  had  neglected 
to  perform  the  official  acts  absolutely  required  by  statute, 
the  plaintiff  had  abundant  opportunities  to  have  learned  the 
facts  and  applied  in  time  for  the  correction,  and  had  the 
correction  clearly  made  a  part  of  the  record  in  his  case. 

We  come  now  to  the  fourth  error  assigned.  We  see  no 
error  in  the  court  for  having  sustained  the  demurrer  to  the 
plea  in  abatement.  Much  strictness  is  demanded  by  courts 
in  pleas  of  this  sort.  The  plea  in  this  case  was  loosely 
drawn,  and  failed  to  aver  that  the  plaintiff  in  this  cause  was 
the  plaintiff  also  in  the  suit  pleaded.  Besides  this,  by  ref- 
erence to  the  record  to  which  the  plea  referred,  we  find 
that  the  suit  in  Missouri  was  by  the  defendants  in  this  cause 
against  Beckwith.  We  do  not  see  that  he  should  be  denied 
his  right  to  bring  a  cross  action  against  Waldo,  Hall,  and 
McCoy  if  he  should  choose  to  do  so. 

In  the  exceptions  to  the  opinion  of  the  court  overruling 
the  motion  for  a  new  trial,  it  seems  the  defendants  based 
their  motion  upon  these  grounds,  to  wit:  1.  The  jury 
found  against  the  law  and  the  evidence.  2.  The  court  gave 
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wrong  instructions  to  the  jury.     3.  The  court  refused  in- 
structions which  should  have  been  given. 

Plaintiff  introduced  witnesses  on  the  trial,  who  testified 
to  his  keeping,  during  the  winter  of  1850  and  1851,  between 
forty  and  fifty  head  of  oxen.  The  testimony  disclosed  no 
person  except  defendant  Hall,  as  having  exercised  the  con- 
trol over  the  cattle,  in  hiring  Beckwith  to  winter  them. 
One  witness,  Cummings,  stated  that  he  was  informed  by 
Hall,  one  of  the  defendants,  that  he  hired  Beckwith  to  win- 
ter his  cattle;  that  a  few  days  afterwards  he  called  at  plaint- 
iff's ranch,  as  he  had  cattle  of  his  own  feeding  there;  that  he 
saw  the  cattle  coming  from  water,  and  that  Beckwith  re- 
mained in  the  house  while  he  went  out  and  saw  said  cattle 
fed,  by  the  servants  of  Mr.  Beckwith,  with  corn  and  fodder ; 
that  the  winter  was  very  hard  and  cold,  and  many  of  the 
cattle  died;  that  same  came  to  his  house,  about  twelve 
miles  from  Beckwith's;  he  fed  them  with  meal  but  they 
died;  that  he  lost  one  or  two  of  his  cattle  that  year;  that 
the  cattle  were  in  a  very  poor  condition;  that  fodder  and 
corn  were  very  high  that  year;  that  he  believed  it  was 
worth  some  ten  or  fifteen  dollars  a  month  to  feed  those  cat- 
tle that  year;  that  the  government  was  wintering  cattle  near 
plaintiff's,  and  offering  very  high  prices  for  corn  and  fod- 
der; and  at  the  time  he  saw  said  cattle  fed,  they  were  fed 
with  the  best  sort  of  corn  and  fodder,  cut  up  together  and 
excellently  cured;  that  of  the  two  cattle  kept  for  him  (the 
witness)  in  the  spring  of  the  year,  one  was  fat  enough  for 
beef,  and  the  other  in  good  order. 

Charles  Hughes,  another  witness,  among  other  things,  tes- 
tified that  in  the  winter  of  1850  and  1851,  he  was  living  on 
Beckwith's  ranch  as  a  hand;  that  forty-four  oxen  were  de- 
livered to  Beckwith  by  a  person  who  then  stated  that  they 
were  sent  there  by  defendant  Hall;  that  they  wTere  delivered 
in  December  of  that  year;  that  he  fed  them  well  wTith  corn 
and  fodder  during  the  winter,  at  morning  and  night;  that 
they  were  in  very  bad  condition  when  they  arrived 
there,  and  that  they  'all  died  by  the  month  of  May  except 
three;  that  they  died  on  an  aver.ige  of  about  three  a  week; 
that  it  was  worth  about  ten  or  eleven  dollars  a,  head  to  take 


Jan.  1854.]  WALDO  v.  BECKWITH.  105 

Opinion  of  the  Court — Benedict,  J. 

care  of  them  during  the  whole  time  they  were  there;  that 
the  winter  was  very  hard,  and  there  was  much  snow  on  the 
ground.  In  cross-examination  he  stated  that  in  the  month 
of  February  there  were  but  twenty-five  of  said  cattle,  the 
rest  having  died;  in  the  month  of  March  there  were  only 
ten,  and  in  the  month  of  April  but  three;  that  Beckwith 
himself  had  fourteen  cattle  wintered  that  year  on  his  ranch, 
and  some  one  or  two  of  them  died. 

Preston  Beck  testified  that  he  knew  by  rumor  of  the  firm 
of  Waldo,  Hall  &  Co.,  but  no  further.  This  testimony  of 
Beck's  was  all  that  was  given  to  the  jury  to  prove  the  part- 
nership of  the  defendants,  the  joint  ownership  or  possession 
of  the  cattle,  or  any  joint  liability,  for  the  keeping  of  the 
same",  or  of  whom  the  firm  of  Waldo,  Hall  &  Co.  was  con- 
stituted. There  was  some  other  testimony,  but  enough  is 
here  copied  to  enable  us  to  see  the  bearing  and  correctness 
or  erroneousness  of  the  instructions  of  the  court  to  the 
jury,  and  of  the  overruling  of  the  motion  for  a  new  trial. 
The  petition  avers  the  joint  indebtedness  of  the  defendants, 
and  describes  them  as  trading  under  the  name  and  style  of 
Waldo,  Hall  &  Co. 

The  court  instructed  the  jury: 

1.  That  unless  the  plaintiff  proved  the  cattle  in  question 
were  the  cattle  of  David  Waldo,  Jacob  Hall,  and  William 
McCoy,  trading  under  the  name,  firm,  and  style  of  Waldo, 
Hall  &  Co.,  they  must  find  for  the  defendants. 

2.  The  plaintiff  in  this  suit  was  bound  to  take  as  much 
care  of  the  cattle  as  a  prudent  man,  mindful  of  his  own 
interests,  would  take  of  his  own.     If  such  care  was  not 
taken,  and  they  died  through  his  neglect,  he  would  not  be 
entitled  to  pay. 

The  court  refused  to  give  the  following  instructions,  to 
wit:  That  in  order  to  recover  in  this  action,  the  plaintiff 
must  show  extraordinary  care  and  diligence  in  feeding  and 
herding  of  said  cattle,  and  if  this  proof  has  not  been  made, 
they  must  find  for  the  defendants.  We  think  the  court  very 
properly  refused  this  instruction,  and  that  the  old  Spanish 
law  concerning  pastures,  as  contended  by  counsel,  does  not 
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apply  to  him  who  during  the  winter  undertakes  to  keep  for 
pay  a  body  of  working  oxen. 

All  are  of  opinion  that  the  second  instruction  given  was 
substantially  correct.  The  evidence  disclosed  touching  the 
principle  embraced  in  this  instruction  is  by  no  means  of  a 
very  satisfactory  character.  Of  not  less  than  forty-four  head 
of  oxen  which  went  into  the  care  and  keeping  of  the  plaintiff 
in  December,  1850,  only  three  were  living  by  the  following 
May.  Some  of  these  cattle  strayed  away  the  distance  of 
twelve  miles  to  Mr.  Cummings';  he  fed  them  with  meal, 
and  they  died.  Xo  witness  shows  that  Beckwith  mani- 
fested any  concern  at  the  absence  of  the  cattle,  or  made 
any  efforts  to  restore  them  back  to  his  ranch.  Of  the  four- 
teen head  of  cattle  belonging  to  himself,  one  or  two  died 
during  the  winter.  The  government  at  that  time  was  herd- 
ing cattle  near  plaintiff's  ranch, and  offering  very  high  prices 
for  corn  and  fodder.  The  cause  of  the  loss  of  so  many  of 
Hall's  or  defendants'  cattle  is  not  sufficiently  accounted  for 
to  relieve  the  plaintiff  from  the  strong  probabilities  that  he 
was  guilty  of  gross  neglect  in  the  keeping,  feeding,  and 
securing  of  those  cattle.  But  this  is  a  matter  upon  which 
a  jury  has  passed  and  rendered  their  verdict,  and  this  court 
will  not  disturb  the  verdict  of  the  jury  upon  the  ground  of 
a  preponderance  of  the  evidence  being  against  their  finding. 
We  do  not  think  that  the  first  instruction  was  wholly  cor- 
rect. The  jury  was  told  that  unless  the  plaintiff  proved 
that  the  cattle  in  question  were  the  cattle  of  the  three  de- 
fendants, trading  under  a  certain  name,  firm,  and  style,  they 
must  find  for  the  defendants.  The  first  part  of  this  instruc- 
tion was  equivalent  to  telling  the  jury  that  they  must  find 
the  actual  property  and  ownership  of  the  cattle  in  the  de- 
fendants. Any  degree  of  interest  by  which  they  could  have 
been  found  by  the  evidence  jointly  liable  for  the  keeping  of 
the  cattle,  if  kept  properly,  would  have  been  sufficient  upon 
which  to  have  based  a  verdict  against  the  defendants.  So 
a  joint  liability  had  been  proven  against  them  all.  We 
think  it  was  of  no  moment  to  find  that  the  cattle  were  con- 
nected with  and  a  part  of  the  trade  under  the  particular  and 
arbitrary  style  or  description  of  Waldo,  Hall  &  Co.  The 
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cattle  might  have  been  wholly  without  the  company  trade, 
and  still  the  defendants  be  liable.  The  plaintiff,  in  his  pe- 
tition, adds  the  fanciful  company  description,  it  is  true; 
yet  if  a  joint  interest,  the  keeping  of  the  cattle,  and  a  joint 
liability  had  been  shown,  that  would  have  been  sufficient 
upon  that  point.  So  far  from  showing  these  facts,  as  ap- 
pears from  the  bill  of  exceptions,  no  proof  was  presented  to 
the  jury  establishing  any  sort  of  a  partnership,  joint  interest, 
or  liability  of  the  defendants  in  the  cattle  or  their  keeping. 
In  this  particular,  then,  the  verdict  of  the  jury  was  found, 
not  contrary  to  evidence  or  to  the  preponderance  of  evi- 
dence, but  absolutely  without  any  evidence  at  all.  Mr. 
Beck  testified  that  he  knew  by  rumor  of  the  firm  of  Waldo, 
Hall  &  Co.,  but  no  further.  He  does  not  even  state  of 
what  persons  rumor  said  the  firm  was  composed  of.  The 
judgment  of  the  court  below  must  therefore  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  granted. 
From  the  view  the  court  takes  of  the  attachment  proceed- 
ings in  this  case,  as  showrn  by  the  record,  they  must  be 
quashed.  The  question  arises,  then,  how  stands  this  cause 
in  court?  It  stands  as  if  the  plaintiff  had  filed  his  petition 
in  an  ordinary  mode  against  the  defendants;  and  they,  by 
their  voluntary  appearance,  had  waived  all  process,  and 
service  of  process,  and  all  irregularities,  and  answered  to 
the  merits  of  the  case.  The  books  are  full  of  adjudged 
causes,  in  which  the  voluntary  appearance  of  the  defend- 
ants is  held  a  waiver  of  all  processes  of  notice,  and  cures 
all  irregularities.  The  same  rule  prevails  in  attachments 
as  in  other  cases.  In  Lincoln  v.  Tower,  2  McLean,  473, 
the  court  said:  "The  attachment  is  a  mode  by  which 
to  compel  the  appearance  of  the  defendants;  and  if  he  do 
not  appear,  and  contest  the  validity  of  the  claim,  there 
seems  to  be  no  reason  why  he  should  not  be  bound  in 
person  by  the  judgment."  So  in  3  Scammon,  60,  the 
court  says,  in  a  suit  by  attachment,  "that  appearance  is 
as  good  as  personal  service."  In  this  case,  defendants  se- 
lected to  make  a  full  appearance,  and  after  having  pleaded 
to  the  merits,  and  contested  the  validity  to  the  plaintiff's 
claim,  they  must  abide  the  consequences  of  their  choice 
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and  acts.  We  deem  it  unnecessary  to  say  anything  rela- 
tive to  the  motion  in  arrest  of  judgment,  and  the  overrul- 
ing of  the  same  by  the  court,  as  they  must  be  fully  disposed 
of  on  the  other  points  presented. 

Judgment  reversed,  and  cause  remanded  to  the  Santa  Fe 
district  court  for  new  trial. 

Separate  opinion  by  WATTS,  J. : 

Hugh  M.  Beckwith,  on  the  thirtieth  day  of  August,  1851, 
filed  his  petition  in  the  United  States  district  court  for  the 
first  judicial  district,  against  Waldo,  Hall  &  Co.,  and  caused 
a  writ  of  attachment  to  be  issued  and  be  levied  on  the 
property  of  the  defendants.  At  the  March  term,  1852,  of 
said  court  a  notice  of  the  pendency  of  the  suit  was  ordered 
to  be  published,  the  defendants  being  non-residents  of  the 
territory.  At  the  June  term,  1852,  of  said  court,  there  was 
a  motion  made  to  set  aside  the  publication  of  notice  and 
dismiss  the  case,  and  the  motion  was  overruled.  At  the 
September  term,  1852,  it  appearing  that  publication  had 
not  been  duly  made,  the  cause  was  continued  for  publica- 
tion. The  cause  was  continued  at  the  March  term,  185o. 
On  the  application  of  Beckwith,  the  plaintiff  in  the  court 
below,  proof  of  publication  as  to  pendency  of  said  suit  was 
duly  made.  At  the  June  term  of  court,  1853,  the  defend- 
ants appeared  and  moved  to  dismiss  the  cause.  The  motion 
was  overruled.  The  defendants  then  demurred  to  the  peti- 
tion. The  demurrer  was  sustained  and  the  plaintiff  was 
permitted  to  amend  his  petition.  The  defendants  then  filed 
the  following  plea  in  abatement: 

11  Hugh  N.  Beckwith  v.  Waldo,  Hall  &  Co.,  attachment,  and 
the  said  defendants  come  and  defend  the  wrong  and  injury 
when,  etc.,  and  pray  judgment  of  the  said  writ  and  declara- 
tion of  the  said  plaintiff,  because  they  say,  that  before  the 
commencement  of  this  suit,  to  wit,  on  the  thirteenth  day  of 
June,  A.  D.  1851,  a  suit  was  commenced  and  pending  in  the 
circuit  court  for  the  county  of  Jackson,  in  the  sixth  judicial 
circuit,  in  the  state  of  Missouri  (said  circuit  court  having 
full  power  and  jurisdiction  to  try  and  determine  the  same), 
in  which  the  same  identical  cause  of  action  in  plaintiff's 
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declaration  mentioned  is  in  dispute  and  pending  between 
the  same  parties  to  this  suit,  as  by  the  records  and  proceed- 
ings of  said  circuit  court  will  fully  appear.  Wherefore,  by 
the  reason  of  the  pendency  of  said  suit  as  aforesaid,  the 
said  defendants  pray  judgment  of  the  writ  and  declaration, 
and  that  the  same  may  be  quashed." 

From  the  record  of  the  Jackson  circuit  court  accompany- 
ing the  plea  in  abatement,  it  appears  that  Waldo,  Hall  &  Co. 
had  instituted  a  suit  for  damages  against  Beckwith  upon  his 
non-compliance  with  a  special  contract  for  the  wintering 
and  taking  care  of  cattle,  and  Beckwith  was  defending  said 
action  by  setting  up  the  indebtedness  of  Waldo,  Hall  &  Co. 
to  him  for  the  keeping  of  said  cattle.  To  this  plea  in  abate- 
ment the  plaintiff  demurred,  and  the  court  sustained  the 
demurrer.  The  defendants  then  pleaded  non  assumpsit. 
The  case  was  tried  by  a  jury  at  the  June  term,  1853,  and  a 
verdict  rendered  for  the  plaintiff  for  three  hundred  and 
thirty  dollars.  The  defendants  moved  for  a  new  trial  and 
in  arrest  of  judgment,  both  of  which  motions  were  overruled 
by  the  court,  and  judgment  was  rendered  on  the  verdict. 
The  defendants  then  appealed  the  case  to  this  court. 

There  is  a  bill  of  exceptions  on  record  showing  the  evi- 
dence given  on  the  trial  and  the  instructions  of  the  court  to 
the  jury.  The  court  below  permitted  Caleb  Sherman, 
former  clerk  of  the  court,  to  be  sworn  as  to  whether  the 
papers  were  filed  by  him  and  the  attachment  bond  ap- 
proved or  not,  and  on  his  statement  of  the  filing  of  the 
papers  and  the  approval  of  the  bond  by  him  and  the  time 
when  it  was  done,  and  his  omission  to  note  these  facts  on 
the  papers  at  the  time.  The  filing  of  the  papers  and  the 
approval  of  the  bond  was  permitted  to  be  entered  mine  pro 
tune,  to  which  the  defendants  excepted.  The  record  in  this 
case  also  shows  that  at  the  June  term  of  court,  at  wThich 
the  trial  took  place,  there  was  also  opened  in  court  a  sealed 
package  of  depositions  containing  the  evidence  of  Young, 
Van  Epps,  and  Martin.  The  record  shows  no  motion  to 
suppress  these  depositions,  nor  does  it  state  whether  they 
were  read  in  evidence  to  the  jury  or  not.  In  like  manner 
the  bill  of  exceptions  does  not  show  whether  said  deposi- 
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tions  were  read  or  not,  but  states  at  its  conclusion  "  that 
this  was  all  the  evidence  introduced  in  said  cause  by  the 
plaintiff  or  defendants."  The  court  gave  the  jury  the  fol- 
lowing instructions: 

1.  That  unless  the  plaintiff  proved  that  the  cattle  in  ques- 
tion were  the  cattle  of  David  Waldo,  Jacob  Hall,  and  Will- 
iam McCoy,  trading  under  the  name,  firm,  and  style  of 
Waldo,  Hall  &  Co.,  they  must  find  for  the  defendants. 

2.  That  the  plaintiff  in  this  suit  was  bound  to  take  as 
much  care  of  the  cattle  as  a  prudent  man,  mindful  of  his 
interest,  would  take  of  his  own,  and  if  such  care  was  not 
taken,  and  they  died  through  his  neglect,  he  would  not  be 
entitled  to  pay. 

The  following  instruction  was  asked  for  by  the  defend- 
ants and  refused:  "  That  in  order  to  recover  in  this  action 
the  plaintiff  must  show  extraordinary  care  and  diligence  in 
feeding  and  herding  said  cattle,  and  if  this  proof  has  not 
been  made,  they  must  find  for  the  defendants." 

The  appellants  contend  that  this  case  must  be  reversed, 
and  for  the  reversal  assign  the  following  reasons: 

1.  The  court  erred  in  overruling  the  motion  to  dismiss. 

2.  In  admitting  the  evidence  of  Caleb  Sherman  to  the 
approval  of  the  attachment  bond,  and  filing  of  the  original 
papers  in  this  suit. 

3.  In  allowing  the  bond  and  affidavit  of  the  plaintiff  be- 
low, together  with  the  writ,  to  be  filed  mine  pro  tune. 

4.  In  sustaining  the  demurrer  to  the  plea  in  abatement. 
"5.  In  overruling  the  motion  for  a  new  trial. 

6.  In  overruling  the  motion  in  arrest  of  judgment 
If  any  of  these  errors  are  existing  in  this  record,  the  case 
must  be  reversed.  We  will  first  consider  the  refusal  of  the 
court  to  dismiss  the  case.  On  the  motion  of  the  defend- 
ants it  is  contended,  that  the  writ  in  this  case  is  defective 
and  void;  and  for  this  reason  the  motion  to  dismiss  the  case 
ought  to  have  been  sustained.  A  motion  to  dismiss  the 
cause  could  only  reach  substantial  defects  in  the  petition, 
for  upon  such  a  motion  the  writ  would  not  come  before  the 
court,  and  none  of  its  defects  could  be  noticed.  If  a  writ- 
is  bad,  the  court,  on  a  suggestion  of  the  defects,  amicus 
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curlce,  will  quash  the  writ,  or  permit  the  defect  to  be 
amended,  if  the  error  is  of  such  a  nature  as  can  be  amended. 
If  there  is  a  variance  between  the  writ  and  petition, 
that  variance  can  only  be  taken  advantage  of  by  plea  in 
abatement.  In  the  case  of  McKenna  v.  Fish,  1  How.  (U.  S. ) 
241,  also  in  the  case  of  Chirac  v.  Eeinlcker,  11  Wheat.  280,  it 
was  decided  that  any  mistake  in  the  writ,  or  variance  be- 
tween the  writ  and  the  court,  must  be  taken  advantage  of 
by  a  plea  in  abatement.  The  defendant  can  not  avail  him- 
self of  this  objection  after  pleading  the  general  issue.  In 
the  case  of  Duvall  v.  Craig  et  al.,  2  Id.  45,  it  was  decided, 
that  "  such  an  exception  can  not  even  be  taken  advantage 
of  upon  a  general  demurrer  to  the  declaration."  The  Eng- 
lish courts  long  since  adopted  a  rule  refusing  to  allow  oyer 
of  the  writ,  and  have  thus  wisely  prevented  many  frivolous 
objections  from  being  made,  to  the  hindrance  of  and 
delay  of  justice:  See  1  Tidd  Pr.  502.  Perhaps  a  party  in 
this  territory,  in  the  sense  of  any  rule  of  court,  might  be 
entitled  to  demand  oyer  of  the  writ  in  order  to  plead  in 
abatement,  but  unless  the  record  shows  that  oyer  of  the 
writ  was  asked  and  granted,  the  defendants  would  have  no 
right  to  take  advantage  of  any  defects  which  might  exist  in 
the  writ:  See  the  case  of  How  v.  HcKlnney,  1  McLean,  319, 
where  the  law  on  this  subject  is  fully  stated,  and  the  au- 
thorities cited. 

In  the  second  place  it  is  contended,  that  the  court  below 
erred  in  permitting  Caleb  Sherman  to  testify  when  the 
original  papers  were  filed  and  the  attachment  bond  ap- 
proved by  him  as  clerk,  and  authorizing  said  filing  and 
approval  to  be  made  now  for  then.  The  thirty-fourth  sec- 
tion of  the  practice  act,  Laws  of  the  Territory,  page  145, 
reads  as  follows :  "  It  shall  be  the  duty  of  the  clerk,  when- 
ever any  paper  is  filed  in  his  office,  immediately  to  enter 
on  the  back  thereof  his  certificate  of  the  day  on  which  it 
was  filed,  in  the  words:  'Filed  in  my  office,  this  -  -  day 
of  -  — ,  18 — ,'  and  sign  his  name  as  clerk  to  the  same. 
But  in  case  he  should  at  any  time  neglect  so  to  do  it  may, 
at  the  discretion  of  the  court,  guided  by  the  justice  of  the 
case,  be  entered  mine  pro  tune."  In  like  manner  shall  all 
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other  matters  be  performed  nunc  pro  tune,  when  the  ends 
of  justice  may  require  it.  There  is  a  material  distinction 
between  the  actual  fact  of  tiling  a  paper  and  the  written 
evidence  of  its  having  been  filed.  A  paper  is,  in  fact,  filed 
when  it  is  delivered  to  the  clerk,  and  received  by  him  to 
be  kept  with  the  papers  in  the  cause:  See  Bouv.  Diet., 
tit.  File;  2  Cart.  (Ind.)  91.  In  the  case  now  before  us  it 
is  clear  that  the  papers  were  in  fact  filed,  and  the  bond 
approved,  but  the  clerk  had  omitted  to  notice  and  evidence 
such  facts  as  the  law  directed  him  to  do.  It  was  no  fault 
of  the  plaintiff  in  the  court  below;  he  had  complied  with 
the  law  fully,  as  to  the  affidavit  and  bond;  and  the  clerical 
error  in  the  case,  it  was  fully  competent  for  the  court  to 
correct,  and  the  purposes  of  justice  required  such  correc- 
tion to  be  made  by  a  nunc  pro  tune  entry  on  the  record, 
showing  the  date  at  which  the  papers  were  filed  and  the 
bond  approved.  The  court  below  committed  no  error  in 
this  particular,  but  it  is  not  shown  in  the  record  that  this 
nunc  pro  tune  entry  was  ever  made.  It  was  permitted  to 
have  been  made.  It  ought  to  have  been  made,  and  the 
record  ought  to  show  the  fact  of  its  having  been  made,  but 
it  does  not  show  it;  it  is  a  clerical  omission,  as  must  be 
clear  by  the  reading  of  the  bill  of  exceptions.  But  this 
court  can  not  supply  that  omission,  however  ample  the 
authority  of  the  district  court  may  be  in  the  premises.  If 
this  is  not  the  proper  construction  to  put  upon  the  thirty- 
fourth  section  of  the  practice  act,  then  that  section  is  in 
effect  a  nullity. 

No  person,  except  the  clerk,  can  be  expected  to  know 
whether  a  paper  was  filed  with  him,  or  a  bond  approved  by 
him  or  not,  except  himself,  and  if  it  is  illegal  to  hear  his 
evidence  and  take  his  statements,  it  would  be  equally  so  to 
hear  the  evidence  and  take  the  statements  of  any  other 
person.  If  such  were  the  proper  construction  of  that  sec- 
tion, then  the  omission  or  neglect  of  the  clerk  could  never 
be  rectified  by  the  court,  and  the  object  of  the  law  would 
be  wholly  defeated.  It  was  intended  that  the  accidental 
omission  or  neglect  of  the  clerk  should  not  prejudice  the 
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rights  of  litigants,  and  the  construction  we  have  given  it  is 
the  only  one  calculated  to  promote  that  object. 

In  the  fourth  place  it  is  contended,  that  the  court  erred 
in  sustaining  the  demurrer  to  the  plea  in  abatement.  That 
the  pendency  of  a  former  suit  between  the  same  parties  for 
the  same  cause  of  action,  will  abate  a  subsequent  suit,  has 
been  so  repeatedly  decided,  that  no  authorities  need  be 
cited  to  support  the  position  as  a  general  rule  of  law.  But 
that  is  not  the  question  now  before  the  court  in  the  present 
case.  Will  the  pendency  of  a  suit  of  attachment  in  the  Jack- 
son circuit  court  for  the  state  of  Missouri,  instituted  by  the 
present  defendants  against  the  present  plaintiffs,  defeat  a 
suit  in  the  United  States  district  court  for  the  territory  of 
New  Mexico,  instituted  by  the  plaintiff  in  this  suit  against 
the  defendants?  "Whether  the  pendency  of  an  attachment 
can  in  any  case  be  pleaded  in  abatement,  is  a  question 
about  which  the  decisions  of  courts  are  far  from  being  uni- 
form. That  foreign  attachment  or  trustee  process  pend- 
ing (though  in  another  state)  may  be  pleaded  in  abate- 
ment, was  decided  in  the  following  cases:  Embree  v.  llanna, 
5  Johns.  101;  Engle  v.  Nelson,  1  Penn.  442;  Scott  v.  Cole- 
man,  5  Litt.  349  [S.  C.,.15  Am.  Dec.  71].  In  the  case  of 
Winthrop  v.  Carlton,  8  Mass.  456;  Morton  v.  Webb,  1  Verm. 
124;  Bowne  v.  Joy,  9  Johns.  221;  Crawford  v.  Slade,  9  Ala. 
887,  the  contrary  doctrine  was  decided  and  such  pleas  in 
abatement  held  bad.  In  the  case  of  Walsh  v.  Durldn,  12 
Johns.  99,  it  was  decided  that  the  "  pendency  of  a  suit  in 
the  circuit  court  of  the  United  States  in  another  state  is  not 
pleadable  in  abatement." 

The  converse  of  this  proposition  ought  to  be  equally 
true — that  the  pendency  of  a  suit  in  the  circuit  court  of 
another  state  could  not  be  pleaded  in  abatement  of  a  suit 
in  the  United  States  district  court  of  this  territory,  but 
the  case  of  Wadleigh  v.  Veazie,  3  Suinn.  165,  is  more  in 
point  and  decisive  of  the  question  presented  in  this  case 
than  any  other  authority  we  have  been  able  to  find.  In 
that  case  the  court  says:  "  It  is  not  a  good  plea  in  abate- 
ment to  a  suit  in  the  circuit  court  of  the  United  States  for 
the  recovery  of  land,  that  another  action,  in  which  the  pres- 
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ont  defendant  is  plaintiff,  the  present  plaintiff  is  defendant, 
is  pending  in  the  state  court  for  the  recovery  of  the  same 
land."  If  Waldo,  Hall  &  Co.  could  sue  Beckwith  in  the 
Jackson  circuit  court  of  the  state  of  Missouri,  and  then 
with  their  suit  thus  pending,  abate  any  suit  which  Beck- 
with might  institute  against  them  here,  after  such  abate- 
ment of  the  suit  here  they  might  dismiss  their  action  in 
the  Jackson  circuit  court,  and  thus  exclude  Beckwith  from 
having  his  claim  adjudicated  upon  in  either  court.  Whether 
a  foreign  attachment  pending  in  another  state  can  or  can 
not  be  pleaded  in  abatement  of  a  suit  in  the  courts  of  this 
territory,  under  certain  circumstances,  is  a  question  upon 
which  we  do  not  wish  to  be  considered  as  having  intimated 
any  opinion.  But  we  do  decide  that  in  this  particular  case, 
the  plea  in  abatement  now  pleaded  is  bad,  and  the  court 
below  committed  no  error  in  sustaining  the  demurrer  to 
said  plea. 

It  is  insisted  by  the  appellants  that  the  court  below  erred 
in  refusing  to  give  the  jury  this  instruction:  "  That  in  order 
to  recover  in  this  action,  the  plaintiff  must  show  extraordi- 
nary care  and  diligence  in  feeding  and  herding  said  cattle, 
and  if  this  proof  has  not  been  made,  they  must  find  for  the 
defendants."  In  support  of  this  instruction,  the  appellants 
cite  Escriche,  506.  Even  if  the  paragraph  there  cited  is 
to  be  considered  applicable  to  the  present  case,  we  think 
the  instructions  given  by  the  court  substantially  cover  all 
the  duties  enjoined  by  the  civil  law  upon  bailees  for  hire. 
A  prudent  man,  mindful  of  his  own  interests  in  the  manage- 
ment of  his  own  stock,  would  be  apt  to  comply  with  all  the 
duties  required  of  pasturers  in  the  paragraph  cited  from 
Escriche. 

It  is  also  contended  in  this  case,  that  the  court  below 
should  have  granted  a  new  trial,  because  there  was  no  evi- 
dence of  the  partnership  of  the  defendants  or  a  joint  inter- 
est in  the  cattle  wintered  and  taken  care  of  by  the  plaintiff. 
The  partnership  is  fully  proved  by  some  of  the  depositions 
on  the  record  in  this  case,  but  it  does  not  appear  by  the 
bill  of  exceptions  that  said  depositions  were  introduced  in 
evidence  on  the  trial,  and  inasmuch  as  the  bill  of  excep- 
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tions  is  explicit  in  declaring  that  the  evidence  in  said  bill 
of  exceptions  contained  was  all  the  evidence  in  the  case 
upon  the  part  of  the  plaintiff  and  defendant,  we  are  bound 
to  consider  this  case  without  regard  to  the  facts  contained 
in  said  depositions.  Matters  of  evidence  are  not  necessa- 
rily a  part  of  the  record,  and  can  only  be  made  so  by  a  bill 
of  exceptions  setting  forth  the  evidence.  In  the  case  of 
Berry  v.  Hale,  1  How.  (Miss.)  315,  the  court  explained  the 
office  of  a  bill  of  exceptions  as  follows:  "  A  bill  of  excep- 
tions is  a  method  of  placing  upon  the  record,  matters  which 
do  not  properly  belong  to  it,  and  should  contain  the  mat- 
ters so  intended  to  be  placed  upon  the  record."  The  only 
evidence  given  in  this  case  upon  the  subject  of  the  partner- 
ship of  the  defendants  is  contained  in  a  statement  of  Mr. 
Beck,  "  that  from  rumor  he  knew  of  the  firm  of  Waldo, 
Hall  &  Co."  In  the  case  of  Earl  v.  Hard,  5  Blackf.  248,  it 
was  decided  that  "  the  existence  of  a  partnership  could  not 
be  proved  by  reputation."  We  think  that  the  mere  state- 
ment of  a  witness  that  he  knew  from  rumor  of  the  existence 
of  the  firm  of  Waldo,  Hall  &  Co.  is  not  sufficient  evidence 
for  the  jury  to  infer  that  the  defendants  in  the  court  below 
were  liable  as  partners,  and  that  the  cattle  kept  by  the 
plaintiff  for  them  were  partnership  cattle. 

The  finding  of  the  jury  was  not  sustained  by  the  evidence 
and  was  contrary  to  the  instructions  of  the  court. 

The  court  below  erred  in  not  sustaining  the  motion  for  a 
new  trial,  and  this  cause  must  be  reversed. 


FEANCIS  X.  AUBEY  v.  JOSEPH  WANGLE. 

REVERSAL,  BY  THE  LATE  SUPERIOR  COURT  BINDING.— A  judgment  of  the  su- 
perior court  established  under  the  "Kearny  Code"  reversing  a  decis- 
ion of  the  circuit  court  in  favor  of  the  plaintiff  in  an  attachment  suit 
upon  a  preliminary  issue,  joined  by  plea  to  the  affidavit,  and  granting  a 
new  trial  of  such  issue,  is  binding  on  the  territorial  district  court  to 
which  the  cause  Is  afterwards  transferred,  and  such  preliminary  issue 
must  be  retired  before  the  court  can  proceed  to  a  trial  on  the  merits. 

VOLUNTARY  APPEARANCE,  EFFECT  OF. — A  voluntary  appearance  by  a  defend- 
ant cures  irregularities  in  obtaining  jurisdiction. 
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APPEAL  from  the  first  judicial  district  court  for  Santa  Fe 
county.    The  opinion  states  the  case. 

Smith  and  Tompkins,  for  the  appellant. 
A»hurst,  Wheaton  and  Watts,  for  the  appellee. 

By  Court,  DEAVENPORT,  C.  J. : 

This  was  an  action  of  attachment,  instituted  by  F.  X. 
Aubry  against  Joseph  Nangle,  in  the  circuit  court  of  Santa 
Fe  county,  on  the  twenty-eighth  day  of  June,  1849.    Petition, 
bond,  and  affidavit  were  filed  by  plaintiff,  and  at  the  Octo- 
ber   term    of    said    court,    1849,  the  defendant  appeared, 
pleaded,  and  put  in  issue  the  truth  of  the  affidavit  upon 
which  the  writ  of  attachment  had  been  sued  out.     Upon 
this  issue  a  trial  was  had,  which  resulted  in  a  verdict  for 
plaintiff,  which  defendant  sought  to  set  aside  by  his  motion 
for  a  new  trial,  which  being  overruled  by  the  court,  he  ex- 
cepted,  embodied  the  testimony  and  instructions  given  by 
the  court  in  a  bill  of  exceptions,  and  prayed  an  appeal  to  the 
superior  court  of  the  territory,  which  was  granted.     The 
judgment  of  the  court  below  upon  the  preliminary  plea  was 
by  the  superior  court  reversed,  and  the  cause  remanded, 
giving  the  defendant  a  new  trial  upon  said  plea.     At  the 
June  term  of  the  circuit  court  for  Santa  Fe  county,  1850, 
an  order  was  made  changing  the  venue  of  said  cause  from 
said  circuit  court  to  the  circuit  court  for  Rio  Arriba  county. 
Afterwards,  said  cause,  being  so  transferred,  appears  to 
have  been  dismissed  in  the  Rio  Arriba  county  circuit  court, 
as  evidenced  by  affidavits  made  in  the  district  court  for  Rio 
Arriba  county,  at  the  September  term  there  of  1851.    These 
affidavits  constituted  the  basis  of  a  motion  to  reinstate  said 
cause  upon  the  docket,  alleging  that  it  had  been  improperly 
dismissed  from  the  circuit  court    of    Rio    Arriba  county. 
The  court  refused  to  reinstate  said  cause,  but  made  an 
order  directing  the  papers  in  said  cause,  with  a  transcript 
of  the  proceedings  in  that  court,  to  be  sent  to  the  clerk  of 
the  circuit  court  for  Santa  Fe  county,  and  further  adjudged 
that  the  costs  of  said  motion  and  transcript  be  taxed  against 
the  plaintiff.    At  the  September  term  of  the  district  court 
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for  Santa  Fe  county,  1851,  the  plaintiff  moved  the  court  to 
have  the  papers  in  said  cause  tiled  and  the  case  put  upon 
its  docket,  which  was  accordingly  done.  Affidavit  was  also 
made  that  defendant  was  absent  from  the  territory.  An 
order  of  publication  was  made,  and  the  case  continued.  At 
the  March  term  of  said  court,  1852,  defendant  appeared,  and 
moved  to  quash  the  writ  of  attachment,  which  motion  the 
court  overruled,  and  the  cause  was  continued.  At  the  next 
term  of  the  court  the  defendant  moved  to  set  aside  the  order 
of  publication,  which  was  also  overruled,  and  the  case  con- 
tinued. The  plaintiff,  at  the  September  term  of  the  court, 
1852,  moved  the  court  for  a  judgment  against  defendant, 
because  the  defendant  had  failed  to  plead  to  the  merits  of 
said  action,  which  the  court  overruled,  imposing  terms 
upon  the  defendant  to  plead  in  a  specified  time.  Under 
this  ruling  of  the  court,  defendant  put  in  these  pleas:  1. 
The  general  issue;  2.  That  the  promissory  note  sued  t)n 
was  obtained  by  fraud;  3.  Failure  of  consideration — to 
each  of  which  plaintiff  replied,  and  said  cause  was  con- 
tinued. 

At  the  March  term,  1853,  of  said  court,  a  trial  was  had 
upon  the  issues  joined,  and  a  verdict  rendered  for  plaintiff. 
Whereupon  the  defendant  moved  for  a  new  trial,  and  also 
in  arrest  of  judgment;  both  of  which  two  motions  being 
overruled  by  the  court,  exceptions  were  taken,  an  appeal 
prayed  for  and  granted,  and  the  cause  brought  to  this  court 
for  revision.  In  this  court  ten  grounds  of  error  are  as- 
signed, the  first  five  of  which  will  be  treated  of  under  one 
head,  as  they  all  relate  to  the  trial  of  this  cause  upon  the 
preliminary  plea,  putting  in  issue  the  truth  of  the  affidavit 
in  the  circuit  court,  and  before  this  cause  was  taken  by  ap- 
peal to  the  superior  court,  established  under  the  Kearny 
code.  If  the  district  courts  established  under  the  organic 
law,  recognized  the  circuit  courts,  deriving  their  existence 
under  the  Kearny  code,  they  were  equally  bound  to  recognize 
the  decisions  of  the  superior  court  created  by  the  same  au- 
thority. This  superior  court  did  revise  and  reverse  the  judg- 
ment of  the  circuit  court,  upon  the  preliminary  plea,  remand- 
ing said  cause  back  to  the  circuit  court  of  Santa  Fe  county, 
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and  granting  a  new  trial  to  defendant  upon  said  plea.    The 
cause,  by  virtue  of  this  reversal,  stood  as  if  such  issue  had 
never  been  tried.    The  fact  of  this  case  being  transferred 
from  the  circuit  court  to  the  district  court  did  not  change 
its  condition.    It  was  error  in  the  district  court  below  not 
to  allow  the  defendant  a  trial  upon  this  preliminary  plea,  and 
for  this  reason  the  cause  must  be  reversed.    It  is  true  that 
appeals  are  not  often  allowed  from  interlocutory  judgments. 
Hut  it  is  not  the  province  of  inferior  tribunals  to  exercise  ap- 
pellate powers  over  the  decisions  of  superior  courts.    There 
are  live  other  grounds  of  error  assigned,  which  involve  the 
construction  to  be  given  to  what  is  called  the  transfer  act, 
passed  by  the  territorial  legislature,  approved  fourteenth  of 
July,  1851.     We  do  not  conceive  it  important,  as  it  is  un- 
derstood by  the  court  that  there  are  not  now  any  cases 
pending  in  the  courts  of  the  territory  which  fall  under  the 
provisions,  to  construe  it.     Had  not  defendant  appeared 
after  publication  made  in  the  district  court,  the  question  of 
the  legality  of  the  transfer  of  this  case  from  the  circuit 
to  the  district  court  would  have  been  fully  discussed.    But 
his  appearance,  we  think,  cures  whatever  irregularities  may 
have  occurred.     By  virtue  of  his  appearance,  the  district 
court  obtained  jurisdiction  over  the  case,  but  it  was  bound 
to  receive  it  just  as  it  stood  in  the  circuit  court.     In  the 
circuit  court,  it  stood  for  trial  on  the  preliminary  plea,  put- 
ting in  issue  the  truth  of  the  affidavit.     That  issue  has 
never  been  tried,  and  the  defendant  is  entitled  to  his  trial 
on  that  before  he  shall  be  compelled  to  plead  to  the  merits. 

MR.  JUSTICE  WATTS  delivered  a  separate  opinion,  favor- 
ing a  reversal  on  the  same  grounds. 
Judgment  reversed. 
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TEEEITOEY  OF  NEW  MEXICO  v.  MAECELINO 
SEVAILLES. 

INDICTMENT  FOB  ASSAULT  WITH  INTENT  TO  KILL.—  An  indictment  for  an 
assault  with  intent  to  kill  is  insufficient  unless  it  avers  that  the  assault 
was  committed  with  a  deadly  weapon  and  with  every  ingredient  neces- 
sary to  have  constituted  the  crime  of  murder  if  death  had  ensued. 

CAPTION  OF  INDICTMENT,  SUFFICIENCY  OF.— Every  caption  of  an  indictment 
ought  to  show  that  it  was  found  by  a  grand  jury  of  the  proper  county, 
and  where  the  indictment  describes  the  grand  jurors  as  "the  grand 
jurors  of  the  territory  of  New  Mexico,  inquiring  for  the  county  of  San 
Miguel,"  etc.,  without  showing  that  they  were  chosen,  impaneled,  and 
sworn  for  the  county,  it  is  insufficient.  Contra,  Brocchus,  J.,  dissenting. 

DEFECTIVE  CAPTION  SUPPLIED  BY  THE  RECORD,  WHEN. — Deficiencies  in  the 
caption  of  an  indictment  may  be  supplied  by  the  record  in  some  cases, 
but  if  the  caption  undertakes  to  describe  the  grand  jurors,  it  must  give 
a  full  and  legal  description. 

OMISSION  OF  AVERMENT  THAT  GRAND  JURORS  SWORN. — Where  an  indict- 
ment does  not  state  that  the  grand  jurors  were  impaneled  and  sworn, 
but  says  that  they  "on  their  oath  do  present,"  it  is  sufficient.  Per 
Brocchus,  J.,  dissenting. 

STATUTABLE  OFFENSE,  How  CHARGED. — An  indictment  for  a  statutable 
offense  need  not  set  it  out  in  the  words  of  the  statute,  but  may  use  equiv. 
alent  words.  Per  Brocchus,  J.,  dissenting. 

KNIFE,  A  DEADLY  WEAPON.— An  indictment  averring  an  assault  with  a  knife 
with  intent  to  kill  is  sufficient,  though  not  stating  the  knife  to  be  a  deadly 
weapon.  Per  Brocchus,  J.,  dissenting.* 

AVERMENT  THAT  ASSAILANT  WAS  IN  STRIKING  DISTANCE.— The  absence  of  an 
averment  In  such  an  indictment  that  the  assault  was  made  within  strik- 
ing distance  does  not  render  it  insufficient.  Per  Brocchus,  J.,  dissenting. 


120  TEKKITORY  v.  SEVAILLES.  [Sup.  Ct. 

Opinion  of  the  Court— Deavenport,  C.  J. 

APPEAL  from  San  Miguel  county.  The  opinions  of  the 
judges  state  the  case. 

W.  IF.  //.  Davis,  attorney-general,  for  the  territory. 

Watts  and  Ashurst,  Contra. 

By  the  Court,  DEAVENPORT,  C.  J. : 

The  only  points  involved  in  this  case  are  in  reference 
to  the  sufficiency  of  the  indictment.  In  the  district 
coiirt  of  the  county  of  San  Miguel,  the  defendant  was 
put  upon  his  trial,  a  verdict  of  guilty  found,  and  his 
punishment  assessed  at  a  fine  of  fifty  dollars.  There- 
upon the  defendant  moved  in  arrest  of  judgment, 
which  the  court  below  sustained,  and  the  territory,  by  its 
proper  officer,  praj'ed  for,  and  obtained  an  appeal  to  this 
court.  The  defendant  was  indicted  under  the  seventh  sec- 
tion, third  article,  concerning  crimes  and  punishments 
under  the  Kearny  code,  p.  63,  which  is  as  follows:  "  Every 
person  who  shall  be  convicted  of  shooting  or  stabbing 
another  on  purpose,  or  of  assaulting  or  beating  another 
with  a  deadly  weapon,  with  intent  to  kill,  maim,  rob,  or 
ravish  such  person,  or  to  commit  any  other  crime,  shall  be 
imprisoned  not  exceeding  seven  years  nor  less  than  two 
years."  The  character  of  the  punishment  inflicted  by  the 
statute  constitutes  the  offense  a  felony.  This  offense  being 
a  felony,  let  us  test  this  indictment  by  the  law  governing 
that  class  of  offenses. 

It  is  laid  down  by  Mr.  Justice  Thompson  in  the  case  of 
The  United  States  v.  Mills,  7  Pet.  142,  as  a  general  rule, 
"  that  in  indictments  for  misdemeanors  created  by  stat- 
ute, it  is  sufficient  to  charge  the  offense  in  the  words  of 
the  statute."  Here  is  not  that  technical  exactness  required 
as  to  form  which  seems  to  have  been  adopted  and  sanc- 
tioned by  long  practice  in  cases  of  felony,  and  with  respect 
to  some  crimes  where  particular  words  must  be  used,  and 
no  other  words,  however  synonymous  they  may  seem,  can 
be  substituted.  We  hold  that  under  this  statute  the  of- 
fense should  have  been  charged,  not  only  with  the  aver- 
ment that  the  assault  was  committed  with  a  deadly  weapon, 
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but  also  with  every  necessary  ingredient  which  would  have 
constituted  it  murder  had  the  assault  resulted  in  death.  In 
every  well-regulated  government  punishments  can  only  be 
inflicted  under  the  law,  through  the  instrumentality  of  the 
judicial  departments.  The  organic  law  provides  that  no 
citizen  of  the  United  States  shall  be  deprived  of  his  life, 
liberty,  or  property  in  this  territory  except  by  the  judgment 
of  his  peers  and  the  law  of  the  land.  The  accused  had  a 
right  to  be  tried  by  the  laws  of  the  land,  and  according  to 
the  well-established  forms  of  law,  and  we  hold  that  neither 
courts  nor  officers  of  the  law  are  authorized  to  overstep  the 
one  or  disregard  the  other  in  order  to  reach  offenders.  The 
law  and  its  well-established  and  long-sanctioned  forms,  if  put 
into  requisition,  are  fully  adequate  to  reach  and  punish  crime. 
The  defendant,  however  guilty  he  may  have  been,  could 
only  have  been  convicted  according  to  law.  It  is  the  prov- 
ince of  the  courts  to  pursue  and  punish  offenders  by  the 
law  and  under  the  law,  and  if  sometimes  the  guilty  escape, 
it  constitutes  no  reason  for  a  departure  from  the  plain  path 
of  duty.  It  is  laid  down  as  a  rule  in  criminal  proceedings 
that  nothing  shall  be  done  within  the  discretion  of  the 
court  to  the  prejudice  of  the  defendant,  and  hence,  in  some 
instances  where  his  interest  may  possibly  be  injuriously  af- 
fected by  an  order,  his  consent  is  necessary.  So  regardful 
of  his  rights  are  the  court  that  they  will  not  encourage,  or 
indeed  suffer,  him  to  assent  to  that  which  is  manifestly  to 
his  prejudice.  In  some  respects  the  courts  are  said  to 
be  the  counsel  of  the  prisoner;  United  States  v.  Shoe- 
maker, 2  McLean,  121.  These  opinions,  entertained  and 
upheld  by  the  highest  authority,  indicate  with  unerring 
certainty  the  plain  path  of  duty  marked  out  for  the  courts 
to  tread.  There  is  no  license  given  to  suppress  crime  save 
by  legal  authority.  Keeping  in  view  these  principles,  and 
being  fully  alive  to  the  great  abhorrence  in  which  the  be- 
nignity of  the  law  holds  the  punishment  of  an  innocent 
man,  we  can  not  hold  ourselves  authorized  to  punish  the 
guilty,  except  the  law  and  its  well-established  principles 
sanction  it. 

There  is  one  other  objection,  and  that  is  to  the  sufficiency 
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of  its  caption.  Every  caption  of  an  indictment  ought  to 
show  that  the  indictors  were  of  the  precinct  for  which  the 
court  was  holden:  Vide  5  Buc.  Abr.  93.  The  caption 
of  an  indictment  must  show  with  sufficient  certainty 
the  style  of  the  court,  the  judge  presiding,  the  place  at 
which  the  indictment  was  found,  and  the  grand  jurors  by 
whom  it  was  found:  5  How.  (Miss.)  20.  This  indict- 
ment only  describes  the  grand  jurors  as  the  grand  jurors  of 
the  territory  of  New  Mexico  inquiring  for  the  county  of  San 
Miguel,  etc.  It  does  not  show  that  they  were  chosen,  im- 
paneled, and  sworn  for  the  county.  They  may  have  been 
chosen,  impaneled,  and  sworn  in  any  other  county,  as  far 
as  the  caption  gives  information  to  the  defendant.  It  is 
true  that  the  record  may  supply  deficiencies  in  the  caption 
in  some  cases,  but  it  is  conceived  that  if  the  caption  under- 
takes to  describe  the  grand  jurors,  that  the  law  will  require 
the  territory  to  make  a  full  and  legal  description.  In  con- 
clusion, we  will  state,  that  the  indictment  should  have  been 
framed  so  far  as  the  statute  defines  the  offense  under  the 
law  existing  at  the  time  the  offense  wras  committed.  Let 
the  judgment  of  the  court  below  be  affirmed. 

BEOCCHUS,  J.,  dissenting: 

The  objections  to  the  indictment  are,  first,  it  does  not 
allege  that  the  grand  jurors  were  impaneled  and  sworn. 
The  words  used  are  "  on  their  oath  do  present,"  and  it 
would  seem  that  they  are  sufficient.  Starkie  says:  "It 
has  been  holden  in  some  instances  that  the  words  '  present 
upon  their  oath '  supply  the  place  of  swrorn  and  charged, 
and  probably  this  would  be  holden  sufficient  in  all  cases:  " 
1  Stark.  Crim.  PI.  236-237;  also  in  the  case  of  State  v.  Nixon, 
18  Vt.  70.  The  second  objection  is  that  it  is  not  alleged 
that  the  grand  jurors  are  for  the  territory  of  New  Mexico. 
The  caption  of  the  indictment  sets  forth  that  the  grand 
jurors  were  of  the  territory  of  New  Mexico,  inquiring  for 
the  county  of  San  Miguel,  which  is  equivalent.  The  setting 
forth  of  the  territory  of  New  Mexico  and  county  of  San 
Miguel  in  the  margin,  with  allusion  thereto  in  the  body  of 
the  indictment,  would  have  been  sufficient:  1  Stark.  Crim. 
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PI.  237;  1  Chit.  Crim.  L.  1-35;  18  Vt.  70.  The  third  objec- 
tion is  that  there  is  no  venue  to  the  assault.  The  fallacy  of 
that  objection  is  so  obvious  that  I  shall  pass  it  over  with- 
out further  remark  than  that  the  venue  is  so  clearly  laid  that 
the  accused,  if  endowed  with  ordinary  apprehension,  could 
not  have  failed  to  recognize  it.  The  fourth  objection  is 
that  the  indictment  does  not  charge  the  assault  to  have  been 
made  unlawfully,  feloniously,  or  with  malice  aforethought. 
This  objection  I  conceive  to  be  entirely  groundless,  for 
language  could  not  more  adequately  express  the  idea  of  un- 
lawfulness, feloniousness,  and  malice  aforethought  than  the 
words  employed  for  that  purpose  in  the  indictment. 

The  fifth  objection  is,  that  the  indictment  does  not  aver 
that  the  knife  with  which  the  assault  is  alleged  to  have  been 
made  was  a  deadly  weapon;  and  also  that  it  does  not  allege 
that  the  assault  was  made  within  striking  distance.  Al- 
though the  statute  under  which  the  indictment  must  have 
been  framed,  makes  the  offense  an  assault  with  intent  to 
kill  with  a  deadly  weapon,  yet,  nevertheless,  it  is  sufficient 
if  the  words  of  the  indictment  are  such  as,  according  to  a 
reasonable  intendment,  would  convey  the  idea  or  meaning 
of  the  statute.  The  gravamen  of  the  charge  is  the  assault 
with  intent  to  kill,  and  the  description  of  the  instrument 
used  in  the  assault,  if  such  as  to  represent  a  deadly  weapon, 
would  undoubtedly  be  sufficient,  inasmuch  as  the  character 
of  the  assault  and  the  intent  of  the  accused  were  fully  set 
forth.  It  is  not  in  general  necessary  in  an  indictment  for 
a  statutable  offense  to  follow  the  exact  words  of  the  statute: 
2  Gall.  15.  In  an  indictment  for  a  statutable  offense  the 
offense  need  not  be  set  out  in  the  words  of  the  statute. 
It  is  sufficient  if  the  words  used  in  the  description  of  the 
offense  are  equivalent  to  those  used  in  the  statute:  State  v. 
Bullock,  13  Ala.  413.  It  is  alleged  in  the  indictment  that 
the  assault  was  made  with  a  knife.  As  a  general  thing  a 
knife  is  a  deadly  weapon,  and  more  especially  so  when 
sought  to  be  converted  into  purposes  of  personal  violence. 
If  the  weapon  used  had  been  a  dirk,  or  a  pistol  loaded  with 
powder  and  ball,  there  can  be  no  doubt  that  an  allegation 
to  that  effect  would  have  satisfied  the  statutes.  Any  knife, 
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such  as  commonly  in  use,  even  such  a  one  as  a  gentleman 
would  carry  in  his  pocket  for  the  harmless  purpose  of  mak- 
ing pens,  might  readily  be  used  as  a  deadly  weapon  by  the 
severance  of  the  jugular  vein,  or  by  being  pierced  through 
the  bosom  to  the  heart.  I  can  entertain  no  doubt  of  the 
perfect  sufficiency  of  the  words  of  the  indictment  to  meet 
the  requirements  of  the  statute  under  which  it  was  drawn. 
As  to  the  objection  that  it  was  not  alleged  that  the  assault 
was  made  within  striking  distance,  I  conceive  it  to  be  entirely 
groundless.  It  was  not  necessary  that  any  such  allegation 
should  have  been  made.  The  charge  of  assault  with  intent 
to  kill  raises  the  presumption  that  the  assailant  was  within 
sufficient  proximity  to  the  accused  to  enable  him  to  accom- 
plish his  purpose,  or  make  him  amenable  to  the  offended 
law  for. the  attempt. 

While  we  should  see  that  persons  charged  with  crime  are 
duly  notified  and  warned  of  the  offense  with  which  they 
stand  charged,  in  order  that  they  may  duly  prepare  for 
their  defense,  it  is  not  the  duty  of  the  courts  to  require  on 
their  behalf  a  more  liberal  construction  of  the  forms  of 
proceeding  against  them  than  will  fully  answer  that  purpose. 
Mr.  Justice  Hale  holds  the  following  language  in  regard  to 
the  rigid  construction  of  indictments :  "  In  favor  of  life, 
great  strictness  has  at  all  times  been  required  in  point  of 
indictments,  and  the  truth  is  that  it  is  grown  to  be  a  blemish 
and  inconvenience  in  the  law  and  the  administration  there- 
of. More  offenders  escape  by  the  over-easy  ear  given  to  ex- 
ceptions in  indictments  than  by  their  own  innocence; 
and  many  gross  murders,  burglaries,  robberies,  and  other 
heinous  offenses,  escape  by  these  unseemly  niceties,  to  the 
reproach  of  the  law,  to  the  shame  of  the  government,  to 
the  encouragement  of  villainy,  and  to  the  dishonor  of  God :  " 
2  Hale,  193.  We  should  profit  by  the  wise  example  of 
that  lamented  sage  of  jurisprudence,  and  while  acting 
in  the  high  and  responsible  character  of  guardians  of  the 
public  peace,  aim  rather  to  find  how  the  guilty  shall  be 
brought  to  condign  punishment,  than  seek  by  lenient  and 
charitable  constructions  to  release  them  from  the  hands 
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of  the  law  or  enfeeble  the  administration  of  public  justice. 
In  this  case  the  indictment  was  amply  sufficient  for  the 
purpose  for  which  it  was  drawn,  and  the  court  below  erred 
in  arresting  the  judgment. 


JUSTO  PINO  ET  AL.  v.  ALEXANDEB  HATCH. 

POLITICAL,  CHIEF,  POWEB  or,  TO  GRANT  LAND. — The  political  chief  of  the 
province  of  New  Mexico,  under  the  government  of  Mexico,  after  the 
separation  from  Spain,  had  no  power,  without  express  authority  from 
the  Mexican  government,  to  grant  away  any  part  of  the  public  domain. 

GRANT  FROM  POLITICAL  CHIEF  AS  FOUNDATION  OF  PRESCRIPTION. — A  grant 
of  land  executed  by  the  political  chief  of  New  Mexico  in  1823,  though 
not  sufficient  to  pass  the  absolute  title,  for  want  of  legal  authority  to 
make  it,  is  nevertheless  admissible  in  evidence  as  against  one  having  no 
better  right,  to  show  the  time  and  mode  of  gaining  possession,  and  the 
point  from  which  the  adverse  occupation  is  to  be  reckoned. 

EVIDENCE  OF  CUSTOM  RESPECTING  POSSESSION  OF  PUBLIC  LAND. — Where  a 
plaintiff  in  ejectment  is  endeavoring  to  prove  a  prescriptive  right  to  land 
of  which  he  claims  to  have  entered  into  possession  in  1823,  evidence  is 
admissible  to  show  What  was  the  custom  under  the  Spanish  and  Mexican 
governments  with  respect  to  getting  possession  of  the  public  domain. 

DEMURRER  TO  EVIDENCE. — Where  a  demurrer  to  evidence  is  interposed,  the 
party  demurring  must  admit  all  the  facts  which  the  evidence  proves,  or 
conduces  to  prove,  and  if  there  is  a  disagreement  as  to  the  facts,  the  court 
can  not  decide  what  facts  have  been  proved,  and  compel  the  adverse 
party  to  join  in  the  demurrer. 

GRANT  FROM  POLITICAL  CHIEF  PRESUMED  VALID.— A  grant  for  a  part  of  the 
public  domain  executed  by  the  political  chief  of  New  Mexico  in  1823 
upon  a  petition  of  the  grantee  and  with  the  advise  and  consent  of  the 
provincial  deputation,  and  reciting  the  fact  that  it  was  made  pursuant  to 
legal  authority,  such  grant  and  the  possession  taken  thereunder  having 
remained  without  objection  from  the  national  government  for  twenty, 
five  years  must  be  presumed  to  have  been  duly  authorized  and  to  be 
valid,  at  least  so  far  as  to  confer  a  possessory  title  good  against  all  the 
world  except  the  national  government.  Per  Brocchus,  J. 

RIGHTS  UNDER  MEXICAN  GRANTS  PROTECTED  BY  TREATY.— Property  rights 
acquired  under  Mexican  grants  in  New  Mexico,  prior  to  the  cession  to 
the  United  States,  are  fully  protected  by  the  treaty  of  1848,  and  can  not 
be  disturbed.  Per  Brocchus,  J. 

APPEAL  from   Santa   Fe    county.      The   opinions  of  the 
judges  state  the  case. 


Baird  and  Smith,  for  the  appellants. 
Ashurst  and  Watts,  for  the  appellee. 
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By  Court,  BENEDICT,  J. : 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs, 
in  the  county  of  San  Miguel,  under  the  law  which  provides 
that  the  action  of  ejectment  may  be  maintained  in  all  cases 
where  the  plaintiff  is  legally  entitled  to  the  possession  of 
the  premises.  The  plaintiffs,  at  the  October  term,  1853,  ap- 
plied for  and  obtained  a  change  of  venue  to  the  county  of 
Santa  Fe.  After  issue  tendered,  the  record  shows  many 
proceedings  by  the  respective  parties  in  the  district  court, 
to  which  the  cause  was  changed  up  to  the  June  term,  1854, 
which  are  not  deemed  necessary  to  relate.  At  this  term  the 
cause  was  submitted  to  a  jury  for  trial.  The  object  of 
the  plaintiffs  was  to  eject  Hatch  from  a  great  extent  of  ter- 
ritory lying  in  the  county  of  San  Miguel,  which  had  been 
granted,  as  they  claimed,  to  Juan  Esteban  Pino,  the  father 
of  Justo  and  Manuel,  and  which  by  them,  since  their  ances- 
tor's decease,  had  been  transferred  to  their  wives.  To 
show  that  the  grant  had  been  made,  the  plaintiff  offered  in 
evidence  a  document  purporting  to  have  been  made  to  said 
Juan  Esteban  by  one  Bartolome  Baca,  as  political  chief 
pro  tern,  of  the  province  of  Xew  Mexico,  on  the  twenty-third 
of  December,  1823.  With  this  was  also  offered  the  peti- 
tion of  said  Juan  Esteban  to  said  Baca,  praying  for  the 
grant  and  evidence  of  its  presentation  by  him  to  the  pro- 
vincial deputation  of  the  territory  and  their  action  thereon. 
To  the  introduction  of  this  grant  by  the  political  chief  and 
the  other  documents,  the  defendants  objected,  and  the 
court  sustained  the  objection,  and  refused  to  permit  them 
to  go  to  the  jury.  The  plaintiffs  then  strove  to  prove  a  pre- 
scriptive right  to  the  premises  by  showing  the  peaceable 
possession  and  enjoyment  for  twenty  years,  and  offered  to 
ask  a  witness,  Domingo  Fernandez,  a  man  of  about  ninety 
years  of  age,  what  was  the  custom  under  the  Spanish  and 
Mexican  governments  of  getting  possession  of  the  public 
domain,  and  the  court  refused  to  allow  said  question  to  be 
asked.  After  the  plaintiffs  had  closed  their  testimony,  the 
defendants  demurred  to  the  evidence,  and  the  court  ruled 
the  plaintiff  to  join  in  the  demurrer  on  the  morning  there- 
after, and  discharged  the  jury. 
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A  bill  of  exceptions  shows,  that  after  the  court  had  allowed 
the  demurrer  to  evidence  and  had  ordered  the  joinder  in 
demurrer,  but  before  the  joinder  was  made,  the  counsel  for 
plaintiff  could  not  agree  with  counsel  for  defendant  as  to 
the  facts  proved,  and  the  court  decided  what  facts  had  been 
proved,  so  far  as  the  dispute  was  concerned  and  as  to  the 
facts  in  regard  to  which  counsel  on  both  sides  disagreed. 
After  the  joinder  was  made  the  court  found  against  the 
plaintiff,  and  rendered  a  judgment  in  favor  of  the  defend- 
ant, for  costs.  The  plaintiffs  then  filed  their  exceptions 
and  appealed  to  this  court,  after  having  moved  in  arrest  of 
judgment  and  been  overruled.  Among  the  errors  which 
have  been  assigned  are,  that  the  district  court  erred  in  ex- 
cluding the  documentary  evidence  offered  by  plaintiffs,  in 
compelling  the  plaintiff  below  to  join  in  the  demurrer  to 
evidence,  and  in  excluding  the  evidence  as  to  custom.  This 
cause  is  one  of  very  great  interest,  not  only  from  the  im- 
mense tract  of  territory  embraced  in  the  plaintiffs'  claim, 
but  from  the  principles  involved,  and  the  adverse  interests 
of  possession  and  occupancy  which  have  grown  up  and  now 
exist,  as  appears  by  the  evidence,  upon  the  same  tract. 
From  the  direction  this  case  is  to  take  as  resulting  from 
the  opinion  to  which  the  court  has  arrived,  and  the  peculiar 
manner  in  which  'the  record  presents  the  cause  before  us,  we 
do  not  deem  it  necessary  to  enter  into  an  elaborate  discussion 
to  fix  and  prescribe  the  principles  by  which  such  merits  as 
the  plaintiffs  may  have  in  the  lands  claimed,  or  any  part  of 
them,  should  finally  be  disposed  of.  We  will,  in  reviewing 
the  exceptions  taken  by  the  plaintiffs  to  the  rulings  of  the 
court  below,  consider,  first,  the  refusal  of  the  court  to  per- 
mit the  document  offered,  to  be  read  as  evidence  to  the  jury. 
It  is  contended  by  the  counsel  for  the  defendants,  that  they 
were  properly  refused,  because  it  was  not  shown  that  the 
sovereign  Mexican  authority  of  that  nation,  after  the  decla- 
ration of  its  independence  of  the  crown  of  Spain,  had  au- 
thorized and  empowered  the  political  chief  or  governor  of 
this  province  to  grant  away  the  public  domain.  The  plaint- 
iffs' counsel  contends  that  they  were  not  required  to  prove 
affirmatively  that  Bartolome  Baca  had  authority  as  gov- 
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eruor  to  make  the  grant,  but  such  authority  is  to  be  pre- 
sumed from  his  acts  until  the  contrary  is  shown  by  those 
disputing  the  grant.  No  question  seems  to  have  been 
raised  that  the  plaintiffs  did  not  make  all  the  preliminary 
proof,  as  to  the  forms  and  execution  of  the  deed  and  docu- 
ments, to  entitle  them  to  offer  these  in  evidence.  The  question 
as  to  the  legality  of  evidence  offered  by  a  plaintiff,  and  his 
right  that  the  same  shall  be  allowed  to  go  to  the  jury,  and 
that  of  the  sufficiency  of  the  evidence  to  make  out  his  case, 
are  clearly  distinct.  The  legality  must  be  determined  by  the 
court,  the  sufficiency  by  the  jury. 

It  has  been  conceded  in  the  argument  of  this  cause  (and 
the  discussions  have  been  able  and  luminous),  that  the  ter- 
ritory in  controversy  was  public  domain,  and  belonged  to 
the  sovereignty  of  Mexico  when  Baca  executed  the  docu- 
ments. The  court  takes  notice  that  the  United  States  ac- 
knowledged the  independence  of  Mexico,  which  had  been 
achieved  from  Spain  in  1821.  Up  to  that  time,  the  royal 
order  of  the  king,  by  virtue  of  his  prerogative,  ruled  abso- 
lutely in  the  disposition  of  the  public  domain,  and  in  the 
separation  thereof,  and  in  the  granting  of  parcels  to  indi- 
viduals. Upon  the  assertion  of  these  prerogatives  in  Mexico, 
the  power  passed  to  the  sovereignty  of  the  latter  coun- 
try. The  supreme  court  of  the  United  States  said,  in  the 
case  of  Pollard's  Lessee  v.  Hagan  etal.,  3  How.  225,  assert- 
ing the  law  of  nations:  "  It  can  not  be  admitted  that  the 
king  of  Spain  could,  by  treaty  or  otherwise,  impart  to  the 
United  States  any  of  his  royal  prerogatives;  and  much  less 
can  it  be  admitted  that  they  have  capacity  to  receive,  or 
power  to  exercise  them.  Every  nation  acquiring  territory 
by  treaty  or  otherwise,  must  hold  it  subject  to  the  constitu- 
tion and  laws  of  its  own  government,  and  not  according  to 
those  of  the  government  ceding  it." 

It  follows,  then,  that  all  power  which  governors  of  prov- 
inces, inteudants,  or  other  persons  had  to  dispose  of  public 
domain,  by  virtue  of  authority  imparted  by  the  king  of 
Spain,  ceased  upon  the  independence  of  Mexico.  The  sov- 
ereignty over  the  public  domain  passed  from  him  to  the 
sovereignty  of  Mexico.  The  title  passed  there,  and  lodged 
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there,  and  could  not  be  divested  without  an  authority  and 
under  a  law.  Neither  a  political  chief  nor  a  provincial  gov- 
ernor could  divest  the  sovereignty  of  the  soil  unless  ex- 
pressly authorized  by  the  new  power  to  do  so,  or  his  acts 
should  be  subsequently  sanctioned  by  the  political  authority: 
See  Jones  v.  Borden,  5  Tex.  410.  Bartolome  Baca,  if 
he  had  the  power  to  grant  the  title  to  the  premises  in  ques- 
tion, derived  that  power  from  Mexico,  for  New  Mexico  at 
that  time  was  governed  as  a  part  of  that  nation.  And,  as 
before  remarked,  the  argument  of  the  cause  has  proceeded 
upon  the  conceded  ground  that  the  sovereignty  of  the  pub- 
lic domain  in  the  province  was  in  Mexico.  No  one  has 
urged  that  this  domain  had  become  the  property  of  the 
province,  and  could  have  been  divested  without  the  au- 
thority of  Mexico. 

But  suppose,  for  the  sake  of  the  argument,  the  ground  is 
assumed  as  invulnerable  that  Baca  had  not  been  empowered 
to  grant  the  title  to  the  premises,  ought  the  court  to  have 
permitted  the  documents  to  have  gone  to  the  jury?  We 
think  it  should.  The  rule  of  Spain  had  been  driven  from 
the  country.  Mexico  herself  was  passing  through  tumults 
and  revolutions.  The  Mexican  confederation  had  not  then 
been  formed*.  The  next  year,  after  Baca's  grant,  the  fed- 
eral constitution  was  established.  The  government  of  this 
province,  as  proven  by  witness  Vigil,  had  been  turned  over 
to  the  republic  of  Mexico  in  1821.  Baca  describes  himself 
as  having  been  assisted  by  a  provincial  deputation.  They 
doubtless  had  the  power,  and  did  exercise  the  functions  to 
regulate  (and  to  what  extent  is  not  now  essential  to  inquire), 
the  internal  affairs  of  the  province  and  preserve  the  public 
peace.  If  they  had  not  the  legal  authority  to  grant  the 
title  and  fee-simple  in  the  public  domain,  we  must  concede 
to  them  as  having  had  the  power  to  regulate  the  possession 
and  prescribe  rules  for  the  occupancy  of  the  domain.  The 
very  necessity  growing  out  of  the  condition  of  the  inhabit- 
ants, their -wants  and  welfare,  presumes  that  power  to  have 
existed.  The  use  of  the  soil  for  settlement,  improvement, 
and  cultivation,  and  for  the  erection  of  establishments  for  me- 
chanical purposes,  could  have  been  properly  granted :  See  2 

VOL.  1—9 


130  PINO  v.  UATCH.  [Sup.  Ct. 

Opinion  of  the  Court— Benedict,  J. 

How.  (U.  8.)  003.  The  documents,  to  give  them  no  other 
right,  would  have  aided  the  plaintiffs  in  showing  the  time 
when  and  the  manner  in  which  their  ancestor  gained  posses- 
sion of  any  portion  of  the  premises  claimed,  and  the  point  of 
time  from  which  the  prescription  they  strive  to  prove,  as  the 
rancho  was  actually  occupied,  began  to  run  as  against  all  in- 
dividuals not  having  a  higher  claim  to  the  possession.  This 
court  is  fully  aware  of  the  importance  of  giving  full  effect  to 
the  laws  in  this  territory,  which  bind  the  courts  to  protect 
the  rights  of  possession,  improvement,  and  occupancy,  bona 
fide  and  peacefully  acquired.  During  the  investigation  of 
this  case,  it  was  in  the  contemplation  of  a  majority  of  the 
court,  at  least  to  make  a  rigid  analysis  of  the  documents, 
and  define  from  the  results  to  which  our  minds  have  arrived 
the  entire  legal  effect  we  think  they  should  have  in  the  de- 
termination of  this  cause  by  a  jury.  Upon  more  mature 
deliberation,  however,  we  think  it  proper  to  refrain  from 
embodying  in  this  opinion  our  conclusions  upon  that  point 
further  than  is  necessary  in  disposing  of  the  exceptions 
taken  by  the  plaintiff.  To  go  further  w7e  are  not  required, 
and,  should  we,  it  might  be  improperly  invading  the  trial 
below,  should  an  adjudication  of  the  legal  effects  and  suffi- 
ciency of  the  documents  be  had. 

We  turn  now  to  the  consideration  of  the  exception  to  the 
ruling  of  the  court  in  refusing  the  evidence  as  to  custom; 
the  plaintiffs  now  trying  to  prove  a  prescriptive  right  to  a  tract 
of  land  which  Juan  Esteban  Pino  has,  as  the  proof  showed, 
for  a  long  time  occupied.  If  there  was  a  custom  in  the 
Spanish  and  Mexican  governments  of  getting  possession  of 
the  public  domain,  we  think  the  plaintiffs  should  have  been 
permitted  to  prove  such  custom  by  parol  testimony.  We 
are  not  aware  of  the  rule  which  would  have  excluded  that 
proof.  At  the  time  referred  to  they  were  foreign  govern- 
ments as  to  us.  To  quote  no  further  authority,  the  United 
States  supreme  court  say,  in  the  case  of  The  United  States 
v.  Wigf/in*,  14  Pet.  334,  "the  practice  of  the  government 
in  disposing  of  the  public  domain  may  be  proven  by  those 
familiar  with  the  custom,"  and  this  referred  to  the  disposi- 
tion made  by  Spain.  If  such  practice  could  be  proven  by 
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parol,  surely  the  custom  of  obtaining  possession  could  be  so 
proven.  We  come  now  to  the  exception  to  the  ruling  of  the 
court  in  the  demurrer  to  the  evidence.  This  point  has 
been  very  lucidly  argued  by  the  respective  counsel.  We 
are  inclined  to  believe  that  the  record  does  not  show  the 
whole  of  the  facts  as  they  occurred  below;  but,  be  that  as 
it  may,  we  are  confined  to  it  as  it  stands  before  us.  On  the 
practice  of  demurrers  tp  evidence  there  are  reported  many 
adjudicated  cases,  and  seldom  without  language  of  marked 
condemnation;  yet  when  such  course  is  taken  by  the  coun- 
sel, the  court  has  but  its  plain  duty  to  perform,  which  is  to 
decide  all  points  touching  such  demurrers  as  shall  be  pre- 
sented in  such  manner  as  it  shall  understand  itself  to  be  re- 
quired by  law.  A  peculiar  point  is  presented  in  this  bill  of 
exceptions,  and  has  been  much  dwelt  upon  in  argument.  It  is 
important  that  this  be  disposed  of.  After  the  plaintiffs  had 
been  ruled  to  join  in  demurrer,  it  seems  that  a  dispute  arose 
between  the  counsel  of  the  respective  parties  as  to  the  facts 
proven,  and,  they  not  being  able  to  agree,  the  court  decided 
what  facts  had  been  proven.  So  far  as  the  dispute  was  con- 
cerned, and  as  to  the  facts  in  regard  to  which  counsel  on 
both  sides  disagreed,  the  record  does  not  inform  us  what  the 
disputed  facts  were — neither  as  to  number,  kind,  or  impor- 
tance; but  it  does  show  a  dispute,  and  that  it  was  not  set- 
tled by  the  parties,  and  that  the  court  did  decide  what  facts 
were  proven,  and  upon  such  decision  compelled  the  plaint- 
iffs to  join  in  demurrer. 

It  may  be  proper  here  to  inquire  into  the  nature  of  a 
demurrer  to  evidence.  In  Young  v.  Black,  1  Cranch,  565,  the 
supreme  court  say:  "  A  demurrer  to  evidence  is  an  unusual 
proceeding,  and  is  allowed  or  denied  by  the  court  in  the 
exercise  of  a  sound  discretion,  under  all  the  circumstances 
of  the  case.  The  party  demurring  is  bound  to  admit  as 
true,  not  only  all  the  facts  proved  by  the  evidence  intro- 
duced by  the  other  party,  but  also  all  the  facts  which  that  evi- 
dence legally  may  conduce  to  prove.  It  follows  that  it  ought 
never  to  be  admitted,  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  other  side  attempts  to  prove."  The 
same  court  says,  in  The  Bank  of  the  United  States  v.  Smith,  11 
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Wheat  171:  "By  this  demurrer  the  defendant  has  taken  the 
questions  of  fact  from  the  jury,  where  they  properly  belonged, 
and  has  substituted  the  court  in  the  place  of  the  jury,  and 
everything  which  the  jury  could  reasonably  infer  from  the 
evidence  demurred  to  is  to  be  considered  as  admitted." 
The  language  of  adjudged  cases  on  this  subject  is  very 
strong,  to  show  that  the  court  will  be  extremely  liberal  in 
their  inferences,  where  the  party  demurring  will  take  the 
question  from  the  proper  tribunal.  It  is  a  course  of  prac- 
tice, generally  speaking,  that  is  not  calculated  to  promote 
the  ends  of  justice.  In  Foicle  v.  Common  Council  of  Alexan- 
dria, 11  Wheat.  320,  the  court  say,  "that  it  is  no  part  of  the 
object  of  the  proceedings  (demurrer  to  evidence)  to  bring  be- 
fore the  court  an  investigation  of  the  facts  in  dispute,  or  to  re- 
view the  force  of  testimony  or  the  presumptions  arising 
from  the  evidence;  that  is  the  proper  province  of  the  jury. 
The  true  and  proper  object  of  such  a  demurrer  is  to  refer 
to  the  court  the  law  arising  from  the  facts.  It  supposes, 
therefore,  the  facts  to  be  admitted,  and  as  ascertained,  and 
that  nothing  remains  for  the  court  but  to  apply  the  law  to 
the  facts.''  This  doctrine  is  clearly  established  by  authori- 
ties, and  is  expounded  in  a  very  able  manner  by  Lord  Chief 
Justice  Eyre,  in  delivering  the  opinion  of  all  the  judges  in  the 
case  of  Gibson  v.  Hunter,  2  H.  Bl.  187,  before  the  house  of  lords. 
It  was  there  held  that  no  party  could  insist  upon  the  other 
party's  joining  in  demurrer,  without  distinctly  admitting 
upon  the  record  every  fact  and  every  conclusion  which  the 
evidence  given  for  his  adversary  conduced  to  prove.  If, 
therefore,  parol  evidence  is  given  in  the  case,  it  is  loose  and 
indeterminate,  and  may  be  applied  with  more  or  less  effect 
to  the  jury  as  evidence  of  circumstances  which  is  meant  to 
operate  beyond  the  proof  of  the  existence  of  those  circum- 
stances, and  to  conduce  to  the  proof  of  other  facts.  The 
party  demurring  must  admit  the  facts  of  which  the  evidence 
is  so  loose,  indeterminate,  and  circumstantial,  before  the 
court  can  compel  the  other  side  to  join  therein. 

In  this  case  we  are  compelled  to  regard  the  defendant  as 
not  admitting  upon  the  record  all  the  facts  contended  for  by 
the  plaintiffs.  We  are  not  prepared  to  say  that  the  plaintiffs' 
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counsel  acted  captiously  in  the  dispute.  It  seems  of  so 
grave  a  nature  that  the  court  interposed  and  decided  the 
facts.  This  decision  of  the  court  seems  to  be  at  variance 
with  the  opinions  above  quoted.  We  are  unable  to  find  an 
adjudged  case,  in  which  the  court  has  in  such  instance  ex- 
erted such  power.  We  think  it  was  not  its  province  to  de- 
cide what  facts  had  been  proven,  and  that  it  erred  in  doing 
so,  and  then  compelling  the  joinder.  It  had  ample  power 
to  dispose  of  the  contumaciousness  of  the  plaintiffs,  if  any 
existed.  The  exceptions  do  not  show  which  party  origi- 
nated the  disagreement^  nor  in  whose  favor  the  court  decided 
the  facts.  It  is  impossible  to  know  how  differently  the 
proof  would  appear  in  the  record,  had  not  such  decision 
been  made,  nor  what  effect  it  may  have  had  upon  the  final 
determination  of  the  cause.  It  was  the  province  of  the 
court,  not  to  find  the  facts,  but  to  apply  the  law.  In  con- 
clusion, we  think  proper  to  state,  that  we  express  no  opin- 
ion as  to  the  points  much  disputed  in  argument  as  to  the 
evidence  tending  to  show  Hatch  to  be  upon  the  actual 
rancho  of  Pino.  His  counsel  so  placed  his  case  that  all 
inferences  which  a  jury  could  reasonably  draw  must  be 
taken  against  him,  and  all  that  was  loose,  circumstantial, 
and  indeterminate  he  was  bound  to  admit  against  himself. 
Taking  the  whole  of  this  case  as  it  appears  to  us  from  the 
record,  we  think  it  should  be  sent  down  to  the  district  court 
to  be  tried  de  novo.  Let  the  judgment  be  reversed. 

BROCCHUS,  J.,  dissenting: 

I  coincide  with  the  reasoning  of  the  opinion  which  has 
been  read,  on  a  majority7  of  the  points  discussed,  and  con- 
cur fully  in  the  judgment  of  the  court  on  all  the  points  in- 
volved, so  far  as  it  reverses  the  ruling  of  the  court  below 
and  remands  the  cause  for  a  new  trial.  I  regret,  however, 
to  have  to  feel  it  my  duty  to  deliver  a  separate  opinion  on 
the  most  important  question  involved  in  the  case.  I  allude 
to  the  grant  or  deed  offered  by  the  plaintiffs  in  the  court 
below  as  evidence  to  maintain  their  action,  and  by  the  court 
excluded  from  the  jury,  as  complained  of  in  the  third  bill 
of  exceptions.  In  deciding  that  the  court  below  erred  in 
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refusing  to  allow  that  grant  to  go  to  the  jury,  it  seems 
proper  that  some  reasons  should  be  assigned  showing  that 
the  grant,  when  it  shall  be  brought  to  the  consideration  of 
the  jury  in  the  new  trial,  is  to  have  some  force  and  effect, 
and  to  indicate  the  principles  which  ought  to  govern  the 
construction  thereof  when  it  shall  come  to  be  considered  as 
evidence  in  the  court  below.  I  have  to  regret  that  in  this 
view  of  the  duty  of  this  tribunal,  I  stand  unsupported  by 
the  other  members  of  the  court. 

This  grant  appears  to  have  been  executed  by  Don  Bar- 
tolonie  Baca,  as  supreme  political  chief  of  the  province 
of  Xew  Mexico,  under  the  supreme  national  government  of 
the  re-public  of  Mexico,  with  the  consent  of  the  national 
deputation  of  the  province.  It  comes  before  us,  as  it  was 
before  the  court  below,  as  a  duly  authenticated  copy  of  the 
original,  bearing  the  appearance  of  genuineness,  and  seem- 
ing to  have  been  executed  in  due  accordance  with  the  forms, 
ceremonies,  and  solemnities  of  the  law.  This  document 
of  concession  grants  to  Don  Juan  E.  Pino  a  certain  exten- 
sive tract  of  land  lying  within  the  territory  of  Xew  Mexico, 
the  metes  and  bounds  whereof  are  therein  described,  em- 
bracing, as  it  is  alleged,  the  ranch  occupied  by  Alexander 
Hatch,  for  the  possession  of  which  this  action  of  ejectment 
was  instituted  in  the  court  below.  The  plaintiffs  in  the 
original  cause  are  the  lawful  heirs  of  the  grantee,  Don  Juan 
E.  Pino,  and  in  the  action  of  ejectment  offered  this  grant  as 
evidence  of  their  right  to  recover  possession.  The  said 
grant  having  been  rejected  by  the  court  below,  the  plaint- 
iffs have  brought  the  question  of  its  validity  to  this  appel- 
late tribunal.  The  question  is  one  of  a  very  delicate  and 
important  character,  and  in  view  of  the  importance  of  the 
principles  involved,  the  extent  of  property  depending  on 
the  result  of  this  cause,  and  the  effect  which  the  final  adjudica- 
tion of  this  question  must  have  upon  the  real  estate  of  a 
large  portion  of  the  people  of  this  territory,  it  is  natural 
that  I  should  experience  some  regret  in  differing  from  a 
majority  of  the  court  in  the  opinion  which  I  entertain  in 
reference  to  this  most  interesting  and  important  branch  of 
the  case. 
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In  the  investigation  of  the  character  of  the  grant  in  ques- 
tion, and  in  the  application  thereof  to  this  case,  we  must 
inquire,  has  it  emanated  from  a  proper  source?  Is  it  duly 
authenticated?  What  is  its  legitimate  force  and  effect,  and 
is  it  such  a  grant  as  should  command  the  protection 
of  the  courts  of  the  country?  It  is  an  undisputed  and  ad- 
mitted fact,  that  Don  Bartolome  Baca,  the  grantor,  was 
at  the  time  of  the  making  of  the  said  grant  the  duly  author- 
ized political  chief  of  this,  the  then  province  of  the  republic 
of  Mexico,  to  whose  wisdom  and  care,  under  the  advice  of 
the  provincial  deputation,  was  confided  the  government  and 
:he  interests  of  this  province.  It  is  before  us  upon  the  rec- 
ord, that  the  grantee,  Don  Juan  E.  Pino,  on  the  sixth 
day  of  December,  1823,  petitioned  the  said  political  chief 
for  a  grant  of  the  tract  of  land  described  in  the  document 
of  concession,  the  petitioner  setting  forth  in  the  petition, 
the  uses  and  purposes  to  which  he  desired  to  appropriate 
the  tract  of  land  for  which  he  petitioned.  Those  uses  were 
the  cultivation  of  the  soil,  the  pasturing  of  flocks,  the  pro- 
motion and  encouragement  of  industrial  pursuits,  and  in 
general  such  purposes  as  looked  to  the  settlement  of  the 
uninhabited  portions  of  the  province,  the  enhancement 
of  the  value  of  the  soil,  the  development  of  the  resources 
of  the  country,  and  the  promotion  of  the  public  good. 
It  further  appears  that  the  said  petition  was  referred 
by  the  said  political  chief,  Don  Bartolome  Baca,  to  the 
provincial  deputation  of  the  province,  for  their  advice  and 
consent,  it  seeming  clearly  to  have  been  the  duty  of  said 
provincial  deputation  to  counsel  and  advise  with  the  said 
political  chief  in  relation  to  the  propriety  and  wisdom  of 
making  such  grants.  It  further  appears  that  the  said  pro- 
vincial deputation,  having  duly  considered  the  matters  set 
forth  in  the  petition  thus  referred  to  them,  gave  their  agree- 
ment and  assent  to  the  concession  of  the  lands  petitioned 
for,  and  that  then,  and  not  until  then,  the  said  political 
chief,  in  the  name  of  the  supreme  national  government, 
made  to  the  petitioner,  Don  Juan  E.  Pino,  a  grant  of  the 
tract  of  land  for  which  he  petitioned,  and  for  the  purposes 
for  which  the  said  grant  was  sought. 
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It  has  already  been  remarked  that  the  grantor,  Don 
Bartolome  Haca,  was  the  undisputed  and  admitted  politi- 
cal chief  of  the  province  of  New  Mexico  at  the  time  of 
making  such  grant.  He  held  that  office  under  the  repub- 
lic of  Mexico  and  it  was  in  that  capacity  that  he  made  to 
Don  Juan  E.  Pino  the  grant  in  question.  It  is  to  be  pre- 
sumed that  all  of  his  official  acts  were  legitimate  and  in 
conformity  to  the  will  of  the  law  of  the  sovereign  power 
under  which  he  exercised  his  authority.  Such  must  be 
the  rational  and  legal  presumption,  until  it  be  shown  that  he 
transcended  his  powers,  or  acted  in  violation  of  laws  bear- 
ing upon  the  subject.  The  presumption  that  he  acted 
within  the  legitimate  scope  of  his  authority,  in  making  the 
grant,  derives  strength  from  the  circumstances  attending 
the  concession  of  the  land  from  the  incipiency  to  the  con- 
summation of  the  grant.  In  the  first  place,  let  us  look  at 
the  petition  of  the  party  seeking  the  grant.  It  is  apparent 
from  the  form  of  the  petition,  the  consideration  therein  set 
forth,  and  the  motives  by  which  it  was  obviously  incited, 
that  the  petitioner  acted  under  full  conviction  that  he  was 
applying  to  the  true  and  lawful  authority  for  the  desired 
grant.  The  reference  of  the  petition  by  the  political  chief 
to  the  provincial  deputation,  indicates  that  the  said  func- 
tionary was  disposed,  like  a  faithful  public  officer,  to  pro- 
ceed with  due  deliberation,  care,  and  wisdom,  in  the  dis- 
charge of  a  delicate  and  important  public  duty.  The 
deliberations  of  the  provincial  deputation,  and  their  final 
assent  to  the  concession  of  the  land  in  conformity  to  the 
prayer  of  the  petitioner,  the  acceptance  of  the  task  devolved 
upon  them  by  the  reference  of  the  petition  to  their  in- 
vestigation, deliberation,  and  counsel,  and  their  response 
in  advising  the  political  chief  to  make  the  solicited  grant, 
indicate  that  they  were  acting  in  conformity  to  lawr,  and 
that  the  political  chief,  with  whom  they  thus  counseled 
and  advised,  acted  in  pursuance  of  legal  authority,  in 
referring  the  case  to  their  consideration  and  in  ultimately 
making  the  concession.  The  presumption  in  favor  of  the 
legality  of  the  act  of  making  the  grant  derives  additional 
strength  from  the  considerations  which  moved  the  grantor 
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thereto.  In  doing  the  act,  he  seems  to  have  been  influenced 
by  motives  that  looked  to  the  public  weal,  such  as  the 
population  of  the  unsettled  portions  of  the  province,  the 
cultivation  of  the  soil,  the  enhancement  of  the  value  of  the 
adjacent  lands  belonging  to  the  public  domain,  the  devel- 
opment of  the  resources  of  the  country,  and  other  benefits 
to  the  general  interest  of  the  province,  which  would  legiti- 
mately flow  from  a  settlement  of  the  uninhabited  portions 
of  the  territory  and  a  spread  of  industrial  pursuits.  It  is 
apparent  that  the  considerations  which  moved  the  grantor 
in  making  the  grant  were  founded  in  a  desire  to  stimulate 
the  dormant  energies  and  develop  the  latent  resources  of 
the  country.  In  this  he  seems  to  have  acted  the  part  of  a 
faithful  public  officer,  looking  not  only  to  the  welfare  of  the 
province  over  which  he  presided,  but  also  to  the  interest 
and  aggrandizement  of  the  supreme  national  government, 
under  whose  authority  he  held  his  office  and  in  whose 
name  he  executed  the  grant. 

These  considerations  go  strongly  to  support  the  pre- 
sumption that  Don  Bartolome  Baca,  as  political  chief  of 
the  province,  made  this  grant  by  virtue  of  authority  in  him 
duly  vested  by  the  supreme  national  government  of  Mexico. 
This  presumption  is  favored  by  the  declaration  in  the  docu- 
ment of  concession  that  he  made  the  grant  by  virtue  of  the 
authority  upon  him  conferred,  and  in  the  name  of  the  supreme 
national  government.  This  grant  appears  from  the  record 
to  have  been  made  in  the  year  1823,  twenty-five  years  be- 
fore the  republic  of  Mexico  parted  with  the  right  of  soil,  and 
her  political  authority  over  this  territory,  wherein  the  land 
in  question  lies,  and  where  the  grant  thereof  was  made. 
The  act  of  granting  this  land  was,  of  course,  a  public  pro- 
ceeding. The  record  thereof  passed  to  the  archives  of  the 
government,  and  it  is  to  be  presumed  and  admitted  that  such 
official  functions,  when  exercised  by  the  high  public  author- 
ities of  the  provincial  government,  were  not  unknown  to  the 
supreme  national  authority.  It  is  not  to  be  supposed  that 
a  nation  would  establish  within  her  own  domains  a  pro- 
vincial or  subordinate  government,  appoint  officers  thereto, 
and  devolve  upon  them  the  responsible  duty  of  managing 
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the  affairs  aud  superintending  the  interests  of  that  subor- 
dinate government,  without  taking  cognizance  of  the  im- 
portant acts  of  its  functionaries. 

It  appears,  then,  that  the  supreme  national  government  of 
Mexico  acquiesced  in  the  act  of  its  subordinate  authorities 
in  this  province,  in  making  the  grant  of  land  here  in  ques- 
tion, for  the  lapse  of  about  twenty-five  years.  We  are  to 
construe  the  silence  of  the  supreme  authority  in  regard  to 
the  public  acts  of  its  subordinate  authorities  into  an  affirma- 
tion or  approval  of  those  acts.  It  has  not  been  shown  that 
the  supreme  national  government  did  any  act,  passed  any 
law,  or  issued  any  edict  disavowing  grants  made  in  this 
manner  and  by  these  authorities.  It  does  not  appear  that 
anything  has  been  done  by  the  national  government  of  Mex- 
ico tending  to  indicate  that  she  disapproved  of  such  pro- 
ceedings; but,  on  the  contrary,  those  functionaries  were  per- 
mitted for  years  to  go  on  uninterruptedly  in  the  exercise  of 
such  powers.  By  virtue  thereof,  countless  tracts  of  land 
are  now  possessed  by  the  inhabitants  of  this  territory,  who 
will  tremble  in  their  homes,  hitherto  deemed  permanent  and 
secure,  when  they  shall  have  learned,  from  the  intimation  of 
this  court,  by  how  frail  a  tenure,  in  the  opinion  of  this 
tribunal,  they  hold  their  possessions.  The  purposes  for 
which  such  grants  as  the  one  in  question  were  made,  being 
such  as  look  to  the  welfare  of  the  province,  the  develop- 
ment of  its  resources,  and  consequently  to  the  interest  and 
greatness  of  the  supreme  government,  give  encouragement 
and  strength  to  the  idea  of  presumed  acquiescence  on  the 
part  of  the  superior  power. 

After  the  lapse  of  nearly  twenty-five  years  from  the  period 
of  this  grant,  this  territory  passed  from  the  ownership  of 
Mexico  into  that  of  the  United  States,  and  in  the  transition 
from  the  jurisdiction  and  authority  of  the  old  government 
to  those  of  the  new,  the  plaintiffs  brought  with  them  this 
grant,  which  had  been  respected  and  maintained  inviolate 
for  nearly  a  quarter  of  a  century,  and  they  now  ask  us  if  we 
will  not  recognize  as  lawful  and  valid  an  act  from  a  high 
official  source,  which  for  so  long  a  period  had  the  unreserved 
acquiescence  of  their  former  sovereign.  The  supreme  court 
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of  the  United  States,  in  the  case  of  The  United  States  v. 
Arredondo  et  al.,  6  Pet.  691,  recognize  the  principle  as  to 
all  public  grants  of  lands  or  acts  of  public  officers  in  issuing 
warrants,  orders  of  survey,  permission  to  cultivate  or  im- 
prove, as  evidence  of  inceptive  and  nascent  titles.  That 
the  public  acts  of  public  officers,  purporting  to  be  exercised 
in  an  official  capacity  and  by  public  authority,  shall  not  be 
presumed  to  be  usurped,  but  a  legitimate  authority,  pre- 
viously given,  or  subsequently  ratified,  which  is  equivalent. 
In  that  case  it  is  said,  "  if  it  were  not  a  legal  presumption 
that  public  and  responsible  officers,  claiming  and  exercising 
the  right  of  disposing  of  the  public  domain,  did  it  by  order 
and  consent  of  the  government  in  whose  name  the  acts  were 
done,  the  confusion  and  uncertainty  of  titles  and  possessions 
would  be  infinite."  The  same  case,  page  723,  says:  "  The 
grants  of  colonial  governors,  before  the  revolution,  have 
always  been  and  yet  are  taken  as  plenary  evidence  of  the 
grant  itself,  as  well  as  authority  to  dispose  of  the  public 
lands.  Its  actual  exercise,  without  any  evidence  of  disavowal 
revocation,  or  denial  by  the  king,  and  his  consequent  ac- 
quiescence and  presumed  ratification,  are  sufficient  proof, 
in  the  absence  of  any  to  the  contrary  (subsequent  to  the 
grant),  of  the  royal  assent  to  the  exercise  of  his  prerogative 
by  his  legal  governors.  This  or  no  other  court  can  require 
proof  that  there  exists  in  any  government  a  power  to  dis- 
pose of  its  property.  In  the  absence  of  any  elsewyhere,  we 
are  bound  to  presume  and  consider  that  it  exists  in  the 
officers  or  tribunal  who  exercise  it  by  making  grants,  and 
that  it  is  fully  evidenced  by  occupation,  enjoyment,  and 
transfers  of  property,  had  and  made  under  them,  without 
disturbance  by  any  superior  power,  respected  by  all  co- 
ordinate and  inferior  officers  and  tribunals  throughout  the 
state,  colony,  or  province  where  it  lies." 

The  government  of  the  United  States,  in  all  the  special 
legislation  which  it  has  had  in  reference  to  grants  by  the 
former  sovereign  of  portions  of  the  domain  over  which  she 
has  subsequently  acquired  authority  and  jurisdiction,  has 
always  recognized  the  principle  here  insisted  upon,  and  in 
the  same  case,  United  States  v.  Arredondo  and  others,  the 
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supreme  court  of  the  United  States  says,  in  allusion  to  such 
legislation  by  congress,  that  "  in  their  whole  legislation  on 
the  subject  (which  has  been  examined),  there  has  not  been 
found  a  solitary  law,  which  directs  that  the  authority  on 
which  a  grant  has  been  made  under  the  Spanish  government 
should  be  tiled  by  a  claimant  and  recorded  by  a  public  offi- 
cer, or  submitted  to  any  tribunal  appointed  to  adjudicate 
its  validity  and  the  title  it  imparted.  Congress  has  been 
content  that  the  rights  of  the  United  States  should  be  sur- 
rendered and  confirmed  by  patent  to  the  claimant  under  a 
grant  purporting  to  have  emanated  under  all  the  official 
forms  and  sanctions  of  the  legal  government.  This  is 
deemed  evidence  of  their  having  been  issued  by  proper, 
lawful,  and  legitimate  authority,  when  uninipeached  by 
proof  to  the  contrary." 

In  the  same  case  the  court  say:    "  The  judicial  history  of 
the  landed  controversies  under  the  land  laws  of  Virginia 
and  North  Carolina,  as  construed  and  acted  on  within  those 
states,  and  in  those  where  the  land  ceded  by  the  states  to 
the  United  States  lie,  and  Pennsylvania,  whose  land  tenures 
are  very  similar  in  substance,  in  all  which  the  origin  of  titles 
is  in  very  general,  vague,  inceptive  equity,  will  show  the  uni- 
versal rule  that  the  acts  of  public  officers,  in  disposing  of 
public  land  by  color  or  claim  of  public  authority,  are  evi- 
dence thereof  until  the  contrary  appears  by  the  showing  of 
those  who  oppose  the  title  set  up  under  it,  and  deny  the 
power  by  which  it  professed  to  be  granted.     Without  the 
recognition  of  this  principle  there  would  be  no  safety  in  title 
papers  and  no  security  for  the  enjoyment  of  property  under 
them.     It  is  true  that  a  grant  made  without  authority  is 
void  under  all  governments:    9  Cranch,  99;  5  Wheat.  303; 
but,  in  all,  the  question  is  on  whom  the  law  throws  the  bur- 
den of  proof  of  its  existence  or  non-existence.     A  grant  is 
void  unless  the  grantor  has  the  power  to  make  it,  but  it  is 
not  void  because  the  grantee  does  not  prove  or  produce  it. 
The  law  supplies  this  proof  by  legal  presumption,  arising 
from  the  full  legal  and  complete  execution  of  the  official 
grant  under  all   the  solemnities  known  or  proved  to  exist, 
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or  to  be  required  by  the  law  of  the  country  where  it  is  made 
and  the  land  is  situated." 

The  grant  in  this  case  comes  before  us  with  all  the  ap- 
pearances of  having  been  executed  in  conformity  to  the 
solemnities  and  sanctions  of  law.  In  that  respect  it  stands 
unimpeached.  In  view  of  the  foregoing  reasoning  and 
authorities  cited,  it  is  clear  to  my  mind  that  this  grant  must 
be  respected  as  having  emanated  from  a  lawful  source,  such 
as  would  be  recognized  by  congress  in  legislation  upon  the 
subject,  and  of  which  the  courts  can  not  be  regardless.  If 
the  authority  by  which  the  grant  was  made  is  to  be  viewed 
as  legitimate  and  binding,  let  us  inquire  what  is  the  charac- 
ter and  extent  of  the  rights  thereby  vested  in  the  grantee. 
It  is  obvious  that  the  designs  of  the  grantor  were  to  give  to 
the  grantee,  not  a  mere  possessory  right,  but  a  permanent 
right  to  the  land  granted.  This  intention  is  evinced  and 
undoubtedly  indicated  by  the  instructions  or  requirements 
of  the  document  of  concession,  wherein  the  grantor  says: 
"  I  have  thought  proper  to  grant,  in  the  name  of  the  supreme 
national  government,  to  Don  Juan  E.  Pino,  and  by  this 
document  of  concession,  the  site  which  he  solicits,  on  the 
river  Gallinas,  which  shall  be  called  Hacienda  de  San  Juan 
Bautista  del  Ojito  de  las  Gallinas,  with  the  known  bound- 
aries on  the  north  of  the  landmarks  of  the  site  of  Don 
Antonio  Ortiz  and  the  mesa  of  the  Aguage  de  la  Yegua;  on 
the  south  the  river  Pecos;  on  the  east  the  mesa  of  Pajarito; 
on  the  west  the  points  of  the  mesa  Chapamius;  in  which 
fixed  points  he  shall  place  formal  and  well-constructed 
landmarks,  so  that  in  all  time  the  dividing  lines  of  the 
lands  which  have  been  granted  to  him  may  be  recognized, 
in  order  that  in  conformity  with  the  laws  now  in  force,  OP 
that  may  be  in  force,  he  may  enjoy  them  for  himself  and 
his  legitimate  heirs." 

It  is  not,  however,  necessary,  in  view  of  the  bearing 
which  this  grant  should  have  in  the  court  below,  in  the 
action  of  ejectment,  to  determine  whether  the  effect  of  the 
grant  was  to  vest  in  the  grantee  a  title  in  full  property  to 
the  land  therein  embraced,  or  only  the  right  to  settle  and 
possess.  That  the  grant  was  sufficient  to  vest  in  the 
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grantee  the  right  to  settle  and  possess,  there  can  be  no 
rational  doubt,  and  there  can  be  no  more  reason  for  uncer- 
tainty and  doubt  as  to  the  quantity  of  land  or  the  extent 
of  the  tract  over  which  the  right  of  the  grantee  was  carried. 
This  right  of  possession  was  to  the  whole  of  the  lands 
within  the  boundaries  laid  down  and  described  in  the  grant. 
The  possession  of  a  part  of  the  tract  was  in  legal  contem- 
plation a  possession  of  the  whole,  to  the  effect  that  all  other 
persons  entering  thereon  without  a  higher  and  better  right, 
derived  from  public  authority,  from  the  grantee  himself  or 
those  holding  under  the  grant,  would  be  there  as  mere  tres- 
passers. 

It  appears  from  the  evidence  that  the  grantee  did  take 
possession  of  the  tract  of  land  by  the  erection  of  buildings 
and  actual  occupancy  of  the  same.    His  right  of  possession 
thereby  became  perfected,  and  it  was  by  virtue  of  that  right 
that    the    action    of    ejectment  was  brought  in  the  court 
below.    Is  the  right  thus  acquired  such  as  the  courts  of  our 
country  should  protect?    It  is  a  humane  and  just  principle 
of  the  law  of  nations  that  even  in  conquest  private  and  in- 
dividual rights  of  property  are  not  disturbed  in  the  passage 
of  the  conquered  country  from  the  old  to  the  new  sovereign. 
The  conqueror  seizes  on  the  possession  of  the  state  and  the 
public  property,  while  private  individuals  are  permitted  to 
retain  theirs.     They  suffer  but  indirectly  by  the  war,  and 
the  conquest  only  subjects  them  to  a  new  master:     Vat., 
Law  of  Nations,  b.  3,  c.  13,  sec.  200.     The  supreme  court 
of  the  United  States,  in  the  case  of  United  States  v.  Percheman, 
1  Pet.  8G,  say  it  may  not  be  unworthy  of  remark,  that  "  it 
is  very  unusual  now  in  cases  of  conquest  for  the  conqueror 
to  do  more  than  to  displace  the  sovereign,   and  assume 
dominion  over  the  country.    The  modern  usage  of  nations, 
which  has  become  law,  would  be  violated;  that  sense  of 
justice  and  of  right  which  is  acknowledged  and  felt  by  the 
whole  civilized  world,  would  be  outraged,  if  private  prop- 
erty   should    be    generally  confiscated  and  private  rights 
annulled.    The  people  change  their  allegiance;  their  rela- 
tion to  their  ancient  sovereign  is  dissolved;  but  their  relation 
to  each  other  and  their  rights  of  property  remain  undis- 


Jan.  1855.]  PINO  v.  HATCH.  143 


Opinion  of  Brocchus,  J.,  dissenting. 


turbed.  If  this  be  the  modern  rule,  even  in  cases  of 
conquest,  who  can  doubt  its  application  to  the  case  of 
amicable  cession  of  territory?  " 

But  independent  of  this  general  principle,  it  is  expressly 
stipulated  between  the  United  States  of  America  and  the 
Mexican  republic  in  the  treaty  of  Guadalupe  Hidalgo, 
article  10,  "  that  all  grants  of  land  made  by  the  Mexican 
government,  or  by  the  competent  authorities  in  territories 
previously  appertaining  to  Mexico,  and  remaining  for  the 
future  within  the  limits  of  the  United  States,  shall  be 
respected  as  valid  to  the  same  extent  that  the  same  grants 
would  be  valid  if  the  said  territories  had  remained  within 
the  limits  of  Mexico."  By  the  same  treaty  it  is  also  stipu- 
lated that  "  Mexicans  now  established  in  territories  pre- 
viously belonging  to  Mexico,  and  which  remain  for  the 
future  within  the  limits  of  the  United  States,  as  defined  by 
the  present  treaty,  shall  be  free  to  continue  where  they  now 
reside,  or  to  move  at  any  time  to  the  Mexican  republic,  re- 
taining the  property  which  they  possess  in  said  territories, 
or  disposing  thereof  and  removing  the  proceeds  wherever 
they  please: "  Id.,  sec.  8.  The  term  property  here  is  to  be 
taken  in  the  most  general  and  liberal  sense,  as  applying  to 
lands  as  well  as  to  movable  possessions.  By  the  word 
property,  as  applied  to  lands,  is  comprehended  every  species 
of  title,  inchoate  or  perfect,  embracing  all  those  rights  which 
lie  in  contract,  those  which  are  executory  as  well  as  those 
which  are  executed.  In  this  respect  the  relation  of  the 
inhabitants  to  the  government  is  not  changed:  Smith  v. 
The  United  States,  10  Pet,  326. 

The  scrupulous  care  arid  fidelity  which  our  government 
intended  to  maintain  in  regard  to  the  rights  of  property  of 
the  inhabitants  of  this  territory  is  further  evinced  by  the 
duty  assigned  to  the  surveyor-general  of  the  territory  in  the 
law  creating  that  office,  wherein  it  is  made  the  duty  of  that 
officer  to  ascertain  the  origin,  nature,  character,  and  extent 
of  all  claims  to  lands  under  the  laws,  usages,  and  customs 
of  Spain  and  Mexico,  and  to  make  a  full  report  on  all  such 
claims  as  originated  before  the  cession  of  the  territory  to 
the  United  States  by  the  treaty  of  Guadalupe  Hidalgo,  of 
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1848,  denoting  the  various  grades  of  title,  with  his  decision 
as  to  the  validity  or  invalidity  of  each  of  the  same  under 
the  laws,  usages,  and  customs  of  the  country  before  its 
cession  to  the  United  States:  Statutes  at  Large,  1853-1854, 
Sheet  Acts,  309. 

It  thus  directly  appears  by  the  treaty  stipulations  be- 
tween the  United  States  and  the  republic  of  Mexico,  and 
by  the  subsequent  legislation  of  congress,  that  all  rights 
of  property  of  every  description  appertaining  to  the  citizens 
or  inhabitants  of  the  territory  previous  to  its  cession  to  the 
United  States,  were  to  be  sacredly  respected  and  invio- 
lably maintained.  Thus  do  whatever  rights  were  acquired 
by  the  plaintiff  in  this  suit  by  virtue  of  the  grant  of  the 
political  chief  of  this  province,  stand  securely  panoplied 
against  all  invasion,  and,  although  congress  has  thought 
proper  to  make  itself  the  judge  of  the  validity  of  such 
grants,  it  is  the  duty  of  the  courts  of  the  territory  to 
give  to  the  parties  claiming  under  them  such  protection 
as  the  law  and  equity  of  their  respective  claims  demand, 
until  their  rights  shall  have  been  finally  determined  by  the 
government  of  the  United  States.  Without  deciding 
whether  the  grant  in  question  in  this  case  gave  to  the 
grantee  a  title  in  full  property  to  the  tract  of  land  therein 
described,  it  is  unquestionable  that  it  invested  him  with  a 
right  of  possession  to  the  whole  tract,  which  could  not  be 
defeated  by  any  but  the  lawful  authority  in  the  annulment 
or  disavowal  of  the  grant.  In  the  absence  of  any  evidence 
of  the  annulment,  revocation,  or  disavowal  of  the  act  by  the 
supreme  national  government  of  Mexico,  it  must  stand  as 
evidence  of  the  right  of  possession  of  those  claiming  under 
or  by  virtue  of  the  grant.  The  action  of  ejectment  is 
purely  a  possessory  remedy.  Its  whole  object  is  to  put  the 
party  claiming  possession  into  the  enjoyment  thereof.  A 
judgment  in  ejectment  is  a  recovery  of  the  possession, 
without  prejudice  to  the  right,  however  it  may  appear  after- 
wards, even  between  the  parties:  Adams  on  Ejectment,  32; 
City  of  Cincinnati  v.  the  Lessee  of  White,  6  Pet.  431.  Such 
was  the  character  of  the  action  in  the  court  below.  The 
plaintiffs  sought  to  recover  possession,  and  offered  this 
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grant  as  evidence  of  their  right  of  recovery.  The  grant 
distinctly  defines  by  prominent  and  enduring  natural  ob- 
jects, the  metes  and  bounds  of  the  tract  of  land  which  it 
purports  to  convey.  These  objects  still  exist,  and  are  as 
distinctly  marked  now  as  they  were  at  the  time  at  which 
they  were  mentioned  in  the  deed  of  concession,  so  that 
there  can  be  no  doubt  as  to  the  precise  boundaries  within 
which  the  grant  lies. 

It  was  proved  on  the  trial,  as  appears  from  the  evidence 
on  record,  that  the  ranch  occupied  by  the  defendant,  Alex- 
ander Hatch,  was  within  those  metes  and  bounds.  If  the 
grant  is  worth  anything  more  than  a  blank  sh.eet  of  paper 
as  an  instrument,  tending  to  clothe  the  plaintiffs  with  a 
possessory  right;  if  it  is  sufficient  to  give  them  a  right  of 
possession  to  one  foot  of  the  land,  it  is  ample  for  the  pur- 
pose of  giving  possession  to  the  whole,  and  sufficient  to 
maintain  the  action  of  ejectment  against  all  other  persons 
entering  thereon  who  can  not  show  a  better  right.  The  de- 
fendant in  the  court  below  did  not  prove,  or  attempt  to 
prove,  a  better  right,  and  in  the  absence  of  such  proof 
this  grant  (had  it  been  permitted  to  go  to  the  jury),  aided 
by  the  other  testimony  adduced  on  behalf  of  the  plaintiffs 
should  have  enabled  them  to  recover. 

VOL.  I— Id 
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MANUELA  ANTONIA  CHAVEZ  v.  WM.  S.  McKNTGHT 
AND  JOSE  MARIA  GUTIERES. 

NON-JOINDER  OF  HUSBAND  IN  SUIT  BY  WIFE. — Where  a  wife  sues  in  her 
own  name  without  joining  her  husband,  and  no  objection  is  made  on 
that  ground  in  the  court  below,  such  objection  cannot  be  made  in  the 
supreme  court. 

CIVIL  LAW  PREVAILS  IN  NEW  MEXICO.— The  civil  law  is  established  by  leg- 
islative enactment  as  the  rule  of  practice  in  all  civil  cases  in  this  terri- 
tory. 

WIFE  MAT  SUB  HUSBAND  BY  CIVIL  LAW.— Although  by  the  civil  law 
a  wife  is,  in  general,  prohibited  from  suing  without  her  husband's  con- 
sent, she  is  not  thereby  prohibited  from  instituting  suits  against  him 
and  other  defendants,  where  she  has  a  legal  or  equitable  cause  of  suit. 

WIFE'S  LIEN  TO  SECURE  DOTAL  PROPERTY.— Under  the  civil  law  a  wife  has 
a  tacit  lien  or  mortgage  on  her  husband's  property,  of  the  same  efficacy 
as  a  written  mortgage,  to  the  amount  of  the  dotal  property  of  which  he 
became  possessed  through  her. 

EXTENT  OF  LIEN  IN  SUCH  CASES.— Such  lien  of  the  wife  extends  to  prop- 
erty alienated  by  the  husband  before  dissolution  of  the  community  and 
to  that  acquired  by  the  community,  as  well  as  to  the  husband's  property, 
if  necessary  to  satisfy  the  lien. 

REGISTRATION  OF  SUCH  LIEN  UNNECESSARY.— No  registration  of  such  lien 
is  necessary,  the  marriage  being  itself  sufficient  notice  of  it. 

SUCH  LIEN  NOT  DIVESTED  BY  PROCESS  OF  CREDITOR.— The  wife's  lien  in 
such  cases  is  not  divested  by  the  levy  of  process  by  a  creditor  of  the 
husband  nor  by  a  sale  on  execution. 

GANANCIAL  PROPERTY,  WHAT  is.— By  ganancial  property  is  meant  that 
which  is  increased  or  multiplied  during  the  marriage. 
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INJUNCTION  TO  ENFOBCK  WIFK'S  DOTAI,  LIBN.— An  injunction  lies  at  the 
•uit  of  a  wife  to  prevent  a  sale  on  execution  of  the  husband's  property 
and  of  that  acquired  by  the  community  by  one  of  his  creditors,  where  the 
amount  of  such  property  is  not  sufficient  to  satisfy  her  lien  for  her  dot, 
brought  to  her  husband. 

APPEAL  from  the  district  court  for  the  first  judicial  dis- 
trict. The  opinion  states  the  case. 

Aifhurd  and.  Watts,  for  the  complainant. 
Smith  and  Toiiqikins,  contra. 

By  Court,  Bliocciius,  J. : 

This  was  a  bill  in  chancery  before  Chief  Justice  Deaven- 
port,  in  the  district  court  for  the  first  judicial  district,  by 
Manuela  Antonia  Chavez,  seeking  relief  against  two  execu- 
tions upon  judgments  obtained  by  William  S.  McKnight 
against  Jose  Maria  Gutieres,  the  husband  of  the  petitioner, 
which  executions  were  levied  upon  property  in  the  posses- 
sion of  said  Jose  Maria  Gutieres,  and  upon  which  the  said 
Manuela  Antonia  Chavez  claimed  to  have  a  prior  lawful 
lien.  The  petitioner  alleged  that  some  time  in  the  year 
ISliG  she  was  married  to  one  Jose  Maria  Gutieres,  in  the 
territory  of  Xew  Mexico,  and  that  she  had  lived  with  him 
as  his  lawful  wife  from  the  period  of  their  marriage  up  to 
the  time  of  the  filing  of  her  petition;  that  by  virtue  of  said 
marriage  her  said  husband  became  possessed  of  property 
belonging  to  her  and  inherited  by  her  from  her  father, 
Francisco  Chavez,  to  the  amount  of  about  thirty  thousand 
dollars,  and  which  her  said  husband  received  as  her  dot 
or  jointure,  and  as  part  of  her  inheritance;  that  said  prop- 
erty was  inventoried  at  the  time  of  its  delivery  to  her  hus- 
band by  the  representatives  of  her  said  father,  in  conform- 
ity to  the  laws  and  customs  in  force  at  that  time  in  the  ter- 
ritory of  New  Mexico;  that  her  said  husband,  in  the  year 
1852,  became  security  to  one  William  S.  McKnight,  on  behalf 
of  one  Jose  Gutieres,  for  a  large  amount;  that  the  said  Wil- 
liam S.  McKnight  prosecuted  suits  against  the  said  Jose 
Gutieres  and  Jose  Maria  Gutieres,  and  obtained  judgments 
against  them  in  the  district  court  for  the  county  of  Santa 
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Ana,  one  for  five  thousand  five  hundred  and  fifty-one  dol- 
lars and  eighty-nine  cents,  and  the  other  for  one  thousand 
nine  hundred  and  fifty-two  dollars  and  fifty-nine  cents,  and 
having  taken  out  executions  on  the  said  judgments,  pro- 
ceeded to  levy  the  same  on  the  personal  property  of  her 
said  husband,  which  she  alleged  ought  to  be  and  of  right 
was  hers,  inasmuch  as  her  said  husband  had  not  at  the  time  of 
the  levying  of  the  said  executions,  or  at  the  time  of  her  ap- 
plication for  relief  against  the  same,  a  sufficient  property 
to  pay  the  amount  which  he  received  from  her  as  her  dot 
or  jointure.  The  petitioner  further  alleged  that  the  prop- 
erty levied  upon  by  the  said  executions  was  part  of  the 
produce  of  the  property  conveyed  to  her  said  husband  at 
the  time  of  her  marriage  as  her  dot,  and  set  up  a  claim  of 
a  tacit  hypothecation  or  mortgage  upon  the  same,  and  she 
prayed  that  the  said  William  S.  McKnight  and  Jose  Maria 
Gutieres  be  made  parties  respondent  to  her  bill;  that  an 
injunction  be  issued  to  restrain  the  enforcement  of  the  said 
executions  against  the  said  property,  and  that  such  further 
relief  be  granted  as  the  nature  and  circumstances  of  the 
case  might  require. 

In  accordance  with  the  prayer  of  the  petitioner  a  tempo- 
rary injunction  was  granted  restraining  and  enjoining  the 
sale  of  the  property  under  the  executions  aforesaid,  and 
the  said  Wni.  S.  McKnight  and  the  said  Jose  Maria  Gu- 
tieres were  summoned  to  appear  before  the  United  States 
district  court  for  the  first  judicial  district  of  the  territory  of 
New  Mexico,  to  answer  the  allegations  made  in  the  petition 
exhibited  by  the  said  complainant  against  them.  Upon 
the  hearing  of  the  cause,  one  of  the  defendants,  Wm.  S. 
McKnight,  the  plaintiff  in  the  executions,  appeared  by  his 
counsel  and  demurred  to  the  allegations  as  set  forth  in  the 
petition  of  the  complainant  as  insufficient  in  equity  to  en- 
title her  to  any  relief.  The  court  held  that  the  matters  and 
things  contained  in  the  bill  were  sufficient  in  equity  to  en- 
able the  complainant  to  maintain  the  same;  therefore  the 
demurrer  was  overruled,  and  the  defendants  given  leave  to 
answer  the  bill.  The  defendants  declined  answering,  and 
the  court  thereupon  adjudged  and  decreed  that  the  injunc- 
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tion  be  made  perpetual,  and  that  the  plaintiff  have  execu- 
tion against  the  defendants  for  the  costs  of  this  suit.  The 
defendants  excepted  to  the  ruling  of  the  court  and  appealed 
therefrom. 

In  the  argument  of  this  cause  the  counsel  for  the  defend- 
ant have  denied  the  right  of  the  complainant  to  sue  without 
the  consent  of  her  husband.  No  exception  can  be  taken  in 
an  appeal  to  any  proceeding  in  the  circuit  court,  except 
such  as  shall  have  been  expressly  decided  in  that  court: 
Act  defining  judicial  powers,  Kevised  Code  of  New  Mexico, 
sec.  5,  p.  114.  The  supreme  court,  in  appeals  or  writs  of 
error,  shall  examine  the  record,  and  on  the  facts  therein 
contained  alone  shall  award  a  new  trial,  reverse  or  affirm 
the  judgment  of  the  circuit  court,  or  give  such  other  judg- 
ment as  to  them  shall  seem  agreeable  to  law:  Id.,  sec.  7, 
p.  116.  The  defendant  in  the  court  below  did  not  con- 
test the  right  of  the  complainant  to  bring  the  suit  in 
her  own  name,  without  the  consent  of  her  husband,  but 
on  the  contrary  tacitly  confessed  that  right  and  demurred 
to  the  allegations  set  forth  in  her  petition  as  insufficient 
in  equity  to  entitle  her  to  the  relief  which  she  sought. 
The  only  question  presented  to  the  court  below  was  as 
to  the  sufficiency  of  the  allegations  to  maintain  the  suit. 
That  question  alone  was  decided  by  the  court,  and  on  the 
exception  to  that  decision  only,  is  this  appeal  founded. 
This  court,  therefore,  even  if  its  opinion  inclined  in  favor 
of  the  proposition  argued  by  counsel  of  the  appellant,  would 
seem  to  be  precluded  from  the  adjudication  of  that  ques- 
tion by  the  law  defining  the  judicial  powers  of  the  courts 
of  this  territory.  We,  however,  have  no  reluctance  in  ex- 
pressing our  opinion  upon  that  point,  although  our  views 
thereupon  may  be  regarded  as  obiter  dicta. 

According  to  the  civil  law,  a  woman,  on  marrying,  parts 
with  many  of  her  civil  rights,  and  amongst  the  rights  alien- 
ated by  the  conjugal  association  is  that  of  appearing  gen- 
erally in  court  as  plaintiff  or  defendant,  alone  or  without  the 
consent  of  her  husband.  But  she  does  not  part  with  the 
right  of  prosecuting  suits  against  her  husband  when  causes 
of  action  against  him  arise.  Escriche,  under  the  head 
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of  Mujer  Casada,  451,  says:  "The  woman  who  marries 
alienates  from  herself  the  power  of  exercising  alone  the 
greater  portion  of  her  civil  rights.  The  interest  of  the  con- 
jugal association,  and  the  deference  which  she  owes  to  her 
husband,  require  her  to  do  nothing  of  importance  without 
his  sanction;  therefore  the  wife  can  not,  without  the  con- 
currence of  her  husband,  make  a  contract,  or  withdraw 
from  any  that  she  may  have  made,  or  release  parties  there- 
from, or  make  a  quasi  contract,  or  enter  into  litigation 
stare  in  judlcio,  demanding  or  defending  by  herself  or 
attorneys.  *  *  *  But  the  wife  does  not  require  the  ex- 
press permission  of  her  husband  in  order  to  proceed  against 
him  for  his  civil  or  criminal  action." 

Such  are  the  well-established  principles  of  the  civil  law. 
Although  a  wife  is  thereby  prohibited  from  entering  alone 
into  litigation  with  other  persons  without  the  consent  of  her 
husband,  she  is  not  prohibited  from  instituting  and  main- 
taining suits  against  him  whenever  she  may  have  a  legal  or 
equitable  cause  of  action.  The  civil  law  is  commended  to 
our  highest  admiration  by  the  humane  regard  which  it  so 
justly  and  carefully  maintains  on  behalf  of  the  rights  of 
woman.  In  pursuance  of  its  wise  and  just  policy  towards 
the  sex,  it  throws  its  panoply  around  the  married  woman  to 
protect  her  against  injustice,  tyranny,  and  aggression  upon 
her  rights  on  the  part  of  her  husband.  When  her  estate  is 
imperiled  by  his  imprudence  or  extravagance,  she  is  in- 
vested with  power  to  assume  the  character  of  complainant 
against  him,  and  as  such  to  enter  the  courts  of  the  country 
and  demand  their  protection.  In  such  a  character,  and  in 
such  a  cause,  we  conceive  that  we  now  find  Manuela  An- 
tonia  Chavez  here,  with  her  bill  of  rights,  in  the  name  of 
the  law  whose  principles  are  thus  commended  to  our  admir- 
ation, asking  the  protection  of  this  court  against  the  con- 
sequence of  the  improvidence  of  her  husband,  Jose  Maria 
Gutieres. 

By  the  allegations  of  the  bill  it  appears  that  at  the  time 
of  her  marriage  with  him  he  became  possessed  of  a  large 
amount  of  property  as  her  dot.  Upon  the  faith  of  that 
property  he  became  security  for  a  large  sum  of  money.  As 
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such  security  he  was  sued  aiid  prosecuted  to  execution.    The 
executions  thus  obtained  were  levied  upon  property  in  his 
possession,  which  she  claims  as  equitably  belonging  to  her 
by  virtue  of  her  dotal  right,  inasmuch  as  he  did  not  then 
possess  a  sufficiency  of  property  to  enable  him  to  make  res- 
titution to  her  of  the  amount  of  the  dot  which  she  brought 
to  him  at  the  time  of  their  conjugal  association.    She  prays 
in  her  petition  that  he  be  made  a  party  respondent  to  her 
bill  and  summoned  to  answer  the  allegations  therein  con- 
tained.   He  stands  in  the  attitude  of  a  party  defendant  in 
the  cause,  and  is  constructively  and  virtually  charged  with 
squandering  or  improvidently  using  her  dotal  property,  by 
applying  it  to  purposes  foreign  from  those  for  which  it  was 
placed  in  his  hands;  by  making  it  liable  for  securityship, 
while  its  legitimate  purpose  was  to  conduce  to  their  conju- 
gal contentment — to  secure  their  comfort,  to  protect  them 
from  want,  to  enable  them  to  provide  amply  for  their  fam- 
ily, and  to  promote  their  general  prosperity  and  happiness. 
It  is  not  difficult  to  conceive  that  the  court  below,  upon 
a  full  hearing  of  the  cause,  might  have  decreed  in  behalf  of 
the  complainant,  beyond  the  express  prayer  of  her  petition 
for  an  injunction  to  prevent  the  sale  of  the  property  levied 
upon  by  the  executions.    If  the  cause  had  proceeded  to  a 
final  hearing  upon  bill,  answer,  and  proofs,  such  a  state  of 
facts  might  have  been  disclosed  as  to  have  made  it  the 
duty  of  the  court,  under  the  prayer  for  general  relief,  to 
render  a  decree  against  the  husband  to  prevent  him  from 
dissipating  and  wasting  the  property  in  his  possession,  to 
the  prejudice  of  the  rights  of  the  complainant,  as  set  forth 
in  the  allegations  of  her  bill.     Under  the  general  prayer 
for  relief,  the  court  might  have  extended  its  decree  beyond 
the  specific  relief  prayed  for  by  the  complainant,  so  as  to 
save  her  the  trouble  and  expense  of  similar  suits  for  the 
future.     If  the  defendants  had  put  in  their  answer  to  the 
bill,  and  the  case  had  gone  on  to  be  heard  upon  the  proofs, 
a  state  of  facts  might  have  been  developed  in  reference  to 
the  extravagance  and  improvidence  of  the  husband,  which 
would  have  inclined  the  complainant  to  ask  at  the  bar  such 
a  decree  as  would  have  placed  her  property,  then  in  the 
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hands  of  her  husband,  beyond  his  control — beyond  the 
reach  of  his  improvidence  and  extravagance — and  such  a 
power  the  court  could  have  exercised  under  the  general 
prayer,  if  the  particular  relief  asked  for  was  authorized  by 
the  facts  stated  in  the  petition:  Barton's  Suit  in  Equity, 
46.  The  allegations  in  this  bill,  it  seems  to  us,  were 
sufficient  for  that  purpose.  A  separation  of  the  dowry  and 
other  goods  which  the  wife  brought  to  her  husband,  and 
left  with  him  on  condition  that  he  should  bear  the  charges 
of  the  marriage,  ought  to  be  decreed  in  a  court  of  justice 
on  sufficient  proof  that  the  bad  condition  of  the  affairs  of 
the  husband  and  the  smallness  of  his  estate,  put  the 
property  of  the  wife  in  danger:  1  Domat  Civil  Law, 
394,  395.  Such  a  condition  of  things  might  have  been 
shown  within  the  allegations  of  the  complainant's  bill  if  the 
cause  had  proceeded  to  a  hearing  upon  the  averments,  the 
answer,  and  the  proofs.  The  husband  then  stands  in  the 
attitude  of  a  defendant;  he  is  made  so,  not  only  by  the 
special  prayer  that  he  be  made  a  party  defendant,  but  also 
by  the  nature  of  the  averments  contained  in  the  petition. 

This  seems  clearly  to  be  a  case  in  which  the  wife  may  sue 
without  the  consent  of  her  husband,  for  it  is  not  to  be  pre- 
sumed that  the  husband  would  have  given  his  consent  to 
the  institution  of  a  suit  against  himself.  The  complainant 
was  therefore  properly  in  court  demanding  a  judicial  inves- 
tigation of  the  allegations  set  forth  in  her  bill.  From  all 
that  appears  on  the  record,  the  allegations  contained  in  the 
bill,  in  default  of  the  answer  of  defendants,  are  to  be  taken 
pro  confesso  as  to  all  matters  of  fact  therein  alleged — that 
the  complainant,  Manuela  Antonia  Chavez,  at  the  time  of 
her  marriage  to  Jose  Maria  Gutieres,  placed  in  his  posses- 
sion property  belonging  to  her  and  inherited  by  her  from 
her  father  to  the  amount  of  about  thirty  thousand  dollars, 
and  that  he  received  the  same  as  her  dote  or  jointure  and  as 
part  of  her  inheritance.  By  the  civil  law,  which  is  recog- 
nized and  established  by  legislative  enactment  as  the  rule 
of  practice  in  this  territory,  in  all  civil  cases  the  wife 
acquires  a  tacit  lien  or  mortgage  upon  the  property  of  her 
husband  to  the  amount  of  the  dotal  property  of  which  he 
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became   possessed    through    her:     Febrero,  vol.  3,  p.  366, 
sec.  10;  White  Recopilacion,  vol.  1,  pp.  139,  140. 

The  recognition  of  this  principle  and  the  maintenance  of 
the  right  of  married   women  to  such   an  Mpotecacion  runs 
through  all  the  elementary  authorities  on  the  civil  law. 
According  to  the  provisions  of  the  Spanish  law,  Partidas, 
4,  11,  1,  17,  the  wife  had  a  tacit  mortgage  on  the  property 
of  her  husband  for  the  restitution  of  both  her  dotal  and 
paraphernal   effects:    Gasqnet  et  al.    v.  Dimitry,    9   La.    588; 
Uenj.  &  S.  Dig.  437.     This  right  of  the  wife  to  a  tacit 
mortgage    is    so    fully    and    clearly    maintained,  both  by 
elementary  and  judicial  authorities,  and,  indeed,  seems  to 
have  been  so  far  conceded  by  the  counsel  for  appellant  as 
to  render  amplification  upon  that  point  entirely  unneces- 
sary, and  the  law  being  established,  we  will  proceed  to  in- 
quire   into    its    application  to  this  case.     The  complain- 
ant in  her  bill  avers  that,  at  the  time  of  her  marriage, 
her   husband    received   as    her    dot    or    jointure,    and    as 
part  of  her  inheritance,  property  to  the  amount  of  about 
thirty  thousand  dollars,  and  the  allegation  not  having  been 
denied,  it  stands  as  confessed,  and  therefore  the  law  as  laid 
down,  and  the  facts  as  confessed,  establish  a  tacit  lien  or 
mortgage  upon  the  property  of  the  husband,  Jose  Maria 
Gutieres,  in  favor  of  the  wife,  Manuela  Antonia  Chavez,  to 
the  amount  of  her  dot,  as  set  forth  in  her  bill.   The  bind- 
ing force  and  effect  of  a  tacit  mortgage  is  equal  to  that  of  an 
express  written  mortgage,  and  attaches  as  strongly  to  the 
property  upon  which  it  has  its  lien:    Febrero,  sec.  6,  p.  365; 
and  the  general  mortgage  of  the  wife  for  her  dower  ex- 
tends to  property  alienated  by  her  husband  before  the  dis- 
solution of  the  community  and  to  the  property  acquired  by 
the  community,  as  well  as  that  which  belonged  to  her  hus- 
band separately:  Cassou  v.  Btanque,  3  Mart.  392;  Benj.  &  S. 
Dig.  436.    So  jealous  and  careful  does  the  law  seem  to  be  in 
the  protection  of  the  rights  of  the  wife,  that  no  registration 
or  record  of  her  mortgage  is  required,  but  the  marriage 
alone  is  left  to  give  notice  of  her  lien  upon  the  property  of 
her  husband.    Where  a  husband  has  alienated  paraphernal 
property  of  his  wife  and  receives  the  proceeds,  she  has  a 
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lien  and  privilege  therefor  on  his  estate,  nor  is  it  neces- 
sary that  any  evidence  of  her  claim  be  registered:  Dreux  v. 
Dreux' s  Syndics,  3  Mart.  (K  S. )  239;  Benj.  &  S.  Dig.  436. 
And  in  this  respect  there  is  no  difference  between  her  dotal 
and  her  paraphernal  rights.  Her  mortgage  arising  out  of  her 
paraphernal  and  dotal  rights  stands  upon  the  same  footing 
as  regards  recording  the  evidence  of  them;  her  legal  mort- 
gage attaches  in  both  cases  without  being  recorded:  Pain 
v.  Ferret,  10  La.  303;  Benj.  &  S.  Dig.  438. 

Having  seen,  then,  that  a  tacit  mortgage  is  as  highly 
favored  by  the  law,  and  attaches  as  strongly  as  an  express 
recorded  mortgage,  let  us  see  how  far  it  may  be  affected  by 
the  claims  of  common  creditors.  In  the  case  of  Blanchard 
v.  Blanchard  et  al.,  6  La.  298,  it  is  maintained  that  a  sale 
of  mortgaged  property  by  the  sheriff  under  execution,  at 
the  suit  of  another  and  ordinary  creditor,  does  not  extinguish 
a  legal  mortgage,  a  fortiori  the  levying  of  an  attachment 
on  it  can  not:  Benj.  &  S.  Dig.  447;  and  the  principle  is  car- 
ried still  further  in  favor  of  the  mortgage  of  the  wife  in  the 
case  of  Eastin  v.  Eastirfs  Heirs,  10  La.  198,  where  it 
is  laid  down,  that  if  the  legal  mortgage  of  the  wife  attach 
to  property  before  the  sale,  the  court  will  give  effect  to  it  on 
the  property  in  the  hands  of  the  vendee  of  the  husband: 
Benj.  &  S.  Dig.  437. 

Such  seems  to  be  the  general  current  of  authority  upon 
this  subject  in  support  of  the  principle  that  the  lien  acquired 
by  the  mortgage  upon  the  property  mortgaged  can  not  be 
divested  either  by  the  levying  of  process  upon  the  mortgaged 
property,  or  the  sale  thereof  by  the  mortgagor,  or  under 
execution.  It  is  alleged  in  the  complainant's  bill  that  the 
property  levied  upon  by  McKnight's  executions  was  part 
of  the  produce  of  the  dotal  property  which  she  brought  to 
her  husband  at  the  time  of  their  marriage,  and  in  view  of 
that  averment,  the  counsel  for  appellant  maintain  that  the 
property  levied  upon  was  of  the  character  of  bienes  de  ganan- 
cias,  and  therefore  liable  to  the  execution.  By  ganancial 
property  we  understand  that  which  is  increased  or  multi- 
plied during  marriage:  White  Recopilacion,  61;  but  in 
view  of  the  allegation  of  the  bill,  that  the  husband  had  not 
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property  enough  at  the  time  of  the  levying  of  the  executions 
to  satisfy  the  claim  or  lien  of  his  wife  for  her  dot,  the 
question  whether  the  property  levied  upon  was  ganancial  or 
not  becomes  immaterial,  for  the  mortgage  of  the  wife  for 
her  dower  extends  to  the  property  acquired  by  the  com 
munity,  as  well  as  that  belonging  to  her  husband  separately : 
Casnou  v.  Blangue,    3  Mart.    392;    Benj.    &  S.    Dig.    437. 
There  would  be  a  great  and  glaring  inconsistency  in  giving 
the  wife  a  mortgage  upon  the  property  of  the  husband  to 
the     full    amount  of  her  dot,  and  then  making  property 
acquired  by  the  husband  liable  to  the  debts  of  ordinary 
creditors,  while  the  entire  amount  of  his  estate  would  be 
insufficient  to  enable  him  to  make  restitution  of  her  dotal 
property.    The  proposition  is  entirely  and  palpably  repug- 
nant to  the  law  of  the  tacit  mortgage  of  the  wife,  as  applied 
to  this  case;  for  it  is  obvious,  under  the  averments  of  the 
bill,  that  to  take  away  the  property  levied  upon  would  in- 
crease an  already  existing  insolvency  of  the  husband  to 
pay  to  his  wife  the  amount  of  the  dot,  which  she  alleges 
having  brought  to  him  on  their  marriage.    It  was  argued 
by  counsel  for  the  appellant,  that  the  tacit  lien  or  hypothe- 
cation contended  for  on  the  part  of  the  appellee  could  not 
be   enforced    against    creditors,  but  that  the  property  hy- 
pothecated must  be  reduced,  to  be  her  property,  by  bill  in 
chancery,  or  else  the  lien  must  be  lost.     No  authorities 
were  cited  in  support  of  the  argument,  and  it  stands  in 
direct  antagonism  to  all  the  law  and  reasoning  which  has 
been  brought  to  bear  upon  the  subject.     We  can  not  con- 
ceive that  it  was  the  duty  of  the  appellee  to  seek  the  aid  of 
equity,  in  the  enforcement  or  protection  of  her  lien,  at  any 
earlier  period  than  the  filing  of  her  bill  in  this  case,  when 
she  found  a  creditor  of  her  husband  about  to  interfere  with 
her  rights.    No  error  appearing  upon  the  record,  the  judg- 
ment of  the  court  must  be  affirmed  with  costs. 
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FEANCISCO     EOMEEO     AND     JUAN     BENEBIDIZ    v. 
FEANCISCO  SILVA. 

JURISDICTION  IN  DEBT  UNDER  ONE  HUNDRED  DOLLARS. — The  district  courts 
have  concurrent  jurisdiction  with  courts  of  justices  of  the  peace  in  debt 
in  sums  less  than  one  hundred  dollars. 

COSTS  ALLOWED  WHERE  DAMAGES  UNDER  ONE  HUNDRED  DOLLARS.— The 
plaintiff  in  an  action  of  debt  in  the  district  court  recovering  less  than  one 
hundred  dollars'  damages  is  nevertheless  entitled  to  costs. 

FORM  OF  JUDGMENT  AND  VERDICT  ON  INJUNCTION  BOND.— In  an  action  on  an 
injunction  bond,  where  the  jury  award  the  plaintiff  damages  below  the 
penal  sum,  the  verdict  should  be  for  the  penal  sum  with  damages  assessed 
at  the  amount  awarded,  and  the  judgment  should  be  that  the  plaintiff 
recover  the  penal  sum  to  be  discharged  on  payment  of  the  sum  awarded 
as  damages;  but  a  defect  in  this  respect,  being  merely  formal,  may  be 
corrected  in  the  supreme  court. 

APPEAL  from  the  district  court  of  the  first  judicial  dis- 
trict. The  case  is  stated  in  the  opinion. 

Wheat  on,  for  the  appellants. 
Watts  and  Ashurst,  for  the  appellee. 

By  Court,  DEAVENPORT,  C.  J. : 

This  case  was  instituted  and  tried  in  the  district  court  of 
the  first  judicial  district  of  this  territory.  Francisco  Silva 
instituted  his  action  of  debt  on  an  injunction  bond  against 
Francisco  Eomero  and  Juan  Benebidiz.  The  bond  is  in 
the  words  and  figures  following:  Know  all  men  by  these 
presents  that  we,  Francisco  Eomero  as  principal  and  Juan 
Benebidiz  as  security,  are  held  and  firmly  bound  unto 
Francisco  Silva  in  the  sum  of  one  hundred  dollars,  to  the 
payment  of  which  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  forever.  Sealed  with  our  seals,  and  dated 
this  May  10,  1855.  The  condition  of  the  above  obligation 
is  such  that  whereas  the  above-named  Francisco  Eomero, 
for  himself  and  his  associates,  has  sued  out  an  injunction 
before  his  honor,  J.  J.  Deavenport,  restraining  and  enjoining 
Francisco  Silva  and  Pedro  Montoya  from  interfering  with 
the  said  Francisco  Eomero  and  his  associates  from  working 
upon  and  repairing  a  certain  acequia  mentioned  in  said  bill 
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filed  and  enjoining  and  restraining  the  said  Francisco  Silva 
and  Pedro  3Iontoya  from  turning  or  directing  the  water 
from  said  acequia.  Now,  if  the  said  Francisco  Romero  and 
his  associates  shall  well  and  truly  pay  all  damages  that  may 
be  caused  to  the  said  Francisco  Silva,  on  account  of  the 
wrongful  suing  out  of  said  injunction,  then  this  obligation 
to  be  null  and  void,  otherwise  to  remain  in  full  force  and 

virtue. 

Signed: 

His 

FRANCISCO  x  ROMERO.      [SEAL.] 

mark. 
His 

JUAN  x  BENEBIDIZ.  [SEAL.] 

mark. 

The  defendants  pleaded  nil  debet.  Thereupon  a  trial  was 
had,  and  the  jury  returned  a  verdict  as  follows:  We,  the 
jury,  find  for  plaintiff  and  assess  his  damages  at  fifty  dol- 
lars. Thereupon  the  following  judgment  was  entered  up: 
It  is  therefore  ordered  by  the  court  that  the  said  plaintiff 
recover  of  the  said  defendant  the  sum  of  fifty  dollars  for  his 
damages,  assessed  as  aforesaid,  and  also  his  costs  in  this 
behalf  to  be  taxed.  A  motion  was  made  for  a  new  trial, 
which  the  court  overruled,  to  the  overruling  of  which  mo- 
tion defendant  excepted  and  prayed  an  appeal  to  this  court, 
which  was  granted.  The  error  assigned  in  this  case  is  that 
the  court  erred  in  giving  judgment  for  the  sum  of  fifty  dol- 
lars and  costs  against  the  defendant,  when  it  should  have 
been  for  fifty  dollars  against  defendant,  and  against  the 
plaintiff  for  costs.  In  support  of  such  error,  counsel  for 
appellant  rely  upon  the  following  section  of  the  revised 
code:  "In  all  actions  founded  upon  debt  or  other  con- 
tract, if  the  plaintiff  recover  an  amount  which,  exclusive  of 
interest,  is  below  the  jurisdiction  of  the  court,  he  shall  re- 
cover judgment  therein,  but  the  costs  shall  be  adjudged 
against  him  unless  the  plaintiff's  claim,  as  established  on 
the  trial,  shall  be  reduced  by  offset  below  the  jurisdiction 
of  the  court:"  Revised  Code,  sec.  2,  p.  198. 

Under  this  section  the  only  question  to  be  settled  is, 
whether  the  district  court  had  jurisdiction.  The  organic 
law  provides,  that  the  jurisdiction  of  the  several  courts 
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herein  provided  for,  both  appellate  and  original,  and  that 
of  the  probate  courts  and  of  justices  of  the  peace,  shall  be 
as  limited  by  law,  provided  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  where  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  where  the 
debt  or  sum  claimed  shall  exceed  one  hundred  dollars;  and 
the  said  supreme  and  district  courts  respectively  shall  pos- 
sess chancery  as  well  as  common  law  jurisdiction:  Revised 
Code,  sec.  10,  pp.  61,  62.  The  territorial  legislature  provides 
the  district  court  shall  have  original  jurisdiction  in  all 
cases,  civil  and  criminal,  in  which  the  jurisdiction  is  not 
specially  delegated  to  some  other  court,  and  such  appellate 
and  supervisory  jurisdiction  as  may  be  given  them  by  law: 
Eevised  Code,  sec.  21,  p.  174.  Let  us  see  if  the  jurisdiction 
over  this  case  is  specially  delegated  to  some  other  court. 
There  is  nothing  in  the  organic  law  that  ousts  the  district 
court  of  its  jurisdiction  over  this  case.  If  we  examine  the 
jurisdiction  given  to  justices  of  the  peace,  we  find  that 
every  justice  of  the  peace  shall  have  jurisdiction  co-exten- 
sive with  the  county  of  or  for  which  he  is  elected,  of  all  ac- 
tions of  debt,  covenant,  and  assumpsit,  and  in  all  actions 
founded  on  contracts,  of  trespass,  and  trespass  on  the  case 
for  injuries  to  persons,  or  to  real  or  personal  property, 
wherein  the  debt,  or  balance  due,  or  damages  shall  not  ex- 
ceed one  hundred  dollars,  and  to  take  and  enter  judgment 
on  the  confession  of  any  defendant  when  the  amount  of  the 
judgment  confessed  does  not  exceed  one  hundred  dollars: 
Revised  Code,  sec.  34,  p.  142;  but  there  is  no  exclusive 
jurisdiction  specially  conferred  on  them  by  the  legislature. 
We  understand  by  these  terms,  "  not  specially  delegated  to 
some  other  court,"  to  mean  a  jurisdiction  to  be  exclusively 
exercised.  The  district  court  has  concurrent  jurisdiction  with 
the  courts  of  the  justices  of  the  peace  in  debt,  etc.,  in  sums 
under  the  amount  of  one  hundred  dollars.  The  amount  of 
damages  not  falling  under  the  jurisdiction  of  the  district 
court,  there  is  no  error  in  taxing  the  costs  against  defendant. 
The  only  error  we  perceive  in  the  record  is  in  the  form  of 
the  verdict  and  judgment  rendered  below.  The  verdict 
should  have  been:  We,  the  jury,  find  for  the  plaintiff  the 
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penal  sum  of  the  bond,  and  assess  his  damages  on  the  same 
at  fifty  dollars.  The  judgment  should  have  been:  It  is 
therefore  ordered  by  the  court  that  plaintiff  recover  of  the 
defendant  one  hundred  dollars,  the  penal  sum  of  said  bond, 
to  be  discharged  by  payment  of  fifty  dollars,  the  damages 
assessed  by  reason  of  the  breach  of  the  same,  and  also  his 
costs  on  this  behalf  expended,  to  be  taxed.  But  as  this  only 
goes  to  the  form  and  not  to  the  substance,  it  may  be  cor- 
rected in  this  court.  Let  the  judgment  be  affirmed,  with 
the  modification  as  to  the  form,  with  costs. 


JUAN   ARCHIBEQUE  v.  JOSE   MARIA  MIEEA. 

DISTRICT  COURTS  HAVE  NO  STRICTLY  APPELLATE  JURISDICTION. — Under  the 
organic  act  no  court  is  clothed  with  appellate  powers  except  the  supreme 
court,  and  the  legislature  can  not  confer  upon  the  district  courts  strictly 
appellate  and  revisory  jurisdiction. 

APPEAL  TO  DISTRICT  COURT  FROM  JUSTICE,  How  TRIED. — On  an  appeal 
from  a  justice  of  the  peace  to  the  district  court,  the  case  Is  tried  de  novo 
on  its  merits  In  such  district  court,  as  a  court  of  original  jurisdiction,  and 
not  as  an  appellate  court,  without  regard  to  the  previous  trial,  and  the 
parties  may  file  accounts,  set-offs,  etc.,  as  If  the  case  had  originated  in 
the  district  court. 

ERRORS  IN  TRANSCRIPT  ON  SUCH  APPEAL.— The  transcript  on  appeal  from 
a  justice  of  the  peace  to  the  district  court  is  to  be  resorted  to  only  to 
ascertain  that  the  case  originated  and  was  tried  in  such  justice's  court, 
a  judgment  rendered,  and  an  appeal  properly  taken,  and  It  Is  not  error 
for  the  court  to  refuse  to  dismiss  the  case  for  errors  apparent  in  the 
transcript. 

DISCREPANCIES  IN  TESTIMONY  ARE  FOR  JURY.— It  Is  the  province  of  the  jury 
to  weigh  the  testimony  and  to  decide  as  to  apparent  discrepancies  therein. 

NEW  TRIAL  BECAUSE  VERDICT  AGAINST  EVIDENCE.— An  application  for  a 
new  trial  because  the  verdict  is  against  evidence  is  addressed  to  the 
sound  discretion  of  the  court,  and  should  be  denied,  unless  the  finding 
of  the  jury  is  clearly  against  the  weight  of  evidence,  and  the  ends  of 
justice  obviously  require  that  a  new  trial  should  be  had. 

APPEAL  from  the  district  court  of  the  first  judicial  dis- 
trict for  Santa  Ana  county.  The  case  appears  from  the 
opinion. 

Joab  Houghton,  for  the  appellant. 
8.  B.  Elkins,  contra. 
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By  Court,  DEAVENPORT,  C.  J. : 

This  action  was  commenced  before  Vicente  Romero,  a 
justice  of  the  peace  for  the  county  of  Santa  Ana,  by  Juan 
Archibeque  against  Jose  Maria  Miera,  for  damages  done  to 
his  wheat  in  his  wheat-field  by  the  cattle  of  defendant. 
The  said  justice  of  the  peace  gave  judgment  against  said 
Miera,  that  he  should  pay  said  Archibeque  forty  almudes 
of  wheat,  from  which  judgment  said  Miera  prayed  an  ap- 
peal to  the  district  court  for  the  first  judicial  district  for  the 
county  of  Santa  Ana.  In  the  district  court  the  case  was 
tried  de  novo.  Defendant  Miera,  in  the  district  court,  made 
a  motion  to  dismiss  plaintiff's  action  for  reasons  apparent 
on  the  record,  which  the  court  overruled,  and  allowed 
plaintiff  to  file  his  account.  The  account  filed  is  in  the 
following  words:  "  To  damages  caused  by  the  cattle  of  said 
Jose  Maria  Miera,  eating  and  destroying  the  wheat  of  the 
said  Juan  Archibeque,  of  the  value  of  fifteen  dollars,  being 
forty  almudes  of  wheat,  in  the  year  1855."  To  the  over- 
ruling of  said  motion,  and  permitting  said  account  to  be 
filed  in  said  cause,  the  appellee  assigns  as  error,  if  there 
be  error  in  the  record,  in  his  joinder  to  errors  assigned  by 
appellant.  To  settle  the  practice  in  cases  of  appeals  from 
the  courts  of  justices  of  the  peace  to  the  district  courts  of 
this  territory,  it  is  deemed  necessary  to  notice  these  points. 
The  organic  act,  section  10,  enacts,  that  the  judicial  power 
of  this  territory  shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace.  The 
same  act  sums  up  the  jurisdiction  of  these  several  courts 
as  follows:  The  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts,  and  of  justices  of  the  peace,  shall  be  as 
limited  by  law,  provided  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  where 
the  title  or  boundaries  of  land  may  be  in  dispute,  or  when 
the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars. 
And  the  said  supreme  and  district  courts  respectively  shall 
possess  chancery  as  well  as  common  law  jurisdiction. 

Under  the  organic  act  no  court  in  this  territory  is  clothed 
VOL.  I— 11 
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with  appellate  powers  except  the  supreme  court.  The  dis- 
trict court,  courts  of  probate,  and  of  justices  of  the  peace  are 
courts  of  original  jurisdiction.  The  jurisdiction  of  these 
several  courts  is  thus  limited  by  the  organic  law  as  to  their 
appellate  and  original  powers.  It  fixes  their  character;  and 
that  portion  of  the  organic  act  which  provides  that  the  juris- 
diction of  the  several  courts  herein  provided  for,  both  ap- 
pellate and  original,  and  that  of  the  probate  courts  and  of 
justices  of  the  peace,  shall  be  as  limited  by  law,  provided, 
etc.,  it  does  not  confer  upon  the  legislature  the  power  to  be- 
stow upon  the  supreme  court  original  jurisdiction,  nor  ap- 
pellate powers  upon  the  other  courts  therein  mentioned. 
It  only  provides  that  the  jurisdiction  of  the  supreme  court, 
with  its  appellate  power,  shall  be  as  limited  by  law,  and 
the  jurisdiction  of  the  other  courts  therein  mentioned  as 
courts  of  original  jurisdiction  shall  be  as  limited  by  law. 

'It  will  be  seen,  by  reference  to  the  revised  code,  sec.  101, 
p.  164,  that  it  is  provided,  that  any  person  aggrieved  by 
any  judgment  rendered  by  any  justice  may  appeal  by  him- 
self, his  agent,  or  attorney,  to  the  district  court  of  the 
county  where  the  same  was  rendered,  under  the  provisions 
therein  specified.  Section  104,  on  same  page,  provides  that 
the  case  upon  such  appeal  shall  be  tried  de  novo,  and  the 
same  rules  shall  govern  the  district  court  in  said  trial  that 
are  prescribed  for  the  government  of  justices'  courts.  The 
appeal  here  allowed  is  only  a  remedy  prescribed  by  law  to 
enable  parties  who  may  conceive  themselves  aggrieved 
by  the  judgments  of  justices  of  the  peace,  to  take  their  cases 
into  the  district  courts  as  courts  of  original  jurisdiction,  to 
have  their  cases  there  tried  de  novo  upon  their  merits.  Sec- 
tion 103  requires  that  on  or  before  the  first  day  of  the  next 
term  of  the  district  court  for  the  county,  the  justice  shall 
file  in  the  office  of  the  clerk  of  said  court  a  transcript  of  all 
the  entries  made  in  his  docket  relating  to  the  case,  together 
with  all  the  papers  relating  to  the  suit:  See  Revised  Code, 
164.  The  motion  made  by  appellee,  in  the  court  below,  to 
dismiss  the  action  for  reasons  apparent  on  the  record  had 
reference  to  the  transcript  sent  up  by  the  justice  of  the 
peace.  The  district  court  did  not  sit  as  a  court  exercising 


Jan.  1857.]  ARCHIBEQUE  v.  MIERA.  163 

Opinion  of  the  Court— Deavenport,  C.  J. 

appellate  powers  to  revise  and  correct  such  errors  in  law  as 
might  appear  in  the  transcript  of  the  justice  of  the  peace. 
The  case  had  been  brought  by  appeal  from  the  court  below 
to  be  tried  de  novo.  The  only  office  which  the  transcript 
by  law  can  perform  in  the  district  court  is  to  certify 
to  that  court  that  a  certain  case  had  originated  in  the  jus- 
tice's court,  how  said  case  was  decided,  and  that  the  appeal 
had  been  regularly  prayed  for  and  taken  to  the  district 
court.  And  upon  such  appeal  being  taken  it  is  the  duty  of 
the  justice  of  the  peace  to  send  up  with  his  transcript  all 
the  papers  relating  to  the  case.  The  case  then  is  regularly 
in  the  district  court,  to  be  tried  de  novo  upon  its  merits;  in 
other  words,  the  district  courts,  ascertaining  from  the  jus- 
tice's transcript  that  the  case  had  originated  in  the  justice's 
court,  and  there  having  been  tried  and  being  brought  prop- 
erly before  it  by  appeal,  it  pays  no  further  attention  to  the 
transcript,  but  proceeds  to  try  the  case  upon  its  merits,  as 
if  no  trial  had  ever  taken  place.  From  this  point  the  dis- 
trict court  proceeds  unshackled  to  try  the  case  de  novo,  al- 
lowing the  parties,  not  by  way  of  amendment,  but  as  in  a  case 
never  before  tried,  to  file  their  accounts,  set-offs,  or  to  do 
whatever  is  necessary  to  a  full,  clear,  and  legal  representa- 
tion of  the  real  merits  of  the  issue  between  the  parties. 
The  case  in  every  respect  is  to  be  tried  de  novo,  without  re- 
gard to  the  proceedings  of  the  justice  of  the  peace,  and 
the  district  court  can  only  look  to  the  transcript  of  the  jus- 
tice of  the  peace  for  the  purpose  of  ascertaining  if  the  case 
appealed  is  the  one  that  originated  there,  and,  after  having 
done  so,  the  transcript  is  of  no  further  service  than  that  of 
enabling  the  clerk  to  tax  the  costs  in  the  case. 

In  disposing  of  this  error,  as  assigned  by  the  appellee, 
this  court  only  does  so  to  settle  the  practice  in  relation 
to  appeals  from  justices  of  the  peace  to  the  district  courts, 
a  practice  which  is  of  growing  importance,  inasmuch  as 
from  the  imperfect  manner  in  which  justice's  of  the  peace 
keep  their  entries,  if  cases  had  to  abide  the  transcript 
made  out  and  sent  to  the  district  courts,  scarcely  one  in 
twenty  could  ever  be  tried  de  novo.  In  overruling  said 
motion  to  dismiss  plaintiff's  action,  and  in  permitting  him 
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to  tile  bis  account,  the  district  court  committed  no  error, 
and  its  course  is  in  accordance  with  law  and  in  consonance 
with  the  practice  as  indicated  and  set  forth  above.  The  case 
proceeded  to  trial  in  the  district  court  below,  and  the 
jury  returned  a  verdict  in  favor  of  the  defendant,  Miera, 
and  the  court  rendered  up  a  judgment  in  his  behalf.  Plaint- 
iff below  moved  for  a  new  trial,  which  the  court  over- 
ruled. To  which  opinion  of  the  court,  in  overruling  said 
motion  for  a  new  trial,  plaintiff  excepted,  and  prayed  an 
appeal  to  this  court.  Two  grounds  of  error  are  assigned 
here  by  appellant:  1.  That  the  district  court  erred  in  re- 
fusing to  grant  the  motion  for  a  new  trial ;  2.  The  district 
court  erred  in  rendering  judgment  for  appellee  when  it 
should  have  been  for  appellant.  It  is  necessary  to  examine 
the  testimony  in  this  case  to  ascertain  if  there  be  error  or 
not.  Pablo  Archibeque,  a  witness  on  the  part  of  appel- 
lant, states  that  on  one  occasion  he  saw  eleven  head  of 
cattle,  large  and  small,  belonging  to  the  said  Jose  Maria 
Miera,  jump  into  the  wheat-field  of  Juan  Archibeque,  and 
he  went  and  drove  them  out.  It  wras  in  June,  about  the 
first.  The  field  was  damaged  about  the  time  he  drove 
them  out.  Juan  Archibeque  came  to  the  field  and  asked 
whose  cattle  they  were,  and  witness  said  they  were  the 
cattle  of  Jose  Maria  Miera,  and  Archibeque  drove  them  to 
his  corral.  This  was  in  the  summer  of  last  year.  This 
witness,  it  will  be  observed,  states  that  this  occurred  about 
the  first  of  June,  and  that  Juan  Archibeque  drove  the  cattle 
to  his  corral;  and  the  very  next  witness,  Juan  Cermigo, 
introduced  by  plaintiff,  proves  that  on  one  occasion  in  the 
same  year  he  saw  the  cattle  of  Jose  Maria  Miera  in  the 
corral  of  Juan  Archibeque,  about  twenty-one  cows;  about 
the  last  of  June  or  the  first  of  July.  Here  is  a  difference 
in  point  of  time  of  a  month,  or  nearly  so,  between  the  testi- 
mony of  his  first  two  witnesses,  and  as  to  the  number  of 
cattle,  a  difference  of  ten,  the  first  witness  stating  that 
there  were  only  eleven  and  the  latter  twenty-one  cows. 

These  discrepancies  between  the  statements  of  these  two 
witnesses  it  was  the  legitimate  province  of  the  jury  to  weigh 
in  connection  with  the  other  facts  in  the  case,  in  making 
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up  their  verdict.  Another  fact  connected  with  the  testi- 
mony of  Pablo  is  worthy  of  consideration  in  coming  to  an 
opinion  in  this  case.  He  is  the  only  witness  who  saw  the 
cattle  in  the  field  of  Juan  Archibeque,  and  had  the  best  op- 
portunity to  know  the  extent  of  damages  done  by  the  cattle, 
if  any.  He  says  the  field  was  damaged,  but  does  not  state 
to  what  extent,  or  by  whose  cattle.  Why  did  not  the 
plaintiff  prove  by  him  the  amount  of  damage  done  by 
Miera's  cattle?  The  two  witnesses,  Diego  Garcia  and  Fran- 
cisco Garule,  who  assessed  the  damages  of  forty  almudes  of 
wheat,  both  state  that  when  they  went  to  the  field  they 
found  the  tracks  of  horses,  burros,  and  cattle  in  the  field, 
and  that  they  assessed  only  the  fresh  damages;  and  San- 
tiago Real,  the  witness  who  was  directed  by  the  justice  of 
the  peace  to  have  the  damages  assessed,  testifies  that  the 
ground  was  wet,  and  that  in  the  field  there  were  tracks  of 
cows,  horses,  jackasses,  and  mules,  and  the  ground  being 
moist,  all  the  tracks  appeared  fresh.  The  defendant  intro- 
duced two  witnesses,  Salvador  Jarmilla  and  Salvador  Gon- 
zales,  who  state  that  during  the  summer  they  had  seen  two 
horses  of  Don  Miguel,  and  one  burro,  two  oxen,  and  four 
mules  of  Juan  Archibeque  in  the  same  wheat-field,  and  that, 
by  the  bidding  of  Miera,  they  had  turned  them  out. 

This  was  in  substance  all  the  testimony  in  the  case.  The 
jury  below  had  the  right  to  weigh  all  this  testimony,  and  if 
from  the  fact  that  plaintiff's  own  stock  had  been  in  the 
wheat-field,  and  from  the  number  of  tracks  of  cows,  horses, 
jackasses,  oxen,  and  mules,  they  believed,  from  the  fact  of 
the  ground  being  wret  and  all  the  tracks  appearing  fresh,  it 
was  impossible  for  fresh  damages  to  be  proved  as  having 
been  done  by  Miera's  cattle,  and  gave  a  verdict  for  de- 
fendant, the  court  below  ought  not  to  have  disturbed  their 
verdict. 

It  appears  from  the  evidence  in  this  case,  that  it  was  left 
to  the  jury  to  determine  whether  the  damage  complained  of 
was  done  by  Miera's  cattle,  or  the  cattle  of  plaintiff  himself, 
or  the  stock  of  some  third  person.  There  is  testimony  that 
the  cattle  of  plaintiff,  with  two  horses  of  Don  Miguel,  had 
been  driven  from  the  same  identical  wheat-field.  The  two 
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witnesses  who  assessed  the  damages  testified  to  the  appear- 
ance of  tracks  of  mules,  jackasses,  and  horses  in  the  same 
field,  and  they  say  they  only  assessed  the  freslj,  damages. 
Hut  Santiago  Real  testifies  that  he  saw  the  same  tracks,  but 
the  ground  was  wet,  and  all  the  tracks  appeared  to  him 
fresh.  Then  here  is  testimony  W7hich  it  is  the  legitimate 
province  of  the  jury  to  weigh  and  settle  for  themselves. 
Applications  for  new  trials  for  verdicts  against  evidence  are 
addressed  to  the  discretion  of  the  court,  which  is  to  be  so 
exercised  as  to  subserve  the  substantial  ends  of  justice: 
Laflin  et  al.  v.  Pomeroy,  11  Conn.  440.  If  it  does  not 
clearly  appear  that  the  finding  of  the  jury  is  against  the 
weight  of  evidence,  or  that  it  is  necessary  to  the  justice  of 
the  cause  that  there  should  be  a  new  trial,  or  that  the  result 
would  or  ought  to  be  different,  the  court  will  not  disturb 
the  verdict:  Id.  The  testimony  in  this  case  raises  a  doubt 
whether  the  damage  done  to  the  wheat  of  plaintiff  was 
done  by  Miera's  cattle  or  by  the  cattle  of  plaintiff,  and  it 
is  clearly  the  province  of  the  jury  to  determine  the 
doubt. 

As  there  is  no  clear  preponderance  of  testimony  against 
the  verdict,  this  court  will  not  disturb  it,  but  the  judgment 
must  be  affirmed. 


DANIEL   GREEN  v.    CAPTAIN   RICHARD  S.  EWELL. 

DESCRIPTIVE  ROLL  OF  SOI.DIEH  AS  EVIDENCE  OF  AGE.— On  a  trial  of  the  right 
of  one  enlisted  as  a  soldier  in  the  United  States  army,  to  be  discharged 
on  fiabfan  corpus,  on  the  ground  that  he  was  a  minor  when  enlisted,  the 
descriptive  roll  made  out  at  his  enlistment,  stating  his  age  to  be  over 
twenty-one,  Is  important  evidence  of  that  fact. 

PRESUMPTION  IN  FAVOR  OF  MAJORITY.— Where  the  descriptive  roll  states 
the  recruit  to  have  been  over  twenty-one,  and  he  has  since  received  pay, 
subsistence,  etc.,  as  a  properly  enlisted  soldier,  without  objection,  the 
presumption  is  In  favor  of  the  regularity  of  the  proceedings  of  the  enlist- 
ing officer,  and  that  such  recruit  was  of  lawful  age  until  he  establishes 
the  contrary  by  proof  of  an  evident  and  decided  character. 

OPINIONS  AS  TO  AGE  FROM  PERSONAL  APPEARANCE.— Opinions  of  witnesses 
as  to  the  as?e  of  such  a  person  from  his  appearance  are  very  uncertain 
and  unsatisfactory  evidence  on  that  point. 

APPEAL  from  the  district  court  of  the  third  judicial  dis- 
Jriet.    The  opinion  states  the  case. 
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Smith  and  Watts,  for  the  appellant. 
Wheaton,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  was  a  cause  before  Benedict,  J.,  of  the  third  judicial 
district.  On  the  twenty-third  day  of  July,  1856,  Hon.  John 
S.  Watts,  as  attorney  in  behalf  of  Green,  presented  to  the 
judge  a  sworn  petition,  among  other  things  stating  that 
Green  was  unlawfully  restrained  of  his  liberty  at  Las  Lu- 
nas,  in  the  county  of  Valencia,  by  Captain  Richard  S.  Ewell, 
commanding  the  military  post  at  Las  Lunas,  under  pretense 
that  he  was  a  private  soldier  in  company  G  of  the  First 
Dragoons,  and  that  he  was  compelled  to  do  military  duty 
as  such  soldier;  that  he  was  at  the  time  of  his  supposed  en- 
listment a  minor,  under  the  age  of  twenty-one  years,  and 
that  his  contract  was  not  binding  upon  him;  that  at  the  time 
of  said  enlistment  he  was  about  the  age  of  eighteen,  and 
that  he  was  about  twenty-two  at  the  time  the  petition  was 
presented.  Green  did  not  himself  make  oath  to  the  truth 
of  the  petition.  A  writ  of  habeas  corpus  immediately  issued, 
and  on  the  twenty-sixth  day  of  said  month,  in  the  absence 
of  Captain  Ewell,  Horace  Randall,  a  lieutenant  of  said  com- 
pany, returned  the  writ,  and  with  it  produced  the  body  of 
Green  before  the  judge,  and  answered  that  Green  was  legally 
enlisted  on  the  eighteenth  day  of  January,  A.  D.  1853,  to 
serve  for  five  years.  After  hearing  the  respective  proofs, 
the  judge  pronounced  his  judgment  that  Green  was  right- 
fully and  lawfully  detained  as  a  private  soldier  in  the  mili- 
tary service  of  the  United  States  at  post  Las  Lunas,  in  com- 
pany G  of  First  Regiment  of  Dragoons,  of  which  Ewell 
was  captain,  and  that  said  Green  be  remanded  back  to  said 
service  and  to  the  custody  and  command  of  the  commanding 
officer  of  said  company  as  fully  as  before  the  obtaining  of  the 
writ  in  this  cause.  A  bill  of  exceptions  was  then  tendered, 
embodying  the  testimony  and  signed  by  the  judge,  and  Green 
appealed  to  this  court.  The  only  error  alleged  by  Green's 
counsel  is,  in  substance,  that  the  testimony  did  not  author- 
ize the  judge  to  remand  Green  to  service,  but  that  he  ought 
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to  have  been  discharged  from  the  army.  Nothing  more 
is  incumbent  upon  this  court  than  to  examine  the  evidence 
and  to  render  such  judgment  as  the  judge  should  have 
rendered.  Green  produced  witnesses  to  prove  his  minor- 
ity at  the  time  of  his  enlistment.  One  McKearney  testi- 
fied that  he  was  a  dragoon  in  K  company  in  Albuquerque 
and  went  to  Carlisle  barracks  as  an  enlisted  soldier  in  1852. 
Knows  Daniel  Green.  First  saw  him  at  Carlisle  barracks 
in  February,  1853.  He  came  there  as  an  enlisted  soldier. 
Seemed  to  be  about  nineteen  years  old.  Formed  his  opin- 
ion entirely  from  Green's  looks  and  appearance.  Thinks  he 
has  grown  some  since.  Witness  was  from  Ireland. 

Wm.  Headen  testified  that  he  was  a  soldier  at  Carlisle  bar- 
racks in  February,  1853,  and  knew  Green  at  that  time; 
that  he  came  to  that  place  as  an  enlisted  soldier;  that 
he  then  supposed  Green,  from  his  appearance,  to  be  from 
eighteen  to  nineteen  years  old,  but  he  might  have  been  more. 
Seemed  to  be  a  mere  boy.  John  Ennard  swore  that  he  is 
a  discharged  soldier.  Is  blacksmith  in  quartermaster's 
department.  Knew  Daniel  Green  near  three  years  ago, 
at  Las  Lunas,  when  he  came  to  the  company  there  when 
witness  was  a  soldier.  Supposed,  from  the  appearance  of 
Green  then,  that  he  w^as  about  twenty  years  old.  Supposes 
him  to  be  about  twenty-two  now. 

John  Stewart  swore:  Was  discharged  as  a  soldier  in 
February  last.  Knew  Green  when  he  joined  the  company 
at  Las  Lunas.  Supposed  him  to  be  at  that  time  under 
twenty-one  years  of  age. 

Thomas  Henderson  was  then  sworn  for  the  defense,  and 
testified:  Is  first  sergeant  in  Company  G,  of  which  Green 
is  a  private.  Has  known  him  since  1853.  Did  not  form 
an  opinion  as  to  his  age.  The  descriptive  roll  of  his  enlist- 
ment was  sent  from  the  adjutant-general's  office  at  Wash- 
ington to  Las  Lunas.  When  a  man  is  enlisted,  the  enlisting 
officer  has  to  send  a  true  descriptive  roll  of  the  enlistment 
to  Washington,  as  his  voucher  for  the  money  which  he  has 
paid  the  enlisted  man.  About  one  month  after  Green  joined 
the  company  at  Las  Lunas,  witness  copied  the  descriptive 
roll  sent  from  Washington,  as  to  Green.  The  copy  is  in  a 
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large  book,  which  is  now  presented,  and  is  kept  for  the 
purpose  of  copying  such  rolls.  The  copy  made  is  correct 
from  the  original.  This  roll,  which  witness  now  exhibits 
to  the  judge  trying  this  cause,  states,  "  that  Daniel  Green 
was  enlisted  in  the  military  service  of  the  United  States  by 
Major  Greer,  at  New  York,  in  January,  1853;  that  his  age 
was  then  twenty-two  years;  height,  five  feet  seven  inches; 
eyes  blue;  hair  brown;  town,  Cavan;  state,  Ireland;  oc- 
cupation, a  servant;  and  joined  Captain  Swell's  company  on 
the  seventeenth  day  of  August,  1853,"  from  the  school  of 
practice,  Carlisle  barracks.  Witness  further  states  that 
Green  has  received  clothing  and  pay;  made  out  his  accounts; 
shows  a  receipt  given  by  Green  for  clothing  for  April,  1854. 
Witness  presents  papers  purporting  to  be  muster  roll 
and  paymaster  roll,  and  testifies  that  they  are  correct  and 
true  as  they  each  purport.  These  show  that  Green  has  re- 
ceived his  pay  as  a  soldier.  Witness  has  seen  descriptive 
rolls,  stating  persons  as  enlisted  under  twenty-one  years  of 
age.  Green  is  in  the  habit  of  truthfulness;  does  not  know  as 
to  his  trustworthiness;  is  rather  too  smart;  knows  too  much; 
has  got  to  preaching  law  lately. 

In  examination  of  this  testimony,  attention  will  be  turned 
finally  to  that  on  the  part  of  the  defense.  No  question  has 
been  made  as  to  the  competency  of  the  evidence  derived 
from  the  descriptive  roll,  the  book,  papers,  documents,  etc. 
In  our  opinion  the  descriptive  roll  must  be  regarded  as  a 
very  important  document  of  proof  in  the  correct  determina- 
tion of  this  cause.  Green  was  enlisted  at  New  York,  in 
January,  1853,  by  Major  Greer,  of  the  United  States  army. 
The  general  regulations  for  the  army  are  strict  in  their 
orders  and  directions  to  recruiting  officers,  and  especially  as 
to  the  age — the  true  age  of  a  recruit.  On  page  134,  it  is 
said  recruiting  officers  must  be  very  particular  in  ascertain- 
ing the  true  age  of  a  recruit.  They  are  not  always  to  take 
his  word,  but  are  to  rely  on  their  own  judgment  for  the  as- 
certainment of  his  probable,  if  not  his  actual  age.  No  per- 
son under  the  age  of  twenty-one  years  is  to  be  enlisted  with- 
out the  written  consent  of  his  parents,  guardian,  or  master, 
if  any  he  has.  The  officer  is  directed  how  to  proceed  to  pre- 
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vent  imposition  upon  the  public,  as  well  as  to  guard  himself 
against  the  penalty  of  the  law,  in  cases  where  minors  assert 
that  they  have  no  parents,  guardians,  or  masters.  Now  it 
is  to  be  presumed  that  the  officer  recruiting  conforms  to  the 
regulations  and  fully  discharges  his  duties.  The  descriptive 
roll  is  to  be  taken  to  be  true  and  correct  as  made  out  and 
officially  furnished  the  adjutant-general's  office.  Major 
Greer  was  bound  to  take  all  necessary  means  to  obtain 
Green's  true  age.  He  doubtless  did  so  until  he  became 
well  satisfied,  as  a  faithful  officer.  The  age  of  Green  was 
found  to  be  twenty-two  y ears  and  he  entered  the  United 
States  army  as  of  such  age  and  was  placed  upon  the  roll  as 
having  that  number  of  years.  It  would  not  be  easy  to 
arrive  at  the  conclusion,  that  Major  Greer  did  not  receive 
from  Green's  own  lips  a  statement  of  his  age.  Green  has 
not  attempted  to  show  that  the  roll  is  incorrectly  made  out 
from  the  facts  as  they  were  then  found  or  believed  to  exist. 
No  question  is  now  made  upon  the  accuracy  of  any  item  as 
it  really  existed,  except  that  of  age.  The  color  of  the  hair, 
the  eyes,  the  nativity  or  state,  and  previous  occupation,  etc., 
remain  unassailed  in  their  exactness.  Neither  fraud  nor 
imposition  is  disclosed  as  having  been  practiced  upon  him. 
Surely  he  must  be  held  upon  principles  of  common  honesty 
and  sound  legal  policy  committed  to  abide  by  his  own  acts 
and  representations,  unless  his  proof  shall  be  of  an  evident 
and  decided  character  establishing  his  minority.  Especially 
must  he  be  so  held  when  such  acts  and  representations  in- 
duced the  government,  through  one  of  its  officers,  to  believe 
him  in  good  faith  and  to  take  its  steps  accordingly.  To  his 
own  knowledge  he  participated  in  the  bounties,  pay, 
subsistence,  clothing,  etc.,  the  results  of  the  candid  and 
faithful  conduct  of  the  government,  trusting  in  him  and  ful- 
filling the  laws. 

We  now  direct  our  investigation  to  the  testimony  intro- 
duced before  the  judge  on  the  part  of  Green.  McKearney 
first  saw  him  at  Carlisle  barracks,  and  he  seemed  to  be 
about  nineteen  years  old;  formed  his  opinion  entirely  from 
general  looks  and  appearance;  thinks  he  has  grown  some 
since  from  his  appearance.  Headen  supposed  him  to  be 
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from  eighteen  to  nineteen  years,  but  might  have  been  more; 
seemed  a  mere  boy.  To  Ennard,  at  Las  Lunas,  in  1853,  he 
appeared  about  twenty  years  old.  To  Stewart,  at  the  same 
time,  he  appeared  to  be  under  twenty-one  years.  This, 
substantially,  is  all  the  evidence  produced  for  Green.  At 
the  merest  glance  its  unsatisfactory  nature  is  apparent.  It 
amounts  to  nothing  more  than  the  judgment  of  the  witnesses 
from  Green's  appearance.  In  weighing  testimony  a  court 
or  jury  will  take  notice  of  the  fixed  laws  of  nature  and  ap- 
ply the  results  of  careful  and  discriminate  observations. 
These  will  aid  the  reason  in  giving  just  weight  to  the  dec- 
larations of  any  witnesses.  It  needs  only  to  be  suggested 
to  awake  the  mind  to  the  difficulty  of  fixing  from  appear- 
ances the  true  age  of  persons  upon  the  confines  of  any  two 
of  the  known  and  marked  periods  of  human  life.  Green 
appeared  to  the  witnesses  as  vacillating  in  his  looks  and 
what  they  term  his  appearance  between  youth  and  man- 
hood. To  one  he  seemed  eighteen  years;  to  another  from 
eighteen  to  nineteen;  to  another  about  twenty,  and  to 
another  under  twenty-one.  Now,  in  the  judgment  which 
these  witnesses  formed  from  the  inspection,  so  to  speak,  of 
Green,  they  ranged  through  a  period  of  about  three  years. 
This  of  itself  exhibits  how  loose,  uncertain,  and  indefinite 
are  conclusions  derived  from  the  mere  appearance  of  a 
young  man  passing  between  the  years  of  youth  and  man- 
hood. It  is  a  time  when  witnesses  of  the  ripest  experience 
and  keenest  discrimination  may  often  fail  in  their  judgments 
as  to  age.  Some  persons  develop,  physically  and  mentally, 
much  earlier  than  others,  while  nature  will  be  found  post- 
poning the  maturity  of  some  to  a  late  period.  It  is  not  un- 
common to  meet  young  men  past  twenty-four  or  more  years 
having  all  the  appearance  of  those  just  arriving  at  majority. 
These  known  facts  demonstrate  the  unsatisfactory  character 
of  the  testimony  on  Green's  behalf,  when  estimated  with  the 
view  of  combating  and  overcoming  the  force  of  Green's  enlist- 
ment for  twenty-two  years,  his  acts  and  necessary  statements 
at  the  time,  the  conduct  of  the  recruiting  officer,  and  the 
record  or  descriptive  roll  presenting  permanent  evidence  of 
the  facts  as  understood  at  the  time  of  the  transaction.  It 
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is  110 1  unworthy  of  remark  that  Green  was  present  in  person 
before  the  judge  who  tried  this  cause  below,  and  that  he 
had  an  opportunity,  equally  well  with  the  witnesses,  to  ob- 
serve the  appearance  of  Green  after  he  had  served  over 
three  years  of  his  enlistment.  This  could  not  have  failed  to 
enter  the  judge's  mind  while  weighing  the  witnesses'  opin- 
ions as  to  Green's  age  from  his  personal  appearance.  It 
could  not  have  been  otherwise.  Upon  the  whole,  this  court 
is  unanimous  in  its  opinion  that  Green  utterly  failed  to 
prove  his  minority  before  the  judge  below,  to  relieve  him 
from  the  consequences  of  his  enlistment,  that  the  cause 
was  correctly  determined  below7,  and  the  judgment  of  the 
judge  is  hereby  affirmed,  with  costs. 
Judgment  affirmed. 


GEOEGE  MCDONALD  v.  BREVET  MAJOE  JAMES  H. 

CAELTOK 

DURESS  OF  IMPRISONMENT.—  To  constitute  duress,  an  imprisonment  must  be 
tortious,  and  without  lawful  authority,  or  by  an  abuse  of  lawful  au- 
thority. 

LAWFUL  IMPRISONMENT  NO  DURESS.— Imprisonment  under  regular  and  lawful 
process,  upon  probable  cause  and  without  malice,  does  not  constitute  duress 
so  as  to  invalidate  a  contract  entered  into  by  the  prisoner  to  procure  his 
freedom,  unless  he  has  been  induced  thereto  by  unlawful  force  or  priva- 
tions. 

RE-ENLISTMENT  BY  SOLDIER  LAWFULLY  IMPRISONED.— A  contract  of  re- 
enlistment  voluntarily  entered  into  by  a  soldier  while  under  lawful  ar- 
rest for  a  military  offense,  through  the  friendly  counsel  of  his  guards, 
but  without  any  request  or  solicitation  of  the  enlisting  officer,  though 
upon  his  promise  that  the  charge  pending  will  be  dismissed  if  the  sol- 
dier's future  conduct  is  good,  is  not  invalid  for  duress, 

ENLISTMENT  ON  SUNDAY  VALID.— There  is  no  law  in  this  territory  invalid- 
ating a  contract  of  enlistment  by  a  soldier  entered  into  on  Sunday. 

APPEAL  from  the  third  judicial  district.     The  case  appears 
from  the  opinion. 

J.  8.  Watts,  for  the  appellant. 

JET.  N.  Smith,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  was  a  cause  tried  before  Justice  "Benedict,  judge  of 
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the  third  judicial  district,  on  the  twenty-first  day  of  July, 
1856.  McDonald,  by  Hon.  John  S.  Watts,  presented  to 
the  judge  his  sworn  petition,  stating,  among  other  things, 
that  he  was  illegally  confined  and  restrained  of  his  liberty 
at  the  guard-house  in  Albuquerque,  by  one  Major  James 
H.  Carlton,  commanding  K  company,  First  Dragoons, 
United  States  army,  under  the  pretense  that  he  was,  on 
the  eighteenth  day  of  March,  1855,  legally  enlisted  into  the 
service  of  the  United  States  as  a  soldier  in  said  company, 
when  in  truth  and  in  fact  said  enlistment  was  absolutely 
void,  because  it  was  made  on  Sunday.  At  the  time  of  mak- 
ing said  enlistment  he  was  imprisoned  and  under  duress, 
which  also  rendered  void  any  engagements  which  may  have 
been  made  by  him,  and  confers  no  right  upon  the  United 
States  to  restrain  him  of  his  liberty  under  such  supposed 
enlistment.  Upon  this  the  judge  immediately  issued  a  writ 
of  habeas  corpus  to  said  Carlton,  who,  on  the  next  day,  re- 
turned the  writ,  and  produced  McDonald  in  his  proper  per- 
son before  the  judge,  and  answered  in  substance  that  he 
detained  him  as  an  enlisted  soldier  in  the  army  of  the  United 
States,  and  that  his  enlistment  was  made  on  the  eighteenth 
day  of  March,  1855,  and  that  he  was  restrained  in  the  guard- 
house awaiting  the  sentence  of  a  court-martial  upon  charges 
for  which  he  had  been  tried.  After  hearing  the  cause,  the 
judge  pronounced  his  judgment:  "  That  McDonald  was 
rightfully  and  lawfully  detained  in  the  military  service  of 
the  army  of  the  United  States,  in  company  K,  commanded 
by  said  Oarlton,  and  said  judge  did  order  and  adjudge  that 
said  McDonald  be  remanded  to  the  said  service,  and  to  the 
custody  of  said  Carlton,  to  be  as  before  the  issuing  of  the 
writ." 

From  this  judgment  McDonald  appealed  to  this  court, 
and  assigns  for  error  the  act  of  the  judge  in  rendering  such 
judgment. 

This  involves  an  inquiry  into  the  nature  and  effect  of 
the  testimony  embodied  in  the  bill  of  exceptions,  to  enable 
us  to  determine  what  judgment  should  have  been  rendered. 
The  grave  allegation  contained  in  the  petition  is,  that  at 
the  time  of  McDonald's  enlistment  as  a  soldier  in  the  army 
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of  the  United  States  he  was  imprisoned  and  under  duress. 
It  appears  by  the  testimony  of  William  McClear,  that  he 
was  ft  ret  sergeant  of  company  K,  United  States  army,  and 
that  McDonald  was  a  private  in  the  same.  On  the  twenty- 
seventh  day  of  March,  1855,  the  latter  would  have  com- 
pleted one  term  of  service.  On  the  twelfth  of  that  month, 
he  had  been  put  in  the  guard-house,  and  witness  understood 
that  charges  of  a  serious  nature  had  been  preferred  against 
him,  such  as,  if  true,  might  stop  all  the  pay  then  due  Mc- 
Donald, and  cause  him  to  be  drummed  out  of  the  service; 
that  on  the  eighteenth  day  of  the  same  month  he  re-enlisted; 
that  the  day  before,  he  was  let  out  of  the  guard-house,  and 
went  to  the  company  quarters  and  washed  and  cleaned  him- 
self. Previous  to  enlisting,  he  asked  the  witness  what  he 
had  better  do.  Appeared  to  be  in  trouble  about  his  case, 
and  the  charges  that  had  been  preferred  against  him.  Wit- 
ness did  give  his  opinion,  but  not  until  after  McDonald 
had  re-enlisted.  He  then  stated  to  him,  that  in  his  opinion 
he  had  done  the  best  he  could  for  himself.  Witness  knew 
of  no  practices  made  use  of  by  Major  Carlton,  or  any  other 
person,  to  harass  McDonald  into  a  re-enlistment,  and  he 
was  subjected  to  no  more  rigorous  treatment  than  other 
prisoners  in  the  guard-house.  McDonald  is  a  Scotchman, 
and  first  enlisted  in  New  York,  and  when  not  in  liquor  was 
a  good  soldier  and  a  good  man;  that  since  he  enlisted  he 
has  been  tried  on  charges.  Does  not  know  of  Carlton  us- 
ing any  practices,  by  himself  or  through  other  persons,  to 
harass  or  procure  men  to  re-enlist  against  their  consent. 
Never  heard  Carlton  speak  to  McDonald  upon  the  subject 
of  his  re-enlistment.  This  was  substantially  all  that  this 
witness  testified,  except  that  he  was  not  positive  upon  what 
day  of  the  week  the  enlistment  took  place,  but  thought  it 
was  Sunday,  to  the  best  of  his  recollection. 

Lewis,  a  private  in  the  same  company,  testified  in  sub- 
stance that  he  thought  McDonald  was  re-enlisted  on  Sun- 
day, but,  owing  to  the  lapse  of  time,  was  not  positive.  Was 
guard  over  him  a  few  days  previous.  The  guard  being  fel- 
low-soldiers of  his,  some  of  them,  from  feelings  of  friend- 
ship, advised  him  to  re-enlist,  and  that  it  would  be  better 
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for  him,  as  it  was  the  general  impression  that  if  he  did  not 
re-enlist  he  would  be  tried  and  drummed  out  of  the  service. 
The  charges  for  which  he  was  in  the  guard-house  were  for 
being  drunk  on  guard  and  found  asleep  on  post  as  a  sentinel. 
The  conversation  of  the  guard  about  McDonald's  case  was 
in  his  presence,  but  does  not  know  if  any  of  it  was  ad- 
dressed to  him;  they  were  talking  of  what  would  be  best 
for  him  to  do,  as  from  the  nature  of  the  charges  they 
thought  it  must  go  hard  with  him.  Does  not  recollect  of 
his  being  told  that  he  would  lose  his  pay  and  be  drummed 
out.  McDonald  knew  what  would  be  the  consequences,  from 
the  nature  of  the  charges,  if  tried.  The  fellow-soldiers 
were  of  the  opinion  that  it  would  be  best  for  him  to  re- 
enlist.  Major  Carlton  seems  to  have  been  himself  sworn, 
without  objection,  and  in  substance  testified  that,  a  day 
or  two  previous  to  re-enlisting,  McDonald  solicited  him  to 
re-enlist  him  and  to  have  the  charges  preferred  against  him 
withdrawn,  and  he  agreed  to  withdraw  the  charges  upon 
McDonald  promising  to  do  better  and  behave  himself  well 
and  not  get  drunk.  Should  he  do  so  he  might  leave  his 
final  papers  in  witness'  hands  and  secure  his  money.  There 
was  due  him  between  two  hundred  and  fifty  and  three 
hundred  dollars  on  his  final  papers.  That  he  had  several 
conversations  with  McDonald,  at  his  own  request,  about 
the  charge  against  him  and  re-enlisting.  That  he  used  no 
force,  no  violence,  to  induce  McDonald  to  re-enlist.  When 
not  drinking,  is  a  good  man  and  a  good  soldier.  Had 
he  not  re-enlisted,  he  probably  would  have  been  prosecu- 
ted on  the  charges  against  him.  They  were  preferred  by 
Lieutenant  Daniels,  and  if  they  had  been  proved  true,  would 
perhaps,  have  cost  McDonald  his  pay,  and  he  would 
have  been  dishonorably  discharged  if  found  guilty.  A  court- 
martial  would  have  sentenced  him  to  great  punishment. 
After  he  re-enlisted,  witness  withdrew  the  charges,  and 
they  were  destroyed.  Had  he  not  re-enlisted  after  hav- 
ing been  let  out  of  the  guard-house,  he  probably  would 
have  been  returned  to  it  again  and  tried  on  the  charges. 
Witness,  in  good  faith,  carried  out  the  agreement  on  his 
part,  withdrew  the  charges,  and  re-enlisted  McDonald,  and 
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be  received  all  the  pay,  bounty,  etc.,  due  him.  He  sigiied 
the  papers  and  left  his  final  papers  with  witness,  December, 
1855,  and  received  all  the  bounties  attending  re-enlistments 
in  this  country.  That  it  was  a  fair  bargain,  made  in  good 
faith,  and  no  force  or  violence  was  used  to  induce  McDonald 
to  re-enlist.  He  did  so  because  he  thought  it  was  best  for 
him.  Since  he  returned  from  the  expedition  to  the  Mesca- 
lera  Apache  country,  after  the  death  of  Captain  Stanton, 
McDonald  has  been  most  of  the  time  in  the  guard-house  on 
sundry  offenses  arising  out  of  liquor.  He  has  lately  been 
tried  on  the  following  charges:  1.  Desertion  of  his  post 
when  on  guard;  2.  Disobedience  of  orders.  To  the  first  he 
pleaded  guilty,  to  the  second  not  guilty.  Is  candid  in  ad- 
mitting anything  of  which  he  is  guilty.  He  is  now  con- 
fined in  the  guard-house  awaiting  sentence  of  a  court-mar- 
tial, which  recently  sat  in  his  case.  Witness  has  frequently 
endeavored  to  procure  the  remission  of  punishment  inflicted 
on  McDonald  by  courts-martial,  and  has  many  times  suc- 
ceeded. Witness  had  nothing  but  the  good  of  this  man  in 
view  in  all  the  matter  of  re-enlistment.  Lately  sat  upon  a 
court-martial  to  try  McDonald  upon  the  charges  for  which 
he  is  now  confined  in  the  guard-house.  Is  under  oath  not 
to  publish  the  sentence  wrhich  the  court  found,  that  with  all 
the  proceedings  of  the  court  in  the  case,  having  been  trans- 
mitted to  General  Garland  for  consideration,  etc.  McDon- 
ald is  now  kept  in  the  guard-house  awaiting  the  action  and 
the  publication  of  the  sentence.  Desertion  is  the  only  of- 
fense for  which  a  soldier  can  be  drummed  out  of  service. 

Mr.  Clark  testified  that  he  was  notary  public  and  admin- 
istered the  oath  to  McDonald  upon  his  re-enlistment.  Does 
not  know  the  day  of  the  week  upon  which  it  was  done,  and 
can  not  say  w7hat  day  it  was. 

We  have  made  an  ample  statement  of  the  testimony  given 
in  this  cause,  that  its  bearing  can  be  well  understood  when 
applied  to  the  conclusion  to  which  our  minds  have  arrived. 
McDonald  states  that  he  was  imprisoned  and  under  duress 
when  he  enlisted.  Duress  in  law  books  is  defined  to  be  an 
actual  or  threatened  violence  or  restraint  of  a  man's  person, 
contrary  to  law,  to  compel  him  to  enter  into  a  contract  or 


Jan.  1857.]  MCDONALD  v.  CAKLTOST.  177 


Opinion  of  the  Court— Benedict,  J. 


discharge  one:  See  1  Bouv.  Law  Diet.  493.  By  duress 
in  its  more  extended  sense  is  meant  that  degree  of  sever- 
ity, either  threatened  or  impending  or  actually  inflicted, 
which  is  sufficient  to  overcome  the  mind  of  a  person  of 
ordinary  firmness:  See  2  Greenl.  on  Ev.  302.  If  the 
contract  is  entered  into  by  means  of  violence  offered  to 
the  will,  or  under  the  influence  of  undue  restraint,  the  party 
may  avoid  it  by  the  plea  of  duress,  and  it  is  requisite 
to  the  validity  of  every  agreement  that  it  be  the  result  of  a 
free  and  bono  fide  exercise  of  the  will.  If  a  person  be 
under  an  arrest  for  improper  purposes,  without  a  just  cause, 
or  where  there  is  an  arrest  for  a  just  cause,  but  without 
lawful  authority,  he  may  be  considered  as  under  duress. 
The  general  rule  is,  that  either  the  imprisonment  or  duress 
must  be  tortious  and  without  lawful  authority,  or  by  an 
abuse  of  the  lawful  authority  to  arrest,  to  constitute  duress 
by  imprisonment :  2  Kent  Com.  453.  Assent  must  not  only 
be  mutual,  but  it  must  be  freely  and  voluntarily  given  in 
order  to  create  a  valid  contract:  Story  on  Con.,  313.  The 
general  rule  of  law  is,  that  imprisonment,  under  regular 
and  formal  and  legal  process,  does  not  constitute  such 
duress  as  will  invalidate  the  contract  of  the  prisoner.  If, 
therefore,  a  prisoner  execute  a  deed  or  note,  or  make  any 
other  agreement,  in  order  to  obtain  his  freedom,  it  will 
be  binding  upon  him  if  he  be  legally  imprisoned,  upon 
probable  cause  and  without  malice,  although  the  plaintiff 
actually  have  no  well-founded  cause  of  action:  See  same, 
314.  If  the  imprisonment  be  lawful  and  the  prisoner  be 
abused  by  force  or  by  unnecessary  and  unlawful  privations, 
as  of  food,  and  be  thereby  induced  to  make  a  contract,  it 
may  be  avoided  by  him:  See  same,  316.  A  threat  to  do 
a  legal  act  or  subject  the  party  to  the  legal  consequences  of 
a  refusal  to  make  an  agreement,  is  not  duress:  See  same, 
318.  If  a  man  be  lawfully  imprisoned,  and  either  to  pro- 
cure his  discharge,  or  on  any  other  fair  account,  seals  a  bond 
or  deed,  this  is  not  by  duress  of  imprisonment,  and  he  is 
not  at  liberty  to  avoid  it:  See  2  Jac.  Law  Diet.  323. 
That  species  of  compulsion  which  does  not  appear  in 
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and  advantage  taken  by  parties  in  peculiar  relations  of  trust 
or  influence  over  the  weak  and  ignorant,  comes  within  the 
purview  of  constructive  fraud:  See  Story  on  Con.  321. 

The  mind  has  no  severe  task  in  applying  the  testimony  in 
this  cause  to  these  plain  and  fixed  principles  of  law  and  form- 
ing its  decision  correctly.  At  the  time  of  McDonald's  re-en- 
listment he  was  lawfully  a  private  soldier  of  the  United 
States  army  in  company  K,  under  command  of  Brevet  Major 
Carl  ton,  at  Albuquerque,  still  having  some  days  to  serve  to 
complete  a  previous  enlistment  of  five  years.  Six  days  be- 
fore, he  had  been  committed  as  a  prisoner  to  the  guard- 
house. That  he  was  lawfully  imprisoned,  we  think  from  the 
evidence  is  incontrovertible.  Lieutenant  Daniels  had  charged 
him  with  drunkenness  on  guard  and  being  found  asleep  on 
his  post  as  sentinel.  Nothing  appears  in  the  evidence  leading 
to  a  conclusion  that  he  was  falsely  accused,  or  that  he  was 
the  victim  of  malice  or  mistake.  The  charges  were  of  a  very 
serious  nature  in  a  military  point  of  view,  destructive  of  con- 
fidence and  discipline,  if  true,  and  perhaps  endangering 
property  placed  under  his  watch  and  other  interests  belong- 
ing to  the  service,  though  in  a  peaceful  village.  Carlton 
had  a  full  lawful  right,  as  his  commanding  officer,  to  cause 
his  imprisonment  until  a  court-martial  could  sit  and  try 
him.  The  guard  were  fellow-soldiers  of  McDonald,  and, 
as  appears  from  private  Lewis'  testimony,  were  touched 
with  honorable  sympathy  for  the  misfortunes  of  their  com- 
rade in  arms.  They  talked  about  the  matter  in  his  pres- 
ence. Both  he  and  they  seemed  to  be  impressed  that  it 
would  go  hard  with  him  should  he  be  tried.  They  were  solic- 
itous for  him  to  do  the  best  for  himself  under  the  cir- 
cumstances. No  question  was  made  as  to  the  charges  not 
being  true.  The  soldiers  thought  it  would  be  best  for  him 
to  re-enlist.  This  they  advised  him  to  do.  In  all  this  we 
see  no  improper  conduct  towards  McDonald.  They  but 
gave  him  their  sincere  opinions,  as  friend  might  advise 
friend.  Sergeant  McClear  understood  that  McDonald  was 
in  the  guard-house  under  serious  charges,  such  as,  if  true, 
might  stop  his  pay,  etc.  Previous  to  re-enlisting  he  seemed 
to  be  in  trouble  about  his  case,  and  asked  the  sergeant 
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what  he  had  better  do.  The  sergeant,  evidently  from  a 
high  spirit  of  delicacy,  refused  to  give  him  his  opinion  until 
after  he  had  enlisted.  He  then  told  him  he  had  done  the 
best  he  could  do  for  himself.  The  day  before  he  re-enlisted 
he  was  let  out  of  the  guard-house,  and  he  went  to  the  com- 
pany quarters,  according  to  Major  Carlton,  who  testified, 
without  objection  being  made.  McDonald  went  to  him  and 
solicited  the  major  to  re-enlist  him  and  to  have  the  charges 
withdrawn.  The  conduct  of  the  major  upon  this  applica- 
tion should  forever  preclude  complaints  on  the  part  of  Mc- 
Donald against  his  commander.  He  seemed  to  have  lis- 
tened readily  to  the  request  of  the  soldier  and  prisoner,  who 
was,  as  Sergeant  McClear  says,  in  trouble.  The  only  con- 
ditions he  asked  were  that  McDonald  should  behave  well 
and  not  get  drunk.  He  promised  to  withdraw  the  charges 
and  offered  to  receive  and  keep  his  final  papers,  so  as  to  se- 
cure to  him  the  money  due  him,  which  amounted  to  be- 
tween two  hundred  and  fifty  and  three  hundred  dollars. 
There  is  no  evidence  that  he  threatened  McDonald  with  any 
of  the  consequences  should  he  be  tried  and  found  guilty. 
The  conversation  was  at  his  own  request,  and  Carlton  made 
use  of  no  force  or  violence  to  induce  a  re-enlistment.  Mc- 
Donald did  re-enlist,  and  the  charges  were  withdrawn  and 
destroyed.  Had  he  been  tried  upon  them,  as  he  lawfully 
might  have  been,  and  had  he  been  found  guilty,  he  would 
have  been  sentenced  to  a  loss  of  the  pay  due  him  and  to 
dishonorable  discharge.  Subsequently  he  received  all  of  his 
pay  and  all  bounties  attending  a  re-enlistment  in  this 
country. 

It  is  not  for  us  to  say  that  in  this  matter  Major  Carl- 
ton,  owing  to  his  high  military  obligations  to  his  govern- 
ment and  to  his  superiors  in  command,  went  too  far  in  his 
kindness  and  good  will  to  McDonald,  appealing  to  him  in 
the  midst  of  his  troubles.  There  is,  however,  one  thing 
that  wre  will  say — that  we  give  full  credit  to  Major  Carlton's 
declarations  in  his  testimony  that  he  had  nothing  but  Mc- 
Donald's good  in  view  in  all  the  matter  of  re-enlistment, 
and  that  he  thought  it  was  best  for  him  to  re-enlist.  We  will 
not  refrain  from  saying  that  in  that  transaction  we  can  not 
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regard  Major  Carlton  as  evincing  towards  McDonald  any 
other  feelings  or  motives  than  those  that  do  him  honor  as 
a  man.    We  deem  it  but  justice  to  extend  the  sentiment 
of  this  remark  to  Sergeant  McClear  and  to  the  fellow-soldiers 
who  evinced  their  anxiety  for  McDonald's  welfare.    In  all 
this  affair  we  do  not  find  him  under  any  unlawful  imprison- 
ment.   There  was  nothing  that  the  law  can  pronounce  du- 
ress over  his  will  and  power  of  free  consent.    This  we  think 
the  evidence  compels  us  to  assert.    Instead  of  dishonorable 
discharge,  he  has  received  from    the    government  all  the 
bounties  following  a  re-enlistment  in  this  country,  and  all 
the  pay  and  clothing  to  which  he  was  entitled  at  the  expira- 
tion of  his  first  service.    It  would  seem  as  if  so  exact  and 
just  a  fulfillment  of  its  engagements  on  its  part  should  have 
continually  admonished  this  petitioner  of  a  quick  sense  of 
good  faith  and  obligation  on  his  side,  instead  of  cultivating 
vain  hopes  that  the  civil  judicial  tribunals  would  absolve 
him  from  his  legal  duties  as  a  soldier,  to  the  performance 
of  which  he  had  solemnly  bound  himself.    These  tribunals, 
deeply  penetrated  with  the  consciousness  to  what  a  large 
extent  the  safe-keeping  of  good  faith,  justice,  and  order  are 
reposed  in  their  hands  and  acts,  will  carefully  deliberate  so 
as  to  guard  within  the  halls  of  justice  all  contracts  founded 
in  free  consent,  morality,  and  sound  public  policy,  as  not  to 
minister  to  a  loose  and  unscrupulous  spirit  that  refuses  all 
respect  and  compliance  with  correct  principles  when  it  op- 
poses itself  to  passions  intent  on  mischief,  to  present  con- 
veniences and  interests.     In  this  republic,  to  be  a  soldier 
of  her  army  should  inspire  him  with  a  high  and  inflex- 
ible spirit  of  honor,  and  duty,  and  he  should  not  permit, 
even  for  a  moment,  the  feeling  to  steal  upon  his  mind  that 
there  is  demerit  and  degradation  in  his  profession,  and  that 
it  is  fair  to  present  any  class  of  pretenses  and  through  them 
seek  to  escape  from  an  enlistment.    If,  from  faithlessness, 
McDonald  fell  under  charges  and  incurred  the  dangers  of 
military  penalties,  in  his  own  want  of  self-control  and  in 
his  intemperate  habits  he  will  easily  find  the  cause. 

ilis    commander    bears    unhesitating    testimony    to    his 
being  a  good  man  and  good  soldier  when  free  from  the 
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influence  of  liquor.  To  this  officer  he  appealed  for  rescue 
from  the  consequences  of  his  own  alleged  offenses,  and  it  is 
not  for  us  to  say  Carlton,  owing  as  he  did  his  high  obliga- 
tions to  his  government  and  superiors  in  command,  went 
too  far  in  his  good  will  to  this  soldier  in  trouble.  We  think, 
however,  it  is  but  just  to  say  that  we  give  full  credit  to  the 
major's  declarations  as  a  witness,  that  in  the  whole  matter 
of  enlistment  he  had  nothing  in  view  but  McDonald's  good, 
and  that  the  latter  was  doing  the  best  he  could  for  himself. 
The  evidence  exhibits  no  other  feelings  or  motives  on  the 
part  of  Carlton  than  those  that  do  him  honor  as  a  man,  and 
we  extend  the  sentiment  of  this  remark  to  sergeant  McClear 
and  the  fellow-soldiers  who  evinced  so  commendable  an 
anxiety  for  McDonald's  welfare.  It  remains  now  to  add, 
that  nowhere  in  this  affair  do  we  find  this  man  under  any 
unlawful  imprisonment.  There  was  nothing  that  the  law 
can  pronounce  duress  over  his  will  and  power  of  free  con- 
sent. This  the  evidence  compels  us  to  decide.  It  is  in 
proof,  that  at  the  time  of  the  issuance  of  the  writ  of  habeas 
corpus,  McDonald  was  in  the  guard-house  awaiting  the 
sentence  of  a  court-martial,  before  which  he  had  pleaded 
guilty  to  the  charge  of  deserting  his  post  when  on  guard. 
This,  of  itself,  should  have  determined  the  cause  against  him, 
let  the  elements  that  entered  into  his  re-enlistment  have 
been  as  they  may.  It  was  over  him  in  all  its  practical 
effects,  and  he  was,  in  every  point  of  view,  a  soldier  in  the 
actual  service  of  the  United  States  army,  and  subject  to  its 
law  and  rules.  Occupying  that  position,  he  was  charged 
with  a  military  offense,  in  a  matter  over  which  a  court- 
martial  had  complete  power.  It  took  jurisdiction  and  tried 
and  decided  the  cause,  and  it  was  not  for  the  civil  arm  to 
stretch  itself  within  the  guard-house  to  snatch  McDonald 
from  under  the  sentence  he  was  properly  confined  to  receive. 
As  to  the  averment  of  the  petitioner,  that  his  re-enlistment 
was  made  on  Sunday,  we  have  only  to  remark  that  we  know 
of  no  law  in  this  territory  that  would  invalidate  the  contract 
for  such  a  cause,  and,  furthermore,  the  proof  is  insufficient 
to  establish  the  fact  that  it  was  consummated  on  that  day 
of  the  week.  It  is  the  unanimous  opinion  of  this  court 
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that  this  cause  was  rightly  determined  by  the  judge  in  his 
district,  and  his  judgment  is  hereby  affirmed,  with  costs. 
Affirmed. 

This  cause  came  on  to  be  heard  upon  the  record  and 
errors  joined,  and  was  submitted  without  argument,  and 
the  court  being  now  fully  advised  in  the  premises,  it  is  con- 
sidered, ordered,  and  adjudged  by  the  court,  that  the  judg- 
ment by  the  judge  below  in  this  cause  be  and  the  same 
hereby  is  affirmed,  with  costs. 


WALDO,  HALL  &  CO.  v.  HUGH  K   BECKWITH. 

CONTINUANCE  ON  GROUND  OF  ABSENT  EVIDENCE.— A  continuance  will  not  be 
granted  because  of  the  absence  of  evidence  which,  if  present,  would  be  in- 
admissible. Hence,  the  absence  of  a  transcript  of  a  former  recovery  for 
the  same  cause  of  action  will  not  authorize  a  continuance,  where  there 
is  no  plea  under  which  such  transcript  would  be  admissible. 

EVIDENCE  OF  FORMER  RECOVERY  INADMISSIBLE,  WHEN.— Under  the  general 
issue  in  assumpsit,  evidence  of  a  former  recovery  not  pleaded  is  inad- 
missible. 

DILIGENCE  MUST  BE  SHOWN  TO  PROCURE  CONTINUANCE.— The  absence  of  evi- 
dence is  no  ground  for  a  continuance  where  the  party  applying  for  the 
continuance  has  not  used  reasonable  diligence  to  procure  the  evidence  in 
time  for  the  trial. 

PROOF  OF  PARTNERSHIP  AS  AGAINST  DEFENDANTS.— A  plaintiff  is  not  required 
to  make  as  strict  proof  of  a  partnership  among  the  defendants  as  would 
be  necessary  to  show  a  partnership  among  plaintiffs.  It  is  sufficient  to 
show  that  the  defendants  have  acted  as  partners,  and  by  the  conduct, 
declarations,  and  course  of  dealing,  have  induced  others  to  regard  them 
as  partners. 

COMMUNICATION  TO  ATTORNEY  NOT  PRIVILEGED,  WHEN.— A  communication 
made  by  a  client  to  his  attorney  for  the  purpose  of  being  made  public,  is 
not  privileged;  as  where  the  client  informs  his  attorney  of  a  partnership 
between  himself  and  others  to  enable  him  to  sue  on  a  claim  due  the  firm. 

SPANISH  LAW  OF  PASTURES.— The  old  Spanish  law  of  pastures  does  not  deter 
mine  the  degree  of  care  and  attention  to  be  required  of  one  who  under- 
takes for  hire  to  keep  a  band  of  work-oxen  over  the  winter. 

EXCESSIVE  DAMAGES  AS  GROUND  OF  NEW  TRIAL.—  A  new  trial  can  not  be 
granted  because  of  excessive  damages,  unless  the  jury  have  mistaken  the 
principles  regulating  the  damages,  or  have  been  guilty  of  some  gross 
error  showing  improper  feeling  or  bias  on  their  part. 

APPEAL  from  Santa  Fe  county.     The  opinion  states  the 
case  sufficiently. 
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T.  D.  Wheaton,  for  the  appellants. 
Ashurst  and  Smith,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  cause  has  been  more  than  six  years  in  litigation. 
Once  before  it  was  in  this  court  upon  appeal.  Beckwith 
had  a  verdict  and  judgment  in  the  district  court,  and  Waldo, 
Hall  &  Co.  appealed  at  the  term  of  this  court  in  1854.  That 
judgment  was  reversed  and  the  cause  sent  to  Santa  Fe 
county  to  be  tried  de  novo.  See  Waldo  v.  Beckwith,  ante,  97. 
A  verdict  and  judgment  was  again  rendered,  though  increased 
in  amount  in  Beckwith's  favor,  and  again  an  appeal  was 
taken.  The  errors  which  the  appellants,  through  their  coun- 
sel, assign,  are:  1.  That  the  court  should  have  granted  a 
continuance.  2.  Admitting  improper  testimony  to  go  to  the 
jury.  3.  Giving  improper  instructions  and  refusing  proper 
ones.  4.  Refusing  to  grant  a  new  trial. 

We  will  examine,  in  the  first  place,  the  first  assignment. 
At  the  term  when  this  judgment  was  rendered,  defendant's 
counsel  made  an  affidavit  for  a  continuance,  alleging  the 
want  of  a  transcript  of  a  record  from  the  circuit  court  of  the 
county  of  Jackson,  Missouri,  to  prove  that  the  same  identi- 
cal cause  of  action  upon  which  this  suit  is  founded,  between 
the  same  identical  parties  to  this  suit,  has  been  tried  and 
determined  at  the  last  term  of  the  said  circuit  court;  and 
that  a  recovery  was  then  had  upon  the  same;  and  that  the 
information  reached  here  by  the  April  mail  from  the  United 
States.  Applications  to  postpone  the  trial  of  a  cause  to  a 
future  day  or  term  are  addressed  to  the  sound  discretion  of 
the  court,  and  the  territorial  statute  provides  that  they 
shall  be  supported  by  oath,  unless  the  facts  be  within  the 
knowledge  of  the  court. 

The  affidavit  in  this  cause  is  very  guarded  and  indefinite 
as  to  which  party  had  been  instituting  the  suit  and  carrying 
it  to  a  conclusion,  or  who  had  recovered.  For  the  pur- 
poses of  the  motion  the  court  had  the  whole  record  before 
it,  as  well  as  the  affidavits.  Before  the  first  trial  in  the 
court  below,  the  defendants  filed  a  plea  in  abatement,  set- 
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ting  up  the  then  pendency  of  the  suit  for  the  same  cause 
between  the  same  parties  in  the  Jackson  circuit  court  of 
Missouri.  The  plea  was  demurred  to  and  the  demurrer 
sustained,  and  on  appeal  to  this  court,  the  ruling  of  the 
court  below  was  affirmed.  To  its  opinion  upon  that  point 
this  court  still  adheres.  A  copy  of  the  record  was  set  forth 
by  averment  in  the  plea,  and  is  still  in  the  files  of  this 
cause,  and  the  court  was  authorized  to  regard  it  as  being 
a  portion,  at  least,  of  the  transcript  upon  which  the  plea  in 
abatement  had  been  founded.  We  are  of  opinion  that  the 
cause  did  not  stand  in  such  situation  that  the  transcript 
could  have  been  admissible  if  present  at  the  trial;  and  the 
rule  is  well  laid  down  in  Wat-burton  and  King  v.  Aken  and 
Little,  1  McLean  C.  C.  460,  that  upon  a  motion  for  con- 
tinuance for  the  want  of  testimony,  if  the  facts  stated  would 
not  be  admissible  in  evidence,  the  motion  must  be  over- 
ruled. Now,  in  this  cause,  no  answrer  or  plea  stood  upon 
which  issue  had  been  joined,  except  the  general  answer  or 
issue  as  in  assumpsit.  No  plea  of  former  recovery  during 
the  continuance  of  this  suit  had  been  set  up.  There  was 
no  issue  upon  which  the  record  could  have  been  admissible 
as  evidence,  and  hence  upon  this  ground  alone  the  court 
did  well  in  overruling  the  motion.  It  is  the  duty  of  all 
courts,  under  the  circumstances  of  each  case,  to  take  care 
that  in  their  determination  of  motions  for  continuances  in- 
justice is  not  done,  either  by  precipitate  trials  or  wanton 
delays.  Diligence  should  appear  upon  the  part  of  the 
party  moving  for  a  postponment,  or  a  reasonable  excuse 
why  it  has  not  been  exerted.  In  this  case  the  information 
came  to  the  counsel  by  the  April  mail,  and  the  cause  was 
tried  in  the  latter  part  of  June.  For  years  this  suit  had 
been  in  progress.  The  defendants  well  knew,  or  should 
have  known,  how  it  stood  in  court,  and  when  it  wTou!d  come 
on  for  trial.  Why  did  they  not,  by  the  April  mail,  send  the 
transcript  along  with  the  information  that  it  existed?  Why 
did  they  let  May  pass?  If  it  was  important,  did  they  not 
know  it?  The  whole  history  of  this  cause  proves  that  the 
defendants  could  not  have  been  ignorant  of  the  steps  proper 
for  their  own  defense.  It  would  have  been  great  injustice. 
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after  so  long  a  delay,  for  the  court  to  have  compelled  the 
plaintiff  still  to  postpone  it  to  give  the  defendants  and  their 
counsel  more  time  for  correspondence  about  a  matter  in 
which  they  had  failed  in  diligence  by  not  sending  the 
transcript,  as  they  might  have  done,  had  they  deemed  it  of 
importance  in  their  defense. 

We  shall  now  direct  our  attention  to  the  error  assigned 
in  refusing  a  new  trial,  and  shall  consider  the  other  two 
assignments  under  this  head. 

Beckwith  brought  this  action  to  recover  pay  for  the  win- 
tering of  a  stock  of  working  oxen.  It  became  necessary 
for  him  to  prove  the  partnership  of  the  defendants  as  a 
joint  liability  to  pay  for  the  keeping  of  the  cattle.  He  had 
averred  the  firm  of  Waldo,  Hall  &  Co.,  to  consist  of  Jacob 
Hall,  David  Waldo,  and  Wm.  McCoy.  Defendants'  coun- 
sel insists  in  argument,  that  this  averment  is  not  sustained 
by  the  proof,  and  that  for  this  cause  the  plaintiff  is  not  en- 
titled to  a  verdict  and  judgment  against  them.  The  courts 
do  not  require  the  proof  of  the  partnership  of  defendants 
to  be  so  strictly  made  as  that  of  such  relation  between 
plaintiffs.  Mr.  Greenleaf,  in  his  treaties  on  evidence,  says 
that  it  is  sufficient  to  prove  that  defendants  have  acted  as 
partners,  and  that  by  their  habit  and  course  of  dealing, 
conduct  and  declarations,  they  have  induced  those  with 
whom  they  have  dealt,  to  consider  them  as  partners. 

Patten,  a  witness,  swore  that  he  knew  a  firm  of  Waldo, 
Hall  &  Co.,  who  contracted  to  carry  the  mail  that  year  from 
Independence  to  Santa  Fe,  and  that  they  hired  at  the  for- 
mer place,  and  their  names  were  David  Waldo,  Jacob  Hall, 
and  Wm.  McCo}7,  but  did  not  know  that  they  were  engaged 
in  the  freighting  business.  This  testimony,  standing  in  no 
manner  contradicted  nor  its  credibility  assailed,  establishes 
the  fact  that  at  Independence  these  defendants,  by  their  firm 
name,  were  a  partnership,  and  that  they  all  resided  at  the 
very  place  where  they  did  business  as  the  firm  of  Waldo, 
Hall  &  Co.  The  witness  does  not  pretend  to  give  the  ex- 
tent in  various  kinds  of  business;  that  they  held  themselves 
out  to  the  world  as  partners,  but  that  that  year  they  had 
contracted  to  carry  the  mail  from  that  place  to  this.  Hugh 
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N.  Smith,  an  attorney  of  this  court  and  counsel  for 
plaintiff,  was  called  to  be  sworn  on  part  of  Beckwith  to 
prove  the  partnership,  and  the  defendants  objected  on  the 
ground  that  his  information  was  derived  from  defendants 
by  confidential  communications  made  by  them  to  him  while 
he  was  their  attorney.  It  was  for  the  court  and  not  the 
witness  to  determine  as  to  the  competency  of  the  testimony, 
and  it  overruled  the  objection.  Smith  testified  that  he  had 
been  employed  by  defendants  at  one  time  to  bring  some 
suits  for  them  as  a  firm,  and  that  he  thinks  he  must  have 
been  informed  by  Hall  that  the  firm  consisted  of  David 
Waldo,  Jacob  Ilall,  and  William  McCoy.  He  also  thought 
he  had  learned  it  from  some  other  source.  The  suits  were 
concluded,  and  no  objections  were  made  to  the  manner  in 
which  they  were  brought.  Now  we  cannot  regard  this  tes- 
timony as  such  confidential  communications  as  were  pro- 
tested against  being  given  in  evidence.  Smith  was  in- 
formed of  the  names  of  the  members  of  the  firm,  for  what 
purpose?  For  the  express  purpose  of  being  published. 
He  was  to  institute  suits  for  them,  and  the  publication,  in 
legal  form,  was  to  enable  them  to  prosecute  them.  These 
had  been  ended.  What,  then,  had  transpired?  These 
parties  by  their  own  acts  had  imparted  the  fact  of  their  ex- 
istence, not  only  to  third  persons,  but  had  averred,  insisted, 
and  succeeded  upon  the  fact  in  courts,  upon  records,  be- 
fore judges  and  other  officers,  and  in  the  face  of  the 
world.  This  must  have  been,  for  Smith  says  he  was  em- 
ployed to  bring  some  suits  for  the  firm,  and  that  they  were 
concluded,  and  that  the  business  met  no  objection  upon  the 
ground  that  it  was  prosecuted  in  the  names  of  these  defend- 
ants. We  know  what  is  meant  by  the  institution,  carrying 
on,  and  terminating  a  suit.  It  is  impossible  that  it  could 
have  been  done,  as  Smith  says,  without  such  publication  of 
the  members  of  the  firm  as  to  make  it  an  act  of  the  parties, 
far  beyond  any  principle  of  law  or  practice  of  courts,  that 
would  protect  it  as  a  confidential  communication  to  an  at- 
torney. It  was  made  known  to  the  attorney  and  at  the  same 
time,  in  the  same  acts,  to  third  persons,  courts,  and  the  pub- 
lic. It  was  not  in  its  nature  private,  and  could  in  no  sense 
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be  termed  the  subject  of  a  confidential  communication,  and 
we  see  no  error  that  the  court  committed  in  permitting 
Smith  to  testify  to  the  facts  done  by  the  defendants,  disclos- 
ing and  showing  their  partnership.  Therefore  by  his  testi- 
mony, with  that  of  Patten,  we  must  consider  the  point  estab- 
lished, that  these  men,  now  defendants,  were  partners, 
transacting  business  as  such  in  acts  of  the  most  public  and 
permanent  character.  From  this  point  we  may  proceed  to  say 
that  the  existence  of  the  firm,  as  shown  by  the  evidence,  be- 
came notorious  and  widely  known.  McCutcheon  swears  that 
Hall  was  in  Santa  Fe  in  1850,  and  did  business  in  the  name 
of  the  firm ;  stated  that  it  consisted  of  himself,  David  Waldo, 
and  Wm.  McCoy,  and  that  he  was  its  agent.  Hunt  swears,  re- 
ferring to  the  same  time  in  Santa  Fe,  Hall  told  him  the  same 
thing  as  to  who  were  the  members  of  the  firm.  Goods  were  de- 
livered and  the  bills  were  in  the  name  of  the  firm,  and  Hall 
signed  bills  in  its  name.  Preston  Beck  speaks  of  the  train 
of  Waldo,  Hall  &  Co.  Stevens,  sheriff,  received  a  letter  from 
Wm.  McCoy  requesting  him  to  collect  money  for  Waldo, 
Hall  &  Co.  Hall  told  witness  Cummings  that  the  cattle  in 
question  were  the  company's  oxen.  We  feel  bound  to  say  that 
for  all  the  purposes  of  this  suit  the  proof  of  the  partnership 
was  amply  made  out,  and  the  jury  should  have  found  as 
they  did  as  to  that  fact.  It  is  worthy  of  notice,  also,  that 
defendants  offered  no  evidence  to  disprove  the  testimony  as 
to  partnership,  nor  to  lessen  its  weight.  All  the  other 
points  will  now  be  considered  in  connection  with  the  re- 
fusal to  grant  a  new  trial.  Counsel  for  appellants  insist 
that  the  old  Spanish  law  as  to  pastures  should  be  applied 
to  Beckwith  in  defining  the  care  and  attention  which  he 
should  have  bestowed  upon  the  keeping  of  the  cattle.  This 
court  decided  against  such  application  in  this  same  cause 
before,  and  it  now  adheres  to  the  decision  then  announced 
with  increased  confidence  as  to  its  correctness.  The  court 
then  did  right  in  refusing  the  instructions  the  appellants 
asked  for  upon  that  point.  We  think  that  all  of  the  instruc- 
tions given  were  substantially  correct,  and  therefore  no 
ground  for  new  trial  touching  them  is  to  be  found.  The 
damages  found  by  the  jury  were  five  hundred  dollars,  and 
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it  is  contended  that  they  were  excessive.  It  is  laid  down  in 
5  Mason  C.  C.  497,  and  we  think  substantially  correct,  that 
a  new  trial  can  not  be  granted  on  account  of  excessive  dam- 
ages unless  the  jury  have  mistaken  the  principles  of  law 
which  ought  to  regulate  damages,  or  have  been  guilty  of 
some  gross  error  which  shows  an  improper  feeling  or  bias 
on  their  part.  It  seems  the  cattle  in  question  were  working 
oxen  that  had  been  worked  from  the  states  and  arrived  with 
a  train  late  in  the  fall.  All  the  witnesses  who  saw  them 
describe  them  as  having  been  very  poor  and  in  bad  condi- 
tion. It  also  appears  that  the  winter  of  that  year  was  very 
cold,  hard,  and  severe;  that  the  majority  of  the  cattle  that 
came  that  year  from  the  states  were  very  poor  when  they 
reached  here;  and  one  witness,  McCutcheon,  swore  that 
those  in  best  order  were  most  apt  to  die.  Hunt  says  the 
cattle  in  question  remained  after  they  arrived  several  days 
in  Santa  Fe,  and  sheltered  themselves  under  the  portals  of 
the  houses.  Dr.  Cummings  swore  that  he  resided  about 
twelve  miles  from  Beckwith's  ranch,  where  the  oxen  were 
driven  to  winter;  saw  the  cattle,  in  number  about  fifty  or 
sixty,  in  charge  of  one  Martin,  pass  his  house  about  the 
fourth  of  December.  They  were  on  the  way  to  Beckwith's, 
and  some  died  on  the  way.  He  was  at  Beckwith's  after- 
wards, and  saw  the  cattle,  which  he  describes  as  being 
well  fed  with  a  plenty  of  good  fodder  and  corn  and  carefully 
tended.  Beckwith  wintered  for  him  with  these  cattle  some 
for  witness,  and  when  spring  came  they  wrere  in  good  con- 
dition. Corn  and  fodder  were  very  high  that  year,  and  it 
was  worth  from  twenty  to  twenty-five  dollars  per  head  to 
winter  cattle  that  year.  He  saw  Hall  a  short  time  after  he 
had  been  to  Beckwith's,  and  Hall  told  witness  that  he  had 
sent  Martin  with  his  cattle  down  to  Beckwith's. 

Charles  Hughes  swore  that  he  was  Beckwith's  herder. 
That  about  the  fourth  of  December  Martin  brought  the 
cattle.  Forty-four  were  receipted  for.  They  were  in  very 
bad  condition  and  three  or  four  died  the  first  night  they  ar- 
rived. His  testimony  shows  thorn  to  have  been  well  fed, 
with  a  plenty  of  good  corn  and  fodder,  and  with  the  horses 
and  mules  of  Beckwith  and  cattle  of  Cummings.  JSToth- 
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ing  appears  in  his  statements  to  show  that  the  cattle  were 
not  well  taken  care  of  under  the  circumstances.  Beckwith 
had  fodder  still  left  in  the  spring,  yet  they  continued  on 
dying  until,  when  April  came,  only  one  or  two  were  living. 
Witness  thought  it  was  worth  twelve  dollars  per  head  to 
feed  them  and  take  care  of  them  during  the  winter. 

In  view  of  the  loss  of  these  cattle,  so  nearly  complete  in 
its  character,  at  the  end  of  four  months,  a  violent  distrust 
springs  involuntarily  into  the  mind  that  Beckwith  grossly 
neglected  or  ill-treated  the  property  of  the  company  com- 
mitted to  his  keeping.  The  mind  ponders  with  much  anxiety 
over  this  testimony,  to  see  if  a  place  can  be  found  upon 
which  justly  to  rest  this  distrust  upon  Beckwith's  faultiness. 
We  then  find  that  the  cattle  were  brought  to  this  territory 
upon  the  verge  of  a  winter  of  extraordinary  severity;  that 
they  had  doubtless  been  worked  the  long  and  wearisome 
route  on  the  plains  from  the  states.  They  arrived  here 
poor  and  in  bad  condition,  unused  to  this  climate  and 
country.  They  had  to  encounter  all  the  rigors  of  the  un- 
usual winter  with  their  vital  energies  so  exhausted  that  they 
could  not  recruit  sufficiently  to  bear  up  against  the  wast- 
ings  of  the  cold  and  the  storm.  Some  of  them  died  by  the 
way  while  being  driven  to  the  ranch;  some  of  them  died 
the  first  night  they  were  delivered  there.  The  loss  of  these 
can  in  no  way  be  attributed  to  Beckwith.  We  can  not 
refuse  to  give  credit  to  the  testimony  of  Cummings  and 
Hughes.  They  both  acquit  him  of  any  culpable  neglect  or 
ill-treatment,  and  no  witness  appears  against  them.  None 
was  attempted  to  be  introduced.  Beckwith  stands  in  the 
affair  as  treating  the  oxen  as  he  treated  his  own  beasts  or 
the  cattle  of  Cummings,  and  as  a  prudent,  careful  man 
would  treat  his  oxen  in  this  country.  The  loss  and  mis- 
fortune was  heavy  upon  the  company,  but  that  does  not  ex- 
onerate them  from  paying  the  appellee.  The  damages 
found  by  the  jury  seem  large,  and  doubtless  they  are;  but 
are  they  so  much  so  as  to  require  this  court  to  send  the 
cause  back  to  be  again  tried,  tested  by  the  rules  hereinbe- 
fore incorporated?  WTe  think  not.  It  was  a  matter  peculi- 
arly fitted  for  a  jury  to  determine.  Two  juries  have  found 
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in  Beckwith's  favor.  The  corn  and  fodder  was  of  great 
price  that  winter.  The  anxiety  and  trouble  to  him  must 
have  been  very  great,  and  if  the  damages  are  somewhat 
excessive,  they  are  not  so  as  to  justify  this  court  in  reversing 
the  judgment  of  the  court  below.  The  appellants  upon 
the  trial  in  the  district  court  offered  no  evidence  to  reduce 
the  damages,  but  let  the  cause  go  to  the  jury  upon  a  second 
trial  with  no  other  testimony  than  Beckwith  produced.  The 
presumptions  now  are  all  in  favor  of  the  verdict,  and  the 
defendants  below  must  abide  by  the  judgment  of  the  dis- 
trict court. 

Judgment  affirmed  with  costs. 


MAKIAtfA     JABEMILLO     v.     JOSE     DE    LA     CRUZ 

EOMERO. 

ABSENCE  OF  RETURN  OF  SERVICE,  PRESUMPTION  FROM.— Where  no  return 
of  service  of  process  appears  In  a  cause  in  a  justice's  court,  the  presump- 
tion is  that  there  was  no  service,  though  the  justice  states  in  his  tran- 
script on  appeal,  that  the  summons  was  returned  served. 

WANT  OF  SERVICE,  OBJECTION  TO,  IN  APPELLATE  COURT. — The  objection 
that  the  defendvvnt  was  not  served  with  process  can  not  be  raised  in  the 
appellate  court,  after  a  trial  on  the  merits  in  the  court  below. 

PEONS,  WHO  ARE.— Strictly  speaking,  peons  are  a  class  of  servants  in  New 
Mexico,  bound  to  personal  service  for  the  payment  of  debts  due  their 
masters,  but  there  seems  to  be  no  law  regulating  their  rights  and  duties 
under  that  specific  denomination,  and  the  term  "peon"  is  now  used  as 
synonymous  with  "servant." 

MASTER  AND  SERVANT,  LAW  OF,  DISCUSSED.— The  history  of  the  law  of  mas- 
ter and  servant  in  New  Mexico  is  very  fully  given  in  the  opinion  of 
Benedict,  J. 

RELATION  OF  MASTER  AND  SERVANT,  MATTER  OF  CONTRACT.— The  relation  of 
master  and  servant  in  this  territory  is  a  matter  of  mutual  contract,  and 
such  contract  may  be  entered  into  by  any  free  persons,  where  there  is 
no  legal  impediment. 

ALCALDE,  JURISDICTION  OF,  UNDER  KEARNT  CODE.— Alcaldes,  under  the 
Kearny  code,  were  substantially  justices  of  the  peace,  having  no  powers 
beyond  those  expressly  conferred  upon  them. 

ALCALDE  COULD  NOT  PROCEED  SUMMARILY  AGAINST  FUGITIVE  SERVANT. — 
Under  the  Kearny  code,  an  alcalde  had  not  power  to  issue  summary 
process  to  compel  the  return  of  a  peon  or  other  servant  who  had  left  his 
master's  service  while  in  debt  to  him;  but  the  master  was  left  to  recover 
his  debt  from  his  servant  in  the  same  way  as  from  an  ordinary  debtor. 
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PREFECT'S  JURISDICTION  AS  TO  MASTER  AND  SERVANT.— The  jurisdiction 
given  to  prefects  by  the  Kearny  code  extended  to  all  controversies  be- 
tween masters  and  servants. 

PREFECTS  Ex  PARTS  ADJUDICATION  NOT  BINDING. — Under  the  Kearny  code, 
a  prefect  had  no  power  upon  an  ex  parte  application,  without  notice  to 
the  adverse  party  to  adjudge  or  certify  that  the  latter  was  a  fugitive 
servant,  indebted  to  his  master  in  a  certain  sum,  which  he  was  bound 
to  pay  by  his  services,  or  in  money,  and  such  certificate,  if  given,  is  no 
evidence  of  the  facts  therein  contained. 

CHILD  NOT  BOUND  TO  SERVE  FOR  FATHER'S  DEBT. — A  child  can  not  be  held 
bound,  without  his  own  consent,  to  serve  a  third  person  in  payment  of 
his  father's  debt  beyond  his  minority. 

REMEDY  FOR  SERVANT'S  VIOLATION  OF  CONTRACT. — Under  the  law  of  1852,  a 
servant  refusing  to  comply  with  his  contract  may  be  punished  by  fine 
and  imprisonment,  and  judgment,  in  due  course  of  law,  may  be  rendered 
against  him  for  any  indebtedness  due  his  master,  and  his  services  may 
be  sold  on  execution  to  the  highest  bidder,  to  satisfy  said  judgment. 

JUDGMENT  THAT  DEFENDANT  SERVE  AS  A  PEON,  VOID. — In  such  a  case,  upon 
giving  the  master  judgment  for  his  debt,  a  further  judgment,  that  the 
defendant  serve  the  plaintiff  as  a  peon  till  the  debt  be  paid,  is  void. 

APPEAL  from  the  first  judicial  district.  The  opinion  states 
the  case. 

M.  Ashurst,  for  the  appellant. 
H.  N.  Smith,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  is  an  appeal  from  a  justice  of  the  peace  to  the  dis- 
trict court  in  the  first  district,  and  from  thence  to  this  court. 
It  has  become  our  duty  for  the  first  time  in  this  tribunal  to 
examine  and  construe  the  laws  of  this  territory,  declaring 
the  rights  and  defining  the  relations  of  masters  and  serv- 
ants. Like  all  questions  arising  out  of  a  domestic  relatiou, 
the  present  involves  interests  important  and  delicate,  ft 
includes  what  is  commonly  called  the  peon  system  of  this 
country.  It  is  that  system  to  which  wre  so  frequently  see 
reference  (and  sometimes  in  high  places  in  our  republic) 
as  maintaining  here  similar  relations  between  masters  and 
servants  as  are  found  to  be  established  between  the  master 
and  his  slave  in  different  states  of  the  union.  It  will  be 
expected,  perhaps,  that  the  action  of  this  court  in  this  cause 
will  elucidate  what  this  system  really  is,  and  we  may  be 
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permitted  to  remark,  that  each  member  of  this  bench  has 
heard  and  investigated  this  case  with  a  deep  solicitude  not 
to  lessen  nor  render  insecure  any  law  or  remedy  that  by 
just  authority  exists  amongst  the  inhabitants  of  this  ter- 
ritory in  behalf  of  either  master  or  servant.  This  solicitude 
has  been  more  keenly  felt  as  we  have  reviewed  the  present 
condition  of  the  laws,  the  courts,  and  the  administration  of 
justice  in  New  Mexico,  and  called  to  mind  a  period  under  a 
former  government  in  this  country  when  no  degree  of  toler- 
able certainty  existed  in  judicial  forms,  proceedings,  and 
decisions,  and  when  the  laws  and  their  just  benefits  were 
so  often  set  aside  or  crushed  under  foot  by  prejudice,  cor- 
ruption, or  passion — by  interest,  power,  and  despotism. 
We  are  fully  aware  how  naturally  and  easily  in  the  minds 
of  many  then  and  now  living,  have  come  dowrn  from  that 
period  notions  greatly  rigorous  as  to  the  power  of  the  master 
over  his  servant,  and  how  quickly  the  former  is  alarmed  as 
to  the  retention  of  his  supposed  power.  These  and  other 
obvious  considerations  will,  we  doubt  not,  serve  to  suggest 
an  explanation  for  the  length  of  this  opinion  in  this  pecu- 
liar cause,  and  the  endeavor  to  illustrate  the  matters  brought 
within  its  scope. 

This  suit  seems  to  have  been  commenced  by  summons  in 
the  ordinary  form.  Yet  the  justice  describes  Mariana  as  a 
servant  wrho  had  abandoned  the  work  or  service  of  her  mas- 
ter while  owing  the  sum  of  fifty-one  dollars  and  seventy-five 
cents,  before  advanced  to  her.  The  transcript  shows  that 
at  the  time  of  trial  Mariana  did  not  appear,  and  that,  upon 
the  motion  of  the  plaintiff,  the  justice  rendered  judgment 
against  Mariana  for  twenty-six  months  of  work  as  a  servant, 
o  el  equivalente,  fifty-one  dollars  and  seventy-five  cents,  in 
dinero  (or  for  fifty-one  dollars  and  seventy-five  cents,  the 
equivalent  in  money),  as  also  for  interest  and  all  costs.  In 
the  district  court  the  case  was  tried  dc  novo,  and  the  court 
adjudged  "that  the  plaintiff  recover  of  the  said  defendant, 
Mariana  Jaremillo,  and  of  Domingo  Fernandez  Luz  Jare- 
millo  and  Juan  Miguel  Ortego,  the  securities  on  her  appeal 
bond,  the  sum  of  fifty-six  dollars  and  twenty-one  cents;  and 
also  the  costs  of  this  suit  to  be  taxed,  and  in  default  of  pay- 
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ment  hereof  tliat  she  be  held  to  serve  her  said  master,  Jose 
de  la  Cruz  Romero,  as  a  peon  until  said  sum  of  money  is 
paid.''     The  error  assigned  by  the  appellant  is  this  judg- 
ment, to  reverse  which   she  has  appealed  to  this  court. 
Her  counsel  have  insisted  in  argument  that  no  service  of 
process  was  made  upon  her  in  the  suit  before  the  justice, 
and  that  she  was  not  brought  within  his  jurisdiction.     He 
states  in  his  transcript  that  the  summons  was  returned  as 
served,  but  it  does  not  appear  that  the  serving  officer  made 
any  return.     The  statute  provides  that  "any  constable  or 
sheriff  serving  any  process  authorized  by  this  act  shall  re- 
turn thereon,  in  writing,  the  time  and  manner  of  service, 
and  shall  put  his  name  to  such  return."     This  was  the  posi- 
tive duty  of  the  officer  in  this  case.     No  such  thing  seems 
to  have  been  done,  and  the  presumption  of  law  is  that  he 
would  have  made  such  return  had  he  served  the  process. 
His  return  would  be  better  evidence  of  the  facts  than  the 
justice's  minutes.     From  the  unscrupulous  disregard  which 
too  often  prevails  in  justices'  courts  in  this  country  as  to  the 
legal  rights  of  the  unfortunate,  the  peon  and  the  feeble, 
when  contesting  with  the  influential  and  more  wealthy,  as 
well  as  the  circumstances  which  appear  to  have  attended 
this  cause  before  the  justice,  the  painful  but  reluctant  con- 
viction is  forced  upon  our  minds  that  no  service  of  process 
or  notice  was  made  upon  Mariana;  that  the  proceedings  were 
wholly  ex  parte,  an  outrage  upon  law,  and  a  premeditated 
injustice;  and  we  derive  gratification  in  marking  from  this 
high  place,  and  in  this  authoritative  manner,  with  the  seal  of 
judicial  condemnation,  such  gross  violations  of  the  rights  of 
those  who  are  feeble  in  their  own  defense.     But  let  the  fact 
have  been  as  it  may,  as  to  the  service  of  process,  it  can  avail 
the  appellant  nothing  here  in   the   determination   of  her 
cause.     The  record  does  not  show  that  she  availed  herself 
of  her  first  opportunity  in  the  district  court,  to  require  its 
judgment  upon  this  point.     Had  she  done  so,  as  the  case 
stood,  the  court  doubtless  would  have  dismissed  the  suit. 
She  appeared  by  counsel  and  contested  the  merits  of  the 
cause.     No  exhibition  of  exception  to  the  rulings  of  the 
court  appears  in  the  record,  and  it  is  now  too  late  for  her  to 
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ask  any  favor  at  the  hands  of  this  court,  growing  out  of  the 
defective  proceedings  of  the  justice. 

Upon  the  entry  of  the  power  of  the  United  States  within 
this  territory  in  184G,  and  establishing  their  rule  and  gov- 
ernment, there  was  found  a  large  class  of  persons  commonly 
designated  in  the  language  of  the  country  by  the  name  of 
peons.  They  were  not  of  any  particular  color,  race,  or 
caste  of  the  inhabitants.  They  appeared  as  servants,  me- 
nials, or  domestics,  "bound''  to  some  kind  of  "service"  to 
their  masters.  Generally  they  had  none  or  small  amounts  of 
property.  The  most  wealthy  and  powerful  families  were 
flattered  in  their  pride  in  displaying  their  retinues  of  these 
dependants.  Many  had  been  raised  from  childhood  within 
the  households  of  such  families.  One  fact  existed  univer- 
sally: all  were  indebted  to  their  masters.  This  was  the 
cord  by  which  they  seemed  bound  to  their  masters'  service. 
It  was  an  invariable  rule,  that  the  peon  could  discharge 
himself  from  this  service  by  the  payment  of  his  indebted- 
ness to  his  master,  and  the  latter  never  supposed  he  had 
any  right  to  refuse  to  receive  his  pay  from  his  peon,  and 
still  hold  him  to  service.  It  was  common  for  persons  desir- 
ing to  engage  in  their  employ  as  servants  those  owing,  as 
peons,  their  masters,  to  advance  to  them  the  amounts  due, 
and  upon  payment  to  the  satisfaction  of  the  old  master,  the 
peon  left  him  and  went  to  the  service  of  the  new;  and  these, 
as  by  voluntary  contract,  regarded  the  labor  of  him  who 
had  the  peon's  position  as  pledged  for  the  payment  of  the 
money  which  had  been  advanced  to  pay  his  former  master, 
as  also  for  any  other  advancement.  Upon  entering  the  new 
service,  or  while  continuing  therein,  the  peon  was  held 
rigorously  to  fulfill  his  pledge  and  render  his  labor  so  long 
as  his  debts  remained,  or  an  additional  one  wras  incurred. 
He  could  not  abandon  the  service;  and  if  he  did,  his  master 
pursued,  reclaimed,  and  reduced  him  to  obedience  and  labor 
again;  and  the  alcaldes  of  the  country,  in  the  most  summary 
manner,  aided  the  master  in  bringing  back  his  fugitive. 
Both  male  and  female  became  peons,  and  the  price  of  their 
labor  was  variously  estimated  at  from  one  to  six  dollars  per 
month. 
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We  turn  now  to  inquire  for  the  legislative  act  which 
established  these  rules  between  peon  and  master.  Vassals 
and  vassalage  had  ceased  to  exist  under  the  Spanish  mon- 
archy, and  had  not  been  restored  by  the  Mexican  govern- 
ment. The  cortes  of  Spain,  on  the  sixth  of  August,  1811, 
decreed  that  "the  titles  of  vassals  and  vassalage  are  abol- 
ished, and  also  the  grants,  as  well  real  as  personal,  which 
have  taken  their  origin  from  this  title  of  jurisdiction,  except 
those  proceeding  from  voluntary  contracts,  in  the  free  exer- 
cise of  the  sacred  use  of  property."  In  the  same  manner 
all  contracts,  agreements,  and  conventions  which  may  have 
been  made  in  consideration  of  advantage,  rents,  or  annuities 
of  land,  or  others  of  this  kind,  entered  into  between  the  so- 
called  lords  and  their  vassals,  ought  in  future  to  be  consid- 
ered as  contracts  made  between  private  individuals.  Upon 
careful  examination  of  all  the  authorities  within  our  pres- 
ent reach,  we  have  been  unable  to  find  any  law  creating  and 
defining  the  duties  and  rights,  the  civil  and  domestic  rela- 
tions, under  the  specific  denomination  of  peon,  while  the 
Spanish  and  Mexican  laws  and  authorities  are  replete  with 
rules  clearly  marking  out  the  legal  rights  and  duties  of 
masters  and  servants.  If  we  turn  to  the  lexicographers,  we 
find  Mr.  Webster,  in  his  dictionary,  defines  the  word  peon 
to  mean,  in  Hindoostan,  a  foot  soldier;  in  France,  a  com- 
mon man;  in  chess,  written  and  called  pawn.  From  him 
we  learn  nothing  as  to  its  meaning  in  Spain  or  Mexico.  In 
the  Spanish  and  English  dictionary  by  Velasquez,  peon  is 
defined  variously;  such  as,  pedestrian,  day  laborer,  foot 
soldier,  pawn  in  chess,  anything  that  is  whirled  round  in 
play,  hive  of  bees,  servant,  menial,  and  groom.  It  also 
says  that  the  word,  as  used  in  America,  means  an  Indian 
hired  to  work  by  the  day.  From  the  last  definition  of  "an 
Indian  hired  to  work,"  it  is  suggested  that  the  condition  of 
a  peon  originated  in  Mexico,  in  the  workings  of  the  system 
of  repartlmientoSj  or  distributions  of  certain  sections  of 
country,  including  the  native  inhabitants,  made  by  the 
early  Spanish  conquerors  among  their  comrades  and  fol- 
lowers. 

Escriche,  in  his  Diccionario  Legislativo,   understood  to 
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be  received  throughout  Spain  and  all  the  nations  upon  this 
continent  speaking  the  Spanish  language,  as  of  the  very 
highest  authority,  says,  in  the  Madrid  edition,  published  in 
1847,  in  vol.  1,  p.  184,  "that  the  rights  and  duties  attached 
to  the  condition  of  master  and  servant,  depend  entirely 
upon  contract."  The  obligation  of  the  respective  parties  to 
abide  faithfully  by  the  agreement,  will  be  found  under  the 
head  Anio  (master)  to  be  lucidly  and  accurately  defined. 
It  will  be  seen  that  without  lawful  cause  the  servant  could 
not  leave  his  master  during  the  time  the  contract  was  to 
endure,  and  if  he  should,  he  might  be  compelled  to  return, 
or  pay  the  damages  caused  by  his  abandonment.  Under 
the  head  of  arrendamiento  it  is  said,  that  hiring  to  personal 
service  is  a  contract  which  obligates  one  of  the  parties  to 
do  something  for  another,  in  consideration  of  a  certain 
price.  The  most  frequent  contracts  of  hiring  and  leasing 
of  personal  labor  are  those  made  with  persons  in  the  char- 
acter of  servants,  domestics,  or  dependants,  who  obligate 
themselves  at  day  labor;  that  is  to  say,  at  so  much  per  day, 
and  for  that  reason  they  are  called  day  laborers,  such  as 
reapers,  workers  in  vineyards,  load  carriers,  diggers,  etc. 

In  White's  Recopilacion,  vol.  1,  pp.  201,  202,  it  is  said: 
''The  second  onerous  contract  is  that  of  renting,  by  which 
one  person  lets  or  grants  to  another  person  the  service  of 
his  person  or  beast,  or  the  use  or  enjoyments  of  a  thing  for 
a  certain  time."  This  contract,  then,  consists  in  three 
things:  in  the  consent  of  the  parties;  in  the  thing  or  labor 
which  is  rented  or  let;  and  in  the  price.  Renting  derives 
its  perfection  from  consent.  The  renter  is  obliged  to  per- 
form the  labor  stipulated.  Any  one  may  rent  who  can  sell 
and  buy,  the  agreement  being  for  a  certain  time,  or  for  the 
life  of  either  of  the  contracting  parties.  This  contract  ad- 
mits every  covenant  or  part  that  may  not  be  opposed  to  the 
laws  and  good  customs. 

Schmidt's  Civil  Law  of  Spain  and  Mexico  designates  un- 
. lawful  objects  of  contracts  to  be  such  as  murder,  robbery, 
adultery,  etc.,  and  acts  contrary  to  decency  and  good  morals, 
as  the  going  naked  in  the  streets,  and  also  the  sale  of  a 
man's  liberty,  although  he  may  sell  his  services  for  a  limited 
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time:  pp.  113,  114.  As  to  the  hiring  and  letting  of  work  and 
labor,  page  170,  he  says:  "The  object  of  this  contract  ex- 
tends only  to  such  work  as  is  not  considered  liberal  industry. 
No  one  is  permitted  to  hire  his  personal  industry,  except  for 
a  fixed  object  and  determinate  period.  The  obligation  of 
a  workman  to  furnish  his  labor  expires  on  his  death,  and 
his  heirs  are  not  bound  to  continue  it  or  to  finish  the  work 
he  may  have  begun." 

These  quotations  are  sufficient  to  manifest  the  general 
principles  upon  which  the  conditions  of  master  and  servant 
were  formed  where  the  Spanish  law  prevailed.  It  will  not  be 
denied  that  they  extended  to  Mexico  when  she  achieved  her 
independence.  It  is  seen  that  the  consent  of  the  parties 
was  invariably  the  foundation  upon  which  a  servant  became 
bound  to  service.  When  Mexico  became  an  organized  re- 
public of  states,  some  of  them  legislated  upon  this  relation, 
especially  detailing  the  legal  consequences  which  should 
flow  therefrom,  and  also  prescribing  the  modes  by  which  the 
agreement  might  be  perfected.  This  legislation  serves  to 
illustrate  the  Mexican  spirit  upon  this  subject,  discloses  the 
state  of  menial  service  then  existing,  and  will  aid  in 
strengthening  our  views  when  we  come  to  examine  the  act 
of  the  assembly  of  this  territory  upon  the  same  matters. 

On  the  thirtieth  of  September,  1828,  the  congress  of 
Coahuila  and  Texas  passed  a  decree,  clear  and  pointed.  It 
begins  by  assuming  that  the  relations  of  masters  and  serv- 
ants were  existing  within  those  two  states  and  says: 
"Debts  contracted  by  hired  servants  with  their  masters 
previous  to  the  publication  of  this  law,  shall  be  paid  in  the 
same  manner  and  form  they  have  bargained:"  White  Re- 
copilacion,  525.  We  see  in  this  how  carefully  the  congress 
guarded  against  the  violation  of  the  obligations  of  previous 
contracts.  All  was  preserved  in  manner  and  form  as  bar- 
gained. The  decree  then  proceeds  to  regulate  for  the 
future:  "In  future  when  a  servant  obtains  employment, 
the  contract  he  makes  with  his  master  shall  be  set 
down  at  the  head  of  the  account,  wherein  shall  be  manifested 
the  manner  he  is  to  pay  the  debt  he  contracts.  The  agree- 
ment shall  be  authenticated  by  two  witnesses  and  signed  by 
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the  same,  the  master,  the  servant,  if  be  can  write,  or  another 
person  in  his  name.  Amounts  ministered  to  servants  in 
part  payment  for  their  labor  shall  be  in  money  or  effects, 
not  exceeding  the  ordinary  prices  of  the  market,  and  both 
master  and  servant  shall  be  entirely  free,  the  one  to  accept 
and  the  other  to  furnish.  In  future  no  payment  shall  be 
made  in  advance  to  exceed  what  the  servant  can  obtain  as 
the  reward  of  labor  with  the  whole  of  one  year's  wages. 
The  master  shall  show  the  servant  his  account  as  often  as 
requested,;  and  the  latter  may  sue  the  former  before  the 
alcalde  when  he  thinks  himself  aggrieved  by  illegality  or 
any  other  cause. 

"In  haciendas,  agricultural  ranches,  or  any  other  estab- 
lishments situated  out  of  towns,  masters,  superintendents, 
and  stewards  are  hereby  authorized  to  punish  servants  who 
fail  in  the  faithful  fulfillment  of  their  duties  or  disobey  their 
superiors,  by  arrest  not  exceeding  four  days,  or  with 
shackles  for  the  same  length  of  time.  When  the  master 
enters  a  complaint  to  the  alcalde  on  account  of  the  incor- 
rigibility  of  the  servant,  the  alcalde  may  punish  him  with 
shackles  or  other  correctional  penalties  to  cause  him  to  re- 
turn to  his  duty." 

Such  were  the  chief  articles  of  that  decree,  and  without 
doubt  were  based  in  the  main  upon  the  general  custom  and 
practice  then  prevailing.  The  makers  of  the  decree  clearly 
manifest  that  they  intended,  among  other  things,  carefully 
to  provide  to  the  master's  hands,  the  legal  means  by  which 
he  could  compel  the  servant,  under  pains  and  chastisements, 
to  remain  in  his  master's  service,  obey  him,  and  render  him 
his  labor.  The  use  of  the  whip  for  correcting  servants  was 
forever  prohibited,  and  the  servant  could  sue  the  master 
for  excessive  chastisement.  When  we  turn  to  the  legisla- 
tive acts  of  this  territory,  we  find  that  the  assembly  held  in 
1851,  under  the  organic  act,  made  a  law,  very  full  in  its 
provisions,  upon  the  subject  of  the  relations  of  masters  and 
servants.  It  says,  "that  all  contracts  celebrated  between 
two  or  more  persons,  the  one  binding  himself  to  labor  in  cer- 
tain and  determined  employments,  or  all  those  contracted 
for,  and  the  other  offering  his  money  in  determined  daily, 
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monthly,  or  yearly  salary,  shall  be  respected  and  enforced 
by  the  civil  law  according  to  the  agreements  made  by  their 
own  free  and  voluntary  will.  Fathers  of  families  are  per- 
mitted to  bind  out  their  children  to  serve  only  when  their 
poverty  demands  it,  devoting  what  they  draw  on  account  of 
their  salaries  to  the  support  of  their  own  legal  families. 
They  can  not  do  so  when  the  amount  is  more  than  that 
which  is  due  them  at  the  end  of  one  year.  If  the  servant 
does  not  wish  to  continue  in  service  for  any  cause,  such  as 
the  ill-treatment  of  the  master,  and  receiving  better  pay 
from  another,  or  from  any  other  cause  that  he  may  assign, 
on  the  payment  of  the  amount  yet  due  he  can  not  be  bound 
to  continue  in  service;  but  if  he  does  not  pay,  he  shall 
be  bound.  All  free  men  and  women  not  embarrassed  by 
law  or  other  reasonable  causes  preventing  the  fulfillment 
thereof,  may  celebrate  this  species  of  contract.  The  pre- 
fects, alcaldes,  and  justices  of  the  peace  shall  indiscrimi- 
nately authenticate  the  books  of  accounts  between  masters 
and  servants,  according  to  their  jurisdiction.  All  persons 
having  servants  may  advance  them  on  account,  when  they 
may  demand  it,  two  thirds  of  their  salary  in  order  to  sup- 
port their  families."  With  these  there  are  many  other  pro- 
visions defining  the  legal  consequences  which  flow  from  the 
contract  when  the  parties  have  entered  upon  its  perform- 
ance. There  is  also  a  section  in  these  words:  "When  a 
servant  runs  off,  his  master  may  present  himself  before  any 
authority  and  take  out  a  warrant  of  his  debt  (or,  as  it  is  in 
the  Spanish,  in  which  this  law  was  written,  a  sacar  testimo- 
nio  de  la  deuda],  and  with  it  may  proceed  in  person  or  other- 
wise to  any  part  of  the  territory  and  make  his  claim,  which 
shall  be  attended  to  according  to  law." 

At  this  point  we  turn  to  an  examination  of  the  record  in 
this  cause,  and  the  matters  to  be  especially  determined. 
There  is  no  bill  of  exceptions  embodying  the  evidence  be- 
fore the  court  below%  but  it  has  been  conceded  by  the  coun- 
sel for  both  parties  in  this  court  that  the  cause  was  sub- 
mitted on  two  certain  documents  now  found  transcribed  in 
the  record,  and  which  in  this  court  are  treated  by  both  par- 
ties as  the  only  evidence  upon  which  the  judgment  of  the 
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court  below  was  based  and  the  decision  of  this  tribunal  is 
now  asked.  As  to  the  sufficiency  of  the  evidence  to  sustain 
the  judgment  appealed  from,  these  documents,  carefully 
translated,  are  as  follows: 

'•Territory  of  New  Mexico,  County  of  Santa  Fe. 

''The  citizen,  Francisco  Ortiz  y  Delgado,  prefect  of  the 
county  of  Santa  Fe,  do  certify,  as  fully  as  I  am  permitted 
by  law,  that  the  citizen,  Jose  de  la  Cruz  Romero,  of  the 
county  of  Bernalillo,  has  personally  appeared  before  me, 
claiming  a  servant  of  his  who  was  taken  from  his  service 
by  her  father,  Jose  Jareniillo,  without  his  consent.  The 
servant's  name  is  Mariana  Jareniillo,  and  the  sum  claimed 
by  her  master  is  fifty-one  dollars  and  seventy-five  cents 
(|51.75),  and  in  order  that  the  party  interested  may  demand 
his  servant  or  his  money  from  her  father,  who  is  the  person 
who  brought  her  away,  I  give  him  the  present  document. 

"In  Santa  Fe,  May  21,  1849. 

"(Signed)  FRANCISCO  ORTIZ  Y  DELGADO." 

"Territory  of  New  Mexico,  county  of  Bernalillo. 

"To  the  Hon.  Prefect  and  Hon.  Alcaldes  of  the  county 
of  Santa  Fe:  Jose  de  la  Cruz  Romero  has  represented  in 
this  office  that  his  servant,  Mariana  Jareniillo,  has  aban- 
doned his  service,  owing  him  the  sum  of  fifty-one  dollars 
and  seventy-five  cents,  and  that  he  is  credibly  informed 
that  said  servant  is  in  Santa  Fe,  and  the  party  interested 
asks  of  the  undersigned  justice  of  the  peace  letters  requisi- 
torial  (ex  horto)  for  the  apprehension  of  said  servant,  which 
the  present  judge  extends,  requesting  all  authorities  to  be 
pleased  to  order  that  the  said  servant  be  delivered  to  her 
master,  or  return  to  him  the  amount  she  owes  him.  In  so 
doing  I  will  remain  obliged  to  do  the  same  when  I  receive 
a  similar  request  from  you. 

''Ranches,  June  5,  1849. 

"[SEAL]  (Signed)  AMBROSIO  ARJIIJO." 

Now  these  documents  wrere  issued  more  than  two  years 
before  the  master  and  servant  act  of  July,  1851,  became 
a  law.  They  are  supposed  to  have  been  regarded  at  the 
time  as  writs  carrying  authority  with  them,  but  it  does  not 
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seem  they  were  ever  executed.  Do  the  writs  or  documents 
amount  to  proof  establishing  the  contract  binding  Mariana 
to  service,  the  terms  and  her  indebtedness? 

In  1846,  the  political  relations  of  this  country  were 
changed  from  Mexico  to  the  United  States.  The  president 
of  the  latter,  by  virtue  of  a  power  well  settled  as  existing 
in  him,  assumed  the  exercise  of  political  authority  over  this 
territory.  Through  General  Kearny  he  proclaimed  laws, 
established  offices,  prescribed  their  functions,  and  appointed 
officers  to  fill  and  perform  the  duties  of  the  offices.  Their 
powers  and  jurisdiction  were  defined,  and  he  directed  the 
manner  these  should  be  exerted.  Among  the  grades  of 
officers  were  alcaldes.  These  were  officers  previously  well 
known  in  the  country;  though  called  alcaldes,  they  were, 
under  the  Kearny  code,  substantially  justices  of  the  peace. 
It  is  a  rule  of  construction  applicable  to  such  officers  that 
they  have  no  power  beyond  that  expressly  conferred  upon 
them.  They  derive  no  general  jurisdiction.  The  acts 
creating  them  and  clothing  them  with  authority  fix  and 
limit  the  bounds,  beyond  which  an  alcalde's  acts  are  null. 
In  the  well-defined  powers  given  him  in  the  code,  there  was 
nothing  special  as  to  master  and  servant.  The  same  course 
of  proceeding  was  left  a  master  to  recover  his  debt  from 
his  servant  or  peon,  as  in  the  ordinary  way  from  another 
debtor,  nor  was  any  summary  process  provided,  when 
the  peon  had  left  his  master's  service,  to  compel 
him  to  return.  The  mode  of  summoning  a  debtor  was 
plainly  marked  out,  as  also  every  succeeding  step  to  be 
taken  in  the  cause,  and  the  alcaldes  were  bound  to  conform 
thereto.  There  was  no  fuero  left  to  them  to  adopt  and  exert 
old  Mexican  processes  against  one  class  of  debtors  when 
the  political  system  then  in  force  had  imposed  upon  them 
a  new,  different,  and  less  harsh  system  of  judicial  proceed- 
ings. It  conformed  to  the  design  and  spirit  of  our-  govern- 
ment, when  she  possessed  herself  of  this  region  and  created 
her  courts,  to  so  arrange  their  practice  as  to  secure  the 
inhabitants  against  all  arbitrary  will  and  judicial  despotism. 

Appreciating  this  fact,  it  is  hardly  fair  to  conclude  that  it 
was  intended  that  there  should  be  left  in  the  hands  of  the 
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alcaldes  the  faculty  of  using  the  cast-off  and  summary 
processes  of  a  superseded  government  alone  against  him 
whose  fate  was  that  of  an  indebted  laborer  and  servant,  and 
that,  too,  when  the  Kearny  code  had  made  no  discrimina- 
tion against  him.  The  jurisdiction  given  to  the  prefects 
was  different.  It  extended  to  all  controversies  between 
masters  and  those  bound  to  them,  and  he  had  the  power  of 
binding  out  apprentices.  Whether  the  controversies  men- 
tioned included  those  which  might  arise  between  masters 
and  bound  apprentices  only,  or  also  between  master  and 
servant,  seems  to  be  unimportant  in  this  inquiry.  The  pre- 
fect of  Santa  Fe,  as  it  appears  by  the  certificate  made  by 
him,  stated  that  Romero  had  presented  himself  before  him 
claiming  a  servant,  that  her  name  was  Mariana,  and  that 
her  father  had  taken  her  from  his  service,  and  that  there 
was  due  him  the  sum  of  fifty-one  dollars  and  seventy-five 
cents.  The  purpose  of  the  process  or  document  was  to  assist 
Romero  in  demanding  the  money  or  girl  of  her  father.  Noth- 
ing shows  that  either  the  girl  or  her  father  wyas  ever  before 
the  prefect  to  adjust  the  accounts  or  claims  with  Romero, 
or  that  any  notice  had  been  given  either  to  appear.  By 
what  practice,  then,  principle  or  law,  could  Mariana  be 
bound  by  the  prefect's  proceedings?  Had  he  formally  ren- 
dered a  judgment  against  her,  could  it  be  introduced  to 
establish  a  debt  against  her?  She  was  no  party  to  the 
transaction,  had  no  opportunity  to  defend  against  the  de- 
mand, and,  neither  expressly  nor  constructively,  had  been 
brought  within  the  prefect's  jurisdiction.  To  hold  that 
such  judgment  possessed  any  force,  that  it  proved  anything 
against  Mariana  or  her  father,  would  be  setting  at  open 
defiance  the  known  and  long-observed  rules  of  evidence 
and  opening  the  doors  to  irresistible  and  measureless 
wrongs  and  frauds. 

If,  then,  the  judgment  itself  could  not  be  received  as  evi- 
dence, how  could  a  mere  certificate  upon  the  same  amount 
to  proof  of  her  indebtedness,  her  being  bound  to  service  by 
her  own  or  her  parent's  consent,  and  the  terms,  in  a  suit 
commenced  against  her  several  years  afterwards?  If  the 
going  to  the  prefect  by  Romero  and  making  his  ex  parte 
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representations,  adjudicated  Mariana's  case  with  him,  proved 
her  a  debtor  and  bound  to  service,  and  has  given  a  master 
a  right  to  reclaim  or  reduce  her  to  bondage,  it  is  easy  to 
perceive  how  any  person  whosoever  within  the  territory 
may  be  made  a  debtor  and  sent  into  servitude,  should  an 
unscrupulous  man  and  an  ignorant  and  faithless  prefect  or 
probate  judge  devise  mischief  together.  But  it  is  said  that 
prefects,  alcaldes,  or  justices  of  the  peace  shall  indiscrimin- 
ately authenticate  the  books  of  accounts  between  masters 
and  servants.  This  is  a  section  before  quoted,  and  dates  in 
1851.  The  provision  is  a  wise  one,  and  in  the  hands  of 
competent  and  honest  officers  promotes  fairness  and  jus- 
tice. By  authentication  here  is  meant  the  giving  of  legal 
faith  to  some  act  or  thing,  a  formal  attestation,  the  giving 
authority  by  necessary  formalities.  What  is  essential  to 
enable  the  officer  to  do  this,  as  to  master  and  servant?  The 
parties  must  be  present  by  themselves  or  agents.  It  is  not 
a  trial ;  it  is  a  mutual  agreement  of  the  parties  as  to  the  con- 
tract or  account.  The  magistrate  is  the  official  witness 
and  he  attests  the  facts  agreed  upon.  He  affixes  thereto  his 
legal  formalities,  and  authenticates  and  gives  faith  to  the 
transaction.  This  furnishes  proof  of  the  contract  or  ac- 
count, subject  to  be  attacked  and  overcome  by  showing 
fraud,  error,  mistake,  force,  or  any  of  the  facts  which  viti- 
ate and  make  void  or  voidable  contracts  and  accounts,  or 
relieve  parties  from  the  legal  consequences  of  their  own 
admissions.  In  the  cause  at  bar  there  is  no  proof  of  any 
mutual  adjustment  between  the  parties  before  any  magis- 
trate, nor  does  any  certify  to  the  correctness  of  any  accounts 
owned  by  Mariana.  Nothing  appears  beyond  the  representa- 
tions made  by  Eomero.  The  paper  issued  by  the  prefect 
says  that  Mariana's  father  had  brought  her  away,  and  the 
document  was  given  in  order  that  Komero  might  demand 
his  servant  or  money  from  her  father.  So  far  as  this  shows 
anything,  it  suggests  strongly  that  the  debt,  if  any,  was  due 
by  the  father,  and  not  the  girl.  He  took  control  of  his 
daughter,  and  Komero  obtained  the  action  of  the  prefect 
against  him.  The  inference  is  patent  that  the  girl  was  a 
minor,  and,  if  held  for  a  debt,  it  was  her  father's.  How 
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could  a  girl,  able  to  work  as  a  servant,  become  indebted  to 
Romero  fifty-one  dollars  and  seventy-five  cents  beyond  the 
fair  value  of  her  services?  Should  it  likely  be  on  her  own 
account?  It  is  nearly  eight  years  since  the  prefect  issued 
his  document.  If  the  debt  was  made  upon  her  own  ac- 
count, it  must  have  originated  when  she  was  not  much  more 
than  a  child,  and  for  what  consideration  could  she  have 
bound  herself  at  such  an  age  for  such  a  sum?  If  it  was 
upon  her  father's  account,  as  doubtless  it  was,  she  has 
passed,  it  may  be  well  inferred,  beyond  her  minority,  and 
if  so,  can  not,  against  her  own  consent,  be  held  bound  to 
service  by  reason  of  her  father's  indebtedness. 

We  think  proper,  in  this  place,  to  notice  the  further  legis- 
lation of  this  territory  upon  the  subject  of  master  and  ser- 
vant. In  1852  an  act  provided  as  follows: 

•Section  1.  All  contracts,  voluntarily  entered  into  between 
masters  and  servants,  agreeing  and  designating  the  kind  of 
service,  the  salary,  and  the  time  such  service  shall  continue, 
whether  any  money  shall  have  been  given  or  received  in  ad- 
vance or  not,  both  parties  shall  be  compelled  to  comply  with 
the  contract  without  power  to  rescind  it,  except  in  the  fol- 
lowing cases:  1.  By  mutual  consent;  2.  For  sufficient  motive 
having  been  given  by  one  party  to  the  other,  such  as  hav- 
ing grieviously  injured  him;  3.  If  the  master  keeps  the  ac- 
counts in  an  ambiguous  manner,  so  that  the  servant  can  not 
understand  them.  In  these  three  cases  the  contract  may 
be  rescinded  by  paying  the  amount  due  from  one  party  to 
the  other,  as  the  case  may  be;  but  if  such  motives  should 
not  be  proven,  the  contract  shall  be  complied  with,  and  the 
judge  or  court  of  any  precinct  shall  order  it  to  be  carried 
into  effect,  imposing  upon  the  party  failing  to  comply  with 
the  contract,  and  who  shall  persevere  in  doing  so,  that  he 
indemnify  the  other  party  for  the  injuries  resulting  there- 
from, or  which  may  follow;  and  all  resistance  shall  be  pun- 
ished by  fine  or  imprisonment,  as  the  gravity  or  circum- 
stances of  the  resistance  in  the  case  may  require;  the  party, 
furthermore,  being  obliged  to  pay  the  costs  of  the  trial  in 
the  case. 

Sec.  2.    If  a  servant  shall   refuse  to  comply  with  the 
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contract,  and  he  should  owe  any  part  of  the  money  to  the 
master,  and  he  refuses  or  can  not  pay  it,  the  justice  of  the 
peace,  judge  of  probate,  or  district  court  will  compel  him 
to  pay  numerata  pecunla  the  entire  principal  and  legal  inter- 
est for  all  the  time  it  may  remain  unpaid,  it  being  the  duty 
of  the  judge  or  court,  in  case  of  difficulty,  to  order  the  sheriff 
to  contract  the  services  of  said  person  to  the  highest  bidder 
for  the  purpose  of  recovering  the  debt.  The  same  proceed- 
ing shall  be  had  when  the  master  owes  the  servant  any  sum 
of  money  for  services  rendered,  and  shall  refuse  to  pay  him 
for  the  same. 

Sec.  3.  Those  offenses  committed  by  servants  maltreat- 
ing their  masters  or  mistresses  shall  be  punished  for  the 
same  by  the  justices  of  the  peace  or  court  in  which  the  suit 
may  be  brought,  with  imprisonment  for  a  time  demanded 
by  the  gravity  of  the  offense. 

We  see  in  this  section  the  exertions  of  the  legislature  to 
make  more  strict  and  multiply  the  remedies  for  the  enforce- 
ment of  these  descriptions  of  contracts.  They  modify  in 
some  respect  the  act  of  1851.  By  that  the  servant  could 
leave  his  master  whenever  he  willed  by  paying  his  debt. 
By  this  he  must  abide  by  and  fulfill  his  agreement  accord- 
ing to  its  terms,  whether  he  owres  or  does  not  owe,  pays  or 
does  not  pay.  Unless  he  can  get  his  master's  consent  to  re- 
scind or  prove  some  one  of  the  causes  specified  to  procure 
a  cancellation,  he  may  be  prosecuted  for  a  failure,  and  so 
may  the  master,  and  the  servant  compelled  to  a  compliance 
by  a  fine  and  imprisonment.  It  seems  strange  the  act  fixed 
no  limits  to  the  power  of  the  magistrate  in  unmistakable 
terms,  and  that  so  much  discretion  should  be  conferred 
upon  the  court  or  judge.  It  appears  clear  that  the  legis- 
lators were  determined  that  by  no  means  should  either  of 
the  parties  escape  the  consequences  of  their  own  voluntary 
engagements.  Again,  the  act  follows  the  servant  with 
other  measures,  more  rigid  and  direct  upon  his  person,  if 
he  refuses  a  compliance  with  his  contract  and  owes  his 
master  any  sum  and  refuses  to  pay,  or  is  even  unable  to  pay 
it.  It  defines  how  he  may  be  sued  for  the  debt  and  judg- 
ment obtained  in  the  course  of  a  legal  proceeding,  and,  in 
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pursuance  of  an  execution,  his  services  sold  by  the  sheriff 
to  the  highest  bidder  to  raise  the  means  to  pay  the  debt. 
No  authority  is  given  the  tribunal  in  this  course  to  adjudi- 
cate the  servant  to  the  master  upon  giving  the  latter  judg- 
ment for  his  debt. 

We  find  here  no  support  to  that  portion  of  the  judgment 
of  the  district  court  which  adjudged  Mariana  to  the  service 
of  Romero  as  a  peon,  in  default  of  her  or  her  securities 
paying  the  money.  The  compulsory  process  of  fine  and 
imprisonment  in  case  the  servant  refuses  to  perform  his 
agreement,  and  the  extent  to  which  it  may  be  exerted,  to 
enforce  obedience,  would  seem  to  furnish  ample  means  to 
secure  him  to  service.  A  still  further  remedy  is  added  in 
the  proceeding.  The  master  may  proceed  in  the  ordinary 
form  for  the  collection  of  his  debt,  and  in  the  execution  for 
the  sale  of  the  servant's  services.  The  act  is  in  some  re- 
spects loose  and  indefinite  in  its  language,  yet  not  so  much 
so  that  an  intelligent  court  can  not  find  the  rule  for  its 
guidance. 

The  great  importance  which  attaches  to  the  subject-mat- 
ter we  have  considered,  has,  among  other  things,  induced 
a  general  reference  to  the  laws  and  enactments  which 
authorize,  regulate,  and  enforce,  and  to  the  authorities  that 
illustrate  the  system  of  service  between  masters  and  ser- 
vants in  this  territory.  This  system  we  find  to  be  the  peon 
system  of  the  country,  yet  in  all  our  searches  we  see  no- 
where the  term  peon  in  any  of  the  legislation  touching  the 
party  bound  to  service.  In  all  instances  where  we  might 
expect  to  find  it  we  invariably  find  servant.  In  the  com- 
mon use  of  language  the  term  peon  is  now  used  in  this 
country  as  synonymous  with  servant.  Personal  interests  to 
a  wide  extent  have  been  and  still  continue  interwoven  with 
this  system.  It  is  seen  to  be  carefully  regulated  by  the 
legislature;  that  the  relation  of  master  and  servant  is  formed 
by  mutual  contract  only;  that  all  free  men  and  women,  when 
no  legal  impediment  exists,  may  celebrate  this  species  of 
contracts;  that  parents  can  not  contract  away  the  services 
of  their  children,  except  in  certain  specified  cases;  that  the 
parties,  in  the  first  place,  may  agree  upon  the  kind  of  serv- 
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ice,  the  duration,  and  the  pay;  that  the  service  of  the 
servant  becomes  bound  to  his  master  for  an  indebtedness 
founded  upon  an  advancement  made  in  consideration  of 
service;  that  the  servant  can  not  leave  his  master's  service 
during  the  time  embraced  in  the  contract,  unless  he  proves 
some  one  of  the  two  causes  to  exist,  mentioned  in  the 
statute,  or  shall  obtain  his  master's  consent,  and  shall  pay 
what  he  owes  him;  that  if  he  shall  refuse  to  serve  in  con- 
formity with  the  contract,  he  may  be  compelled  to  its  ful- 
fillment by  the  magistrate  with  the  chastisements  of  fine 
and  imprisonment;  that  the  master  may  procure  summary 
proceedings  before  the  judicial  officer  to  enforce  com- 
pliance; if  the  servant  is  a  parent,  and  dies,  the  children 
are  not  compelled  to  serve  in  his  stead;  that  the  contract 
may  be  entered  into  before  judges  of  probate  or  justices  of 
the  peace,  who  shall  authenticate  or  attest  the  same,  as 
they  also  may  accounts  between  the  parties.  A  peon  or 
servant  loses  none  of  his  rights  as  a  citizen  by  contracting 
with  a  master  to  serve  him.  He  is  under  no  political  dis- 
qualifications; he  votes  at  all  elections  if  otherwise  legally 
qualified;  his  servitude  does  not  render  him  under  our  laws 
ineligible  to  the  offices  of  the  precinct,  the  county,  the 
legislature,  or  delegate  in  congress. 

Such  are  some  of  the  features  which  the  peon  system  (as 
commonly  called)  presents  in  this  territory.  In  pronounc- 
ing upon  the  testimony  in  the  cause  we  are  required  to  de- 
termine, we  are  of  the  opinion  that  the  writ  exhorto,  or 
letters  requisitorial,  possessed  no  legal  force  as  evidence  of 
indebtedness  from  Mariana  to  Eomero.  It  was  issued  by 
Don  Ambrosio  Armijo,  as  alcalde,  after  the  government 
of  the  United  States  had  defined  and  limited  the  jurisdic- 
tion of  alcaldes,  and  prescribed  to  thorn  their  modes  of 
procedure,  and  before  the  passage  of  the  master  and  ser- 
vants act  of  July,  1851.  No  debt  was  established  against 
Mariana  by  the  ex  partc  action  of  Romero  before  the  alcalde. 
The  process  or  certificate  of  the  prefect  of  Santa  Fe  can 
not  prove  her  bound  to  service,  nor  her  indebtedness.  It 
professes  to  certify  that  Romero  represented  that  Mariana, 
or  her  father,  was  owing  him.  No  notice  or  summons  was 
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given  the  girl,  neither  actual  nor  constructive.  She  seems 
in  no  form  to  have  been  brought  within  the  prefect's  juris- 
diction. All  was  ex  parte.  These  two  writs,  certificates,  or 
documents  were  the  only  evidence  offered  or  considered  in 
the  district  court.  Their  utter  insufficieny  to  prove  Mari- 
ana's contract  of  service  or  any  indebtedness  to  Romero,  on 
her  part,  obligates  this  court  to  reverse  the  judgment  of  the 
court  below,  with  costs  against  Romero. 


MARIANA  MANUELA  MARTINEZ  v.  TOMAS 
LUCERO. 

COMMISSIONER'S  AUTHORITY  TO  TAKE  DEPOSITIONS  NOT  EXCLUSIVE,— Not- 
withstanding the  appointment  of  a  commissioner  to  take  the  testimony 
in  a  cause,  depositions  may  be  taken  before  the  chancellor,  upon  legal 
notice  to  the  adverse  party,  and  used  upon  the  trial. 

DECREE  NECESSARY  TO  SEPARATION  OF  HUSBAND  AND  WIFE,  —  According 
to  the  principles  of  the  civil  law,  a  separation  from  bed  and  board,  or  a 
dissolution  of  the  conjugal  association,  must  be  decreed  by  a  competent 
tribunal,  and  the  consent  of  the  parties  is  not  enough. 

WIFE'S  RIGHT  TO  RECOVER  DOTAL  PROPERTY.— Without  a  decree  of  disso- 
lution of  the  conjugal  association,  a  wife  can  not  recover  from  her  hus- 
band, or  resume  the  administration  of  her  separate  dotal  property  with- 
out showing  waste  or  dissipation  of  it  by  the  husband,  especially  where 
she  has  voluntarily  abandoned  him  without  cause,  and  is  living  in  adultery 
with  another. 

DOTAL  PROPERTY,  WHAT  is.— Dotal  property  is  the  capital  given  to  the  hus- 
band by  the  wife,  or  some  one  for  her,  before  or  after  the  marriage,  for 
the  purpose  of  supporting  the  matrimonial  expenses. 

COSTS  ON  BILL  TO  RECOVER  DOTAL  PROPERTY.— On  the  dismissal  of  a  bill 
filed  by  a  wife  to  recover  her  dotal  property,  because  the  conjugal  asso- 
ciation still  continues,  the  costs  must  be  decreed  against  the  husband,  he 
being  the  lawful  custodian  and  administrator  of  the  wife's  estate,  and 
therefore  liable  for  expenses  which  she  may  incur. 

APPEAL  from  the  district  court  of  the  second  judicial  dis- 
trict for  the  county  of  Taos.    The  opinion  states  the  case. 

M.  Ashurst,  for  the  appellant. 
H.  N.  Smith,  for  the  appellee. 

By  Court,  BROCCHUS,  J. : 

This  bill  was  a  bill  in  chancery  in  the  district  court  of  the 
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second  judicial  district,  for  the  county  of  Taos,  by  Mariana 
Manuela  Martinez  against  her  husband,  Tomas  Lucero. 
The  complainant  alleges  that  on  or  about  the  thirtieth  day 
of  September,  1828,  she  intermarried  with  Tomas  Lucero, 
and  that  at  the  time  of  said  marriage  and  afterwards,  a 
large  amount  of  money,  property,  chattels,  and  real  estate, 
the  absolute  property  and  inheritance  of  the  said  complain- 
ant, was  delivered  to  the  said  Tomas  Lucero  as  her  hus- 
band, in  trust  for  her  use  and  benefit,  and  for  the  use  and 
benefit  of  both,  while  they  should  live  together  as  man  and 
wife.  The  bill  further  alleges  that  they  lived  together  as 
man  and  wife  for  the  space  of  eight  years,  and  that  then, 
from  various  causes,  a  separation  between  them  took  place; 
that  a  few  years  afterwards,  in  the  year  1847,  they  were  re- 
united and  lived  together  in  the  matrimonial  relation  for 
the  space  of  eleven  months;  that  at  the  expiration  of  that 
eleven  months,  they  again  separated,  without  issue,  and 
have  never  since  lived  together.  The  complainant  further 
alleges  that  her  said  husband  has  for  years  past  been  living 
in  open  adultery  with  another  woman,  by  whom  he  has  two 
children,  and  that  he  has  been  wasting  and  dissipating  the 
property  and  effects  of  said  complainant  for  the  benefit  of 
his  said  paramour  and  her  two  children,  and  she  has  good 
reason  to  believe  that  he  will  continue  to  wTaste,  dissipate, 
and  so  convert  the  same  until  the  whole  amount  thereof 
shall  have  been  consumed.  The  petitioner  therefore  prays 
that  the  said  Tomas  Lucero  be  enjoined  from  further  waste 
and  dissipation  of  her  estate;  that  he  be  compelled  to  answer 
the  allegations  of  her  bill;  that  he  be  compelled  to  account 
with  her  for  the  full  amount  of  her  property  and  estate,  as 
well  as  the  rents  and  profits  thereof,  since  their  last  separa- 
tion, and  that  such  further  relief  may  be  granted  as  the 
nature  of  the  case  may  require. 

The  respondent,  Tomas  Lucero,  in  his  answer,  admits 
that  he  intermarried  with  the  complainant  as  alleged  in  her 
bill,  and  that  they  lived  together  for  some  seven  or  eight 
years.  He  avers  that  about  seven  or  eight  years  after  their 
marriage,  he  discovered  that  his  said  wife  had  proved  faith- 
less to  him  by  the  commission  of  adultery  with  one  Mariano 
VOL.  1—14 
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Martinez,  and  that  she  then,  of  her  own  accord,  left  her 
house  and  lived  with  the  said  Mariano  Martinez  in  different 
houses;  that  in  the  year  1839,  he  went  to  California  to  es- 
cape the  infamy  and  injuries  his  wife  was  heaping  upon  him; 
that  at  the  time  of  his  departure,  she  was  living  with  the 
said  Mariano  Martinez;  that  upon  his  return  to  New  Mexico, 
in  1842,  he  found  her  living  in  adultery  with  Mariano 
Lucero,  a  priest  of  the  holy  Catholic  church,  and  first  cousin 
to  him,  the  respondent;  and  that  she  continued  to  live  in 
adultery  with  said  Mariano  Lucero  until  the  year  1846, 
when,  through  the  solicitations  of  the  respondent  and 
the  intercession  of  one  Jose  Antonio  Martinez,  she  returned 
to  her  house  and  promised  to  live  a  reformed  life  and  con- 
tinue to  live  with  the  respondent.  About  nine  or  ten  months 
after,  she  presented  herself  before  Jose  Maria  Valdez,  an 
alcalde  of  the  county  of  Taos,  and  before  him  they  separated 
by  mutual  consent,  and  the  complainant  at  the  time  of  sep- 
aration released  the  respondent  from  any  claim  whatever 
that  she  might  have  had  against  him.  And  he  further  avers 
that  immediately  after  their  last  separation  his  said  wife  re- 
turned to  the  house  of  the  said  priest,  Mariano  Lucero,  and 
continued  to  live  in  open  adultery  with  him  up  to  the  period 
of  the  filing  of  his  answer  to  the  complainant's  bill.  He  also 
avers  that  in  order  to  comply  with  his  conjugal  duties  and 
his  religious  obligations,  he  made  many  sacrifices  to  induce 
her  to  return  to  him,  and  discontinued  his  effort  only  when 
all  hope  of  reformation  had  gone. 

The  respondent  admits  that  he  had  at  the  time  of  his 
answer  a  woman  living  in  his  house  to  aid  and  assist  him 
in  his  household  duties,  and  that  the  said  woman  has  two 
children,  but  avers  that  he  does  not  know  whether  he  is  the 
father  of  said  children  or  not.  He  denies  the  allegation 
that  he  is  wasting  and  dissipating  the  property  of  the  com- 
plainant upon  the  said  woman,  and  avers  that  he  never  took 
the  said  woman  or  any  other  into  his  house  until  he  had 
made  several  efforts  to  induce  his  wrife  to  live  with  him; 
and  that  as  late  as  the  year  1854  he  requested  said  com- 
plainant to  return  to  her  home  and  perform  the  duties  of  a 
wife  towards  him,  and  that  she  refused  so  to  do.  The  re- 
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spondent  further  avers  that  he  has  paid  to  his  said  wife  the 
full  amount  of  property  which  he  received  as  her  separate 
estate. 

Upon  the  final  hearing  of  this  cause  upon  bill,  answer 
and  proofs,  it  was  ordered  and  decreed  that  complainant 
take  nothing  by  her  bill,  but  that  the  same  be  dismissed 
with  costs  against  her,  to  which  degree  the  council  for  com- 
plainant excepted  and  appealed  therefrom.  In  the  prog- 
ress of  this  cause  in  the  court  below  an  order  was  made 
appointing  George  Long  a  special  commissioner  to  take  de- 
positions in  the  cause  upon  the  giving  of  twenty  days' 
notice  to  the  respective  parties  or  their  attorneys,  and  ifter- 
wards  while  the  said  order  continued  in  force.  Depositions 
were  taken  on  behalf  of  the  respondent  before  the  chan- 
cellor in  vacation  at  the  court-house  in  Fernandez  de  Taos. 
Eighteen  days'  notice  was  given  to  the  solicitor  of  the  ad- 
verse party  at  his  residence  in  Fernandez  de  Taos,  set- 
ting forth  the  time  and  place  at  which  such  depositions 
were  to  be  taken.  Upon  the  final  hearing  of  the  cause  the 
solicitor  for  the  complainant  moved  to  quash  the  deposi 
tions,  because  they  were  not  taken  in  conformity  to  the  or- 
der of  the  court  appointing  George  Long  a  commissioner 
for  that  purpose.  The  motion  was  overruled.  The  coun- 
sel for  the  complainant  excepted  to  the  said  ruling. 

The  errors  assigned  in  this  cause  are,  that  the  district 
court  erred  in  overruling  the  motion  to  quash  the  respond- 
ent's depositions;  that  the  court  erred  in  decreeing  against 
the  complainant  and  for  the  respondent,  and  that  the  court 
erred  in  adjudging  costs  against  the  complainant.  From  an 
inspection  of  the  record  it  appears  that  the  depositions  to 
which  the  council  for  complainant  objected,  and  the  mo- 
tion to  suppress  which  was  overruled,  were  taken  in  due 
form,  and  that  the  most  ample  notice  was  served  upon  the 
complainant,  through  her  counsel,  by  the  sheriff,  eighteen 
days  before  the  period  thereof,  in  which  notice  the  time 
and  place  at  which  the  depositions  were  to  be  taken  were 
distinctly  set  forth. 

This  court  cannot  perceive  the  reasonableness  or  force 
of  an  objection  to  the  taking  of  testimony  between  the 
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parties  to  a  cause  in  chancery  before  the  chancellor  at  any 
time,  providing  that  due  notice  be  given  to  the  adverse 
party  of  the  time  and  place  of  taking  the  same,  although  an 
order  may  have  previously  been  made  and  still  be  in  force, 
appointing  a  commissioner  before  whom  the  parties  might 
take  their  testimony.  It  is  to  be  presumed  that  the  order 
was  made  for  the  convenience  of  the  chancellor  or  the  ac- 
commodation of  the  parties  to  the  cause,  and  not  with  a 
view  of  giving  exclusive  authority  to  the  commissioner  to 
take  depositions  between  the  parties.  It  is  not  to  be  sup- 
posed that  it  was  designed  as  an  abrogation  or  annulment 
of  the  authority  of  the  chancellor  to  take  depositions  to  be 
used  in  the  hearing  of  the  cause.  The  order  was  standing 
at  the  time  at  which  the  depositions  were  taken,  and  either 
party  had  a  right  to  take  testimony  in  pursuance  thereof  at 
any  time  upon  a  compliance  with  the  requirements  thereof, 
by  giving  due  notice  of  the  time  and  place  of  taking  the 
same;  but  the  parties  were  not  so  far  bound  by  that  order 
as  to  be  divested  of  their  right  to  resort  to  any  other 
mode  of  taking  their  testimony  which  the  law  might  have 
prescribed,  or  which  equity  would  have  sanctioned.  Fur- 
thermore, as  the  chancellor  must  be  presumed  to  possess 
greater  fitness  for  the  taking  of  testimony  in  a  cause  pend- 
ing before  him,  and  the  issues  of  which  it  is  his  province 
to  determine,  it  would  seem  to  be  an  enlargement  of  the 
equitable  advantages  of  the  parties,  and  a  promotion  of  the 
ends  of  justice,  to  have  the  witnesses  in  the  cause  ex- 
amined before  him.  From  this  reasoning  it  follows  that  no 
error  was  committed  in  the  court  below  in  overruling  the 
motion  to  quash  the  depositions  complained  of  in  the  assign- 
ment of  errors. 

The  view  taken  by  this  court  of  the  questions  and  prin- 
ciples involved  in  the  merits  of  this  cause,  and  by  which  it 
must  be  determined,  renders  it  unnecessary  and  irrelevant 
to  inquire  whether  the  respondent,  Tomas  Lucero,  had  in 
his  possession  the  estate  and  property  of  Mariana  Manuela 
Martinez,  the  complainant,  as  alleged  in  her  bill,  or  not. 
The  important  questions  of  fact  for  our  inquiry  are,  whether 
the  complainant  and  respondent  were  legally  married,  and 
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if  so,  have  they  continued  in  the  conjugal  association  up  to 
the  period  of  the  institution  of  this  suit?  The  first  fact  is 
established  by  the  allegation  of  the  complainant  and  the 
concurrent  averment  of  the  respondent.  It  appears  from 
the  bill  of  the  complainant  that  she  intermarried  with  the 
respondent  in  the  year  1828;  that  she  lived  with  him  as  his 
wife  for  the  period  of  eight  years,  and  that  then,  from 
various  causes,  a  separation  between  them  took  place;  that 
a  few  years  afterwards,  in  the  year  1847,  they  again  united 
and  lived  together  as  man  and  wife;  and  that  about  eleven 
months  thereafter  they  again  separated  by  mutual  consent, 
not  having  had  any  children,  and  have  never  since  lived  to- 
gether. She  also  alleges  that  the  respondent  had  received 
a  large  amount  of  property  and  money  belonging  to  her  as 
her  inheritance,  a  portion  of  which  he  had  returned  to  her, 
and  the  balance  of  which  he  was  wasting  and  dissipating 
upon  a  woman  with  whom  he  was  living  in  adultery,  and  by 
whom  he  had  two  children.  The  respondent,  in  his  answer, 
affirms  the  allegation  of  marriage  between  the  complainant 
and  himself,  and  charges  adulte^  on  her  part  as  the  cause 
of  their  separation.  He  admits  the  adulterous  cohabitation 
against  himself,  but  denies  that  he  is  wasting  and  dissipat- 
ing the  property  of  complainant  as  alleged  in  her  bill. 

Both  of  the  parties  present  themselves  in  court,  repulsive 
to  every  sentiment  and  feeling  that  arises  from  a  due  ap- 
preciation of  the  honorable  and  sacred  relation  of  matri- 
mony. The  wife  alleges  that  she  separated  from  her 
husband,  and  thus  did  violence  to  the  obligations  which 
she  had  solemnly  and  sacredly  assumed,  without  assigning 
any  cause  for  such  separation.  She  again  separates  from 
him  without  the  assignment  of  a  cause,  and  then  alleges  as 
a  ground  for  the  restitution  to  her  of  her  estate,  that  he  is 
wasting  and  dissipating  her  property,  in  an  adulterous  co- 
habitation with  another  woman.  The  husband,  in  return, 
avers  that  she  left  her  house  on  account  of  adulterous  infi- 
delity to  him,  and  that  she  was,  at  the  time  of  the  filing  of 
her  bill,  living  in  open  adultery  with  a  priest  of  the  holy 
Catholic  church,  who  stood  in  the  near  relation  of  first 
cousin  to  her  husband;  and  this  averment  is  sufficiently 
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well  established  by  the  proof  to  deepen  the  sense  of  morti- 
fication which  this  court  feels  in  seeing  a  party  with  hands 
thus  stained  entering  a  court  of  equity  and  asking  that 
relief  which  none  but  those  having  a  pure  heart  and  a  clear 
conscience  have  a  right  to  demand.  And  the  shameless- 
ness  of  the  complainant  appears  in  a  stronger  light  when 
we  behold  her,  not  content  with  coming  into  court  -and  re- 
vealing her  own  disregard  for  her  matrimonial  obligations, 
but  aJso  dragging  her  husband  before  the  public,  and  com- 
pelling him  to  make  disclosures  and  confessions  of  gliilt  to 
his  own  dishonor,  into  which  he  alleges  he  was  driven  by 
her  own  heartless  infidelity  towards  him,  in  the  commission 
of  adultery,  and  the  abandonment  of  his  house. 

From  all  that  appears  on  the  record,  the  complainant 
and  respondent  stand  toward  each  other  in  the  relation  of 
man  and  wife.  The  separations  alleged  in  the  complaint 
and  answer  have  no  legal  effect  in  the  dissolution  of  the  con- 
jugal relations,  and  they  were  at  the  time  of  the  commence- 
ment of  this  suit,  as  firmly  bound,  for  all  legal  purposes, 
in  the  bonds  of  matrimony,  as  they  were  on  the  day  of  their 
marriage,  or  in  the  palmiest  and  most  concordant  hour  of 
their  conjugal  association. 

According  to  the  principles  of  the  civil  law,  a  separation 
from  bed  and  board,  or  a  dissolution  of  the  conjugal  asso- 
ciation, must  be  decreed  by  a  competent  tribunal  and  not  by 
the  consent  of  the  parties:  Civil  Law  of  Spain  and  Mexico, 
p.  10,  art.  33.  It  does  not  appear  from  the  record  that 
any  separation  had  been  decreed  by  a  competent  tribunal; 
but  the  separation  which  took  place  between  the  parties 
appears  to  have  been  voluntary,  against  the  policy  of  matri- 
monial law,  without  legal  sanction,  and  therefore  power- 
less for  the  purpose  of  dissolving  the  conjugal  tie.  The 
complainant,  in  her  bill,  did  not  even  allege,  as  a  cause  of 
separation  from  her  husband,  any  one  of  the  causes  which 
would  have  availed  her  in  a  prayer  for  separation  before  a 
competent  tribunal.  It  is  true  that  in  entering  the  court 
below,  which  had  power  to  decree  a  divorce,  she  alleged 
adultery  against  her  husband  as  an  auxiliary  to  the  estab- 
lishment of  the  waste  and  dissipation  of  her  property,  and, 
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if  she  had  appeared  with  clean  hands,  the  court,  upon  proof 
of  her  allegations,  might,  under  the  general  prayer  for  re- 
lief, have  decreed  a  separation  in  order  to  place  her  in  a 
legal  attitude  to  resume  the  administration  of  her  property; 
but  the  answer  of  the  respondent,  while  it  affirmed  the 
allegation  of  adultery  against  himself,  also  averred  a  recrim- 
ination of  the  same  degree  of  conjugal  infidelity  on  her 
part,  and,  unfortunately  for  her,  the  proof  in  the  cause  gave 
too  strong  a  coloring  to  the  truth  of  the  averment  to  entitle 
her  to  that  relief  which  a  court  of  equity  will  grant  to  those 
alone  who  are  able  to  show  that  they  have  done  equity.  In 
this  instance,  the  parties  appeared  in  a  character  too  impure, 
with  guilt  too  equal  and  too  deep,  to  allow  the  chancellor 
to  decree  a  separation.  If  the  complainant,  standing  spot- 
less and  guiltless  in  the  court  below,  had  proved  the  alle- 
tion  of  adultery  against  the  respondent,  and  the  court  had 
failed  to  decree  a  separation  in  order  to  place  her  in  an  at- 
titude for  the  restitution  of  her  dower,  this  court  might  now 
adjudge  such  an  omission  as  error  in  the  court  below;  but 
we  find  in  the  record  no  such  cause,  no  such  favorable  char- 
acter for  the  complainant. 

We  are,  then,  to  view  the  complainant  in  the  character  of 
the  lawful  wife  of  the  respondent,  and  it  is  a  principle  of 
the  civil  law  which  has  been  too  often  asserted  by  this  court 
to  render  repetition  necessary,  that  a  wife  can  not,  during 
the  conjugal  association,  recover  from  her  husband  her  sep- 
arate dotal  property,  or  resume  the  administration  thereof, 
without  showing  waste  or  dissipation  of  the  same  on  the 
part  of  her  husband;  for  the  administration  of  the  dotal 
property,  wrhether  appraised  or  not,  belongs  exclusively  to 
the  husband  during  the  existence  of  the  marriage :  Civil  Law 
of  Spain  and  Mexico,  p.  77,  art.  349.  The  husband,  at  the 
request  of  the  wife,  may  be  deprived  of  the  administration  of 
the  dower,  whether  it  consist  of  money,  movables,  or  immov- 
ables, whenever  he  wastes  or  dissipates  the  same  improper- 
ly, either  by  play  or  other  irregularities.  Id.,  p.  78,  art.  354. 
The  dowry  and  other  goods  which  the  wife  may  have  brought 
to  her  husband,  are  left  with  him  on  condition  that  he  bear 
the  charges  of  the  marriage,  and  she  can  not  demand  a  sep- 
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arution  of  goods  except  when  the  disorder  of  the  husband's 
affairs  puts  him  out  of  the  condition  of  being  able  to  bear 
the  said  charges,  and  when  the  goods  which  he  has  of  his 
wife's  are  in  danger:  Domat  Civil  Law,  394.  The  property 
claimed  by  the  complainant  is  described  in  her  bill  as  dotal 
property.  Dower  is  the  capital  which  the  wife,  or  some 
one  for  her,  gives  the  husband  for  the  purpose  of  support- 
ing the  matrimonial  expenses.  The  dower  may  be  given  or 
increased  after  the  celebration  of  the  marriage,  and  the  do- 
tal property  thus  given  is  subject  to  the  same  rules  as  that 
given  before  celebration:  Civil  Law  of  Spain  and  Mexico, 
p.  75,  arts.  337,  338.  The  bill  of  the  complainant  alleges 
that  at  the  time  of  her  marriage  and  since,  a  large  amount 
of  money,  property,  chattels,  and  real  estate  of  her  abso- 
lute property  and  inheritance,  was  delivered  to  the  respond- 
ent as  her  husband,  in  trust  for  her  use  and  benefit,  and  for 
the  use  and  benefit  of  both  while  they  lived  together  as 
husband  and  wife. 

The  property  sued  for  by  the  complainant  is,  therefore, 
accordi»g  to  her  own  allegation,  dotal  property,  and  con- 
sequently of  such  a  nature  as  to  bring  her  within  the  law, 
in  reference  thereto,  which  denies  to  the  wife  the  right  to 
resume  the  administration  of  her  dower  during  the  exist- 
ence of  the  marriage.  Upon  the  subject  of  the  equity  of  the 
wife  to  a  maintenance  out  of  her  own  equitable  estate,  we 
find,  in  Story's  Equity  Jurisprudence,  the  same  principles 
laid  down  as  are  established  by  the  authorities  on  the  civil 
law.  That  author  says  that  such  separate  maintenance  is 
generally  confined  to  cases  where  the  husband  abandons  or 
deserts  his  wife,  or  where  he  refuses  to  maintain  her,  or 
where,  by  reason  of  insolvency,  he  is  unable  to  afford  a 
suitable  maintenance  for  her.  Unless  some  of  these  in- 
gredients exist,  courts  of  equity  will  decline  to  interfere. 
If,  therefore,  the  separation  of  the  wife  from  her  husband 
is  voluntary  on  her  part,  and  is  caused  by  no  cruelty  or  ill- 
treatment,  or  if  he  is  6owa  fide  ready,  willing,  and  able  to 
maintain  her,  and  she,  without  good  cause,  chooses  to  sepa- 
rate from  him,  or  if  she  has  already  a  competent  mainte- 
nance; in  all  such  cases  courts  of  equity  will  afford  no  aid 
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whatsoever  in  accomplishing  a  purpose  which  is  deemed  sub- 
versive of  the  true  policy  of  the  matrimonial  law,  and  de- 
structive of  the  best  interests  of  society.  A  fortiori,  where 
the  wife  has  eloped  and  is  living  in  a  state  of  adultery,  they 
withhold  all  countenance  to  such  grossly  immoral  conduct, 
and  they  will  leave  the  wife  to  bear  as  she  may  the  ordinary 
results  of  her  own  infamous  abandonment  of  duty:  2  Story 
Eq.  Jur.  880. 

This  case,  as  it  appears  upon  the  record,  falls  too  clearly 
within  these  principles.  The  complainant,  according  to  her 
own  allegations,  separated  from  the  respondent  as  his  wife 
without  the  assignment  of  any  cause  which  would  have  justi- 
fied her  in  so  doing.  She  lived  thus  in  separation  from 
him  for  years,  and  her  husband  avers  that  during  the  period 
of  their  separation  she  was  living  in  open  adultery,  and 
from  the  testimony  adduced  during  the  progress  of  the  suit, 
this  court  is  left  under  the  painful  conviction  that  the  re- 
spondent had  reason  enough  to  justify  him  in  making  the 
averment.  While  thus  derelict  to  her  conjugal  obligations, 
thus  recreant  to  the  duties  enjoined  upon  her  by  the  matri- 
monial bond,  thus  sullied  by  the  unrefuted  charge  of  guilt, 
she  presents  herself  before  a  court  of  chancery,  and  asks 
that  relief  which,  even  if  she  had  presented  herself  pure 
and  spotless,  the  court  could  not  have  granted;  for  the 
marriage  tie  between  her  and  the  respondent  still  existed; 
the  conjugal  association  had  not  been  dissolved.  She  still 
stood  in  the.  eye  of  the  law  related  to  the  respondent  as  his 
lawful  wife,  and  as  such  the  court  could  not  grant  to  her  the 
administration  of  the  property,  which  she  claimed  without 
proof  of  waste  and  dissipation  of  the  same  on  the  part  of  the 
respondent.  The  bill  of  the  complainant  alleges  waste  and 
dissipation;  but  the  respondent  in  his  answer  denies  the 
charge,  and  no  testimony  is  introduced  to  establish  the 
truth  of  the  allegation. 

From  the  view  taken  by  this  court  of  the  law  of  this  case, 
in  reference  to  the  incompetency  of  the  wife  to  resume  the 
administration  of  her  dotal  property  during  the  existence 
of  the  marriage,  it  follows  that  the  costs  in  this  cause  were 
erroneously  taxed  in  the  court  below  against  the  complain- 
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ant  upon  the  dismissal  of  her  bill;  for  she  was  still  the  wife 
of  the  respondent,  and  he  as  her  husband  was  still  the  cus- 
todian and  administrator  of  her  estate.  The  husband  alone 
administers  the  property  of  the  conjugal  partnership  during 
the  entire  existence  of  the  marriage  relation,  unless  the 
same  be  taken  from  him  by  due  course  of  law,  and  he  is, 
therefore,  while  he  thus  continues  to  administer  the  estate 
of  his  wife,  presumed  to  be  alone  able  and  liable  to  defray 
such  expenses  as  she  may  incur.  The  court  below  should 
have  dismissed  the  bill  without  prejudice  to  the  parties, 
and  the  costs  should  have  been  taxed  against  the  respond- 
ent. The  decree  of  the  district  court  is  therefore  affirmed 
as  to  the  dismissal  of  the  bill,  and  reversed  as  to  the  taxing 
of  the  costs. 

Order:  This  cause  came  on  to  be  heard  upon  the  tran- 
script of  the  record  from  the  district  court  for  the  second 
judicial  district,  in  the  county  of  Taos,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now  here  ordered 
and  adjudged,  that  the  decree  of  the  said  district  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed  as  to  the 
dismissal  of  the  complainant's  bill,  and  the  decree  of  said 
court  be  reversed  so  far  as  it  taxes  the  cost  against  the 
complainant,  and  that  the  same  be  taxed  against  the  re- 
spondent. 


JESUS  DUEAN  v.  THE  TEEEITOEY  OF  NEW 
MEXICO. 

MURDER  IN  FIFTH  DEGREE.—  Evidence  that  there  was  ill-will,  existing  at 
the  time  of  a  homicide,  between  the  prisoner  and  the  deceased,  and  that, 
the  parties  being  about  thirty-five  varas  apart,  the  deceased  took  his  gun 
from  his  shoulder  as  if  to  offend  the  prisoner,  but  did  not  present  or 
point  it  at  him,  when  the  latter  stepped  back  a  few  steps  and  fired  the 
fatal  shot,  Is  sufficient  to  support  a  conviction  for  murder  in  the  fifth 
degree. 

APPEAL  from  the  district  court  of  the  second  judicial  dis- 
trict, for  the  county  of  San  Miguel.  The  case  is  stated  in 
the  opinion. 

M.  Ashurst,  for  the  appellant. 

R.  H.  Tomplcins,  attorney-general,  for  the  appellee. 
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By  Court,  DEAVENPORT,  C.  J. : 

This  case  is  an  appeal  to  this  court  from  the  district  court 
of  the  United  States  for  the  second  judicial  district,  sitting 
in  the  county  of  San  Miguel.  Jesus  Duran  was  indicted 
and  arraigned  upon  the  charge  of  the  murder  of  Calloway 
James,  and  he  pleaded  not  guilty.  Upon  this  issue  a  trial 
was  had,  and  the  jury  returned  a  verdict  of  guilty  of  murder 
in  the  fifth  degree,  and  assessed  his  punishment  at  three 
years'  imprisonment  in  the  territorial  prison.  A  motion 
was  made  for  a  new  trial,  which  the  court  overruled.  There 
are  two  grounds  of  error  assigned:  1.  That  the  district 
court  erred  in  refusing  to  grant  a  new  trial  to  appellant  in 
the  case;  2.  The  district  court  erred  in  rendering  judgment 
in  said  cause.  We  have  examined  the  evidence  contained  in 
the  bill  of  exceptions,  and  find  nothing  in  the  same  which 
conducts  our  minds  to  the  conclusion  that  the  district  court 
erred  in  refusing  the  new  trial.  All  the  witnesses  concur  in 
their  testimony  touching  a  state  of  ill-feeling  existing  be- 
tween the  deceased  and  appellant,  and  one  of  the  witnesses, 
Jose  Duran,  testified  that  after  some  conversation  between 
deceased  and  Jesus  Duran,  deceased  was  walking  with  his 
gun  on  his  shoulder,  and  Duran  with  his  gun  in  a  trail- 
ing position,  and  being  about  thirty-five  varas  from  thc> 
door,  he  saw  deceased  take  his  gun  from  his  shoulder,  as  if 
to  offend  Duran,  and  at  that  moment  Jesus  Duran  stepped 
back  a  step  or  so,  shot,  and  deceased  fell.  This  is  the  tes- 
timony of  a  witness  who  saw  the  transaction.  The  deceased 
was  walking  with  his  gun  on  his  shoulder,  and  Duran  with 
his  in  a  trailing  position,  and  at  the  moment  he  takes  his 
gun  from  his  shoulder  he  is  shot  and  falls  dead.  There  is 
no  evidence  that  deceased  presented  his  gun  at  Duran,  nor 
does  the  testimony  show  that  deceased  pointed  it  at  him. 
There  is  other  testimony  in  the  case,  but  none  shows  that 
Duran  was  justified  in  killing  deceased  at  the  time  he  shot. 
Having  disposed  of  this  ground  of  error,  the  other  assigned 
is  also  virtually  disposed  of.  The  judgment  below  is 
affirmed  with  costs. 
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PUEBLO  OP  LAGUNA  v.  PUEBLO  OF  ACOMA. 

FAIL  IKK  TO  PLEAD  STATCTB  OF  LIMITATIONS.— Where  a  party  falls  to  plead 
the  statute  of  limitations  in  the  court  below,  he  can  not  rely  upon  that 
defense  in  the  appellate  court,  but  will  be  deemed  to  have  waived  it. 

OBJECTION  TO  PLAINTIFF'S  RIGHT  TO  SUE.— The  objection  that  a  suit  is  not 
instituted  In  the  name  of  the  proper  plaintiff  can  not  be  first  raised  in  the 
appellate  court. 

OIL  PAINTING  OF  SAN  Joss,  OWNERSHIP  OF. — The  oil  painting  of  San  Jose, 
the  patron  saint  of  the  pueblo  of  Acoma,  left  with  them  by  the  early 
conquerors,  belongs  to  that  pueblo,  and  not  to  the  parish  priest  for  the 
time  being,  nor  to  the  pueblo  of  Laguna,  and  the  former  pueblo  being 
deprived  of  Its  possession  by  the  latter,  are  entitled  to  a  decree  restoring 
it  to  them,  and  need  not  sue  in  the  name  of  the  parish  priest. 

APPEAL  from  the  district  court  of  the  second  judicial  dis- 
trict for  the  county  of  Valencia.  The  facts  appear  from  the 
opinion. 

Baird  and  Smith,  for  the  appellants. 
M.  Ashurst,  for  the  appellee. 

By  Court,  DEAVENPORT,  C.  J. : 

This  interesting  and  novel  case  originated  in  the  district 
court  of  the  second  judicial  district  of  this  territory,  in  the 
county  of  Valencia,  and  was  tried  before  the  Hon.  Kirby 
Benedict,  associate  justice  of  this  court,  and  judge  of  said 
district,  sitting  on  the  chancery  side  of  said  court.  The 
pueblo  of  Acoma  filed  their  bill  in  chancery  against  the 
pueblo  of  Laguna,  setting  forth  that  in  years  past,  but  how 
long  is  unknown,  the  pueblo  of  Acoma  was  established, 
and  had  been  hitherto  known  by  that  name;  that  on  the  es- 
tablishment of  said  pueblo,  San  Jose  (St.  Joseph)  was  con- 
stituted patron  saint,  and  has  for  many  years  so  continued; 
that  after  the  establishment  of  said  pueblo  and  the  dedica- 
tion thereof  to  San  Jose,  a  full  life-size  oil  painting  upon 
cloth  or  linen,  was  placed  in  the  Catholic  church  erected 
and  dedicated  to  God,  and  the  holy  Catholic  church,  and 
San  Jose  as  aforesaid;  that  said  painting  is  an  object  of  pe- 
culiar affection  to  the  people  of  said  pueblo,  and  by  their 
religion  rendered  almost  indispensable  in  their  worship  of 
almighty  God,  and,  in  fact,  of  such  peculiar  interest  that  it 
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can  not  be  compensated  for  in  any  other  way;  that  the  pue- 
blo of  Laguna  some  years  past,  but  within  the  memory  of 
persons  now  living,  under  pretense  of  a  loan,  borrowed  said 
painting  of  the  pueblo  of  Acoma  for  the  purpose  of  cele- 
brating holy  week  (semana  santa),  then  approaching;  that 
the  said  pueblo  of  Laguna  having  so  obtained  possession 
of  said  painting,  they  set  up  a  claim  to  it,  and  refused  to  re- 
turn the  same  to  them.     The  pueblo  of  Acoma  aver  that 
said  pretended  claim  was  false,  and  that  their  pretended 
borrowing  of  the  painting  was  a  fraud  practiced  upon  them 
to  cheat  them  out  of  said  painting;  that  the  pueblo  of 
Acoma  thereupon  sought  relief  from  the  ecclesiastical  au- 
thorities in  the  premises,  who  were  conceived  at  that  time 
to  have  authority  and  jurisdiction  over  the  subject-matter. 
Thereupon  the  priest  or  cur  a  in  charge  of  the  spiritual  wel- 
fare of  the  pueblo  of  Acoma  at  that  time,  directed  the 
painting  to  be  returned  to  the  pueblo  of  Acoma,  and  cited 
or  caused  the  two  pueblos  to  appear  before  him  at  Acoma, 
and  that  for  the  final  settlement  of  the  question  as  to  the 
right  and  possession  of  said  painting,  he  proposed  to  said 
pueblos  that  they  in  prayer  fervently  and  earnestly  call  on 
God  and  the  saint,  that  they  cause  right  and  justice  to  pre- 
vail in  the  matter.    To  which  proposition  the  two  pueblos 
most  cordially  agreed,  and  having  worshiped  God  and  the 
saint  as  aforesaid  in  accordance  with  their  agreement,  under 
the  direction  and  supervision  of  the  cura,  they  cast  lots  for 
said  painting,  and,  as  complainants  were  induced  to  believe, 
God  and   the   saint   decided   that   said   painting   did,  and 
should,  belong  to  the  pueblo  of  Acoma.    In  which  said  de- 
cision complainants  allege  that  the  said   euro,  also   con- 
curred, with  which  decision  they  hoped  all  parties  wrould 
remain  satisfied,  but  that  the  pueblo  of  Laguna,   wholly 
disregarding  the  decision  thus  solemnly  made  and  sanc- 
tioned by  the  priest,  returned  the  same  day  in  strong  num- 
bers, and  with  arms  in  hand  approached  the  door  of  the 
church  and  threatened  to  break  it  down  if  the  said  painting 
was  not  (given  to  them;  that  the  pueblo  of  Acoma,  being 
weak  and  powrerless  against  the  strength  of  the  Lagunians, 
were  induced  by  the  threats  of  the  pueblo  of  Laguna,  un- 
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der  the  advice  of  the  cura,  to  avoid  bloodshed,  to  deliver 
the  said  painting  to  the  said  Lagunians,  who  have  hitherto 
retained  it  against  the  wishes  and  consent  of  complainants. 

The  above  embrace  all  the  allegations  useful  to  a  full  un- 
derstanding of  the  case,  so  far  as  the  action  of  this  court  is 
involved.  The  other  allegations  as  to  the  apostasy  of  the 
pueblo  of  Laguna  from  the  true  Catholic  faith  and  their 
revilement  of  the  saints  were  charged  to  base  a  prayer  to 
the  chancellor  that  he  should  appoint  a  receiver  to  take 
charge  of  the  painting  until  the  cause  should  be  finally  ad- 
judged and  decreed.  The  pueblo  of  Laguna  say  that  they 
know  nothing  of  the  origin  of  said  painting  of  San  Jose  ex- 
cept from  the  tradition  of  their  old  men,  handed  down  for 
several  generations  past,  and  such  tradition  clearly  and 
conclusively  establishes  the  right  of  said  pueblo  of  Laguna 
to  said  painting  of  San  Jose,  and  manifests  clearly  that  the 
same  is  the  property  of  the  pueblo  of  Laguna  and  right- 
fully belongs  to  them.  It  is  said  and  universally  believed 
that,  after  the  conquest  of  this  country  by  Spain,  a  bishop 
gave  the  painting  of  San  Jose  to  the  pueblo  of  Laguna,  and 
that  said  painting  was  by  the  pueblo  of  Acoma  clandestinely 
taken  from  them,  and  they  went  peaceably  to  reclaim  it,  and 
the  pueblo  of  Acoma  refused  to  surrender  it,  and  thereupon 
a  Catholic  priest  proposed  they  should  draw  lots  for  it,  to 
which  proposition  the  pueblo  of  Acoma  consented,  but  they 
refused,  and,  knowing  their  title  to  said  painting,  took  it 
from  the  said  pueblo,  as  they  had  a  right  to  do,  and  have 
ever  since  that  time  continued  to  keep,  use,  and  claim  it  as 
their  own  up  to  the  institution  of  this  suit. 

This  is  deemed  a  sufficient  statement  of  the  answer,  as 
the  balance  of  it  contains  denials  of  the  allegations  of  the 
bill.  At  a  subsequent  day  this  cause  was  set  for  hearing 
on  bill,  answer,  and  proofs  in  the  court  below.  The 
chancellor,  after  having  heard  both  parties,  entered  up  a 
decree  in  favor  of  the  complainants  in  the  premises,  from 
which  decree  the  defendants  prayed  an  appeal  to  this  court, 
which  was  allowed.  The  appellants  assign  only  one  ground 
of  error  in  this  case,  that  the  district  court  erred  in  ren- 
dering a  decree  for  the  appellees  when  the  same  should 
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have  been  rendered  for  the  appellants.  Counsel  for  appel- 
lants in  this  court  does  not  contend  that  upon  the  evidence 
the  decree  is  not  sustained,  but  virtually  admits  its  correct- 
ness so  far  as  the  proofs  in  the  case  are  concerned.  But 
questions  of  law  are  here  raised  in  argument  which  were 
not  made  nor  relied  upon  in  the  court  below.  It  is  con- 
tended in  argument  that  complainants  are  barred  by  the 
statute  of  limitations,  and  for  that  reason  the  decree  should 
not  have  been  for  complainants.  On  this  point  it  is  laid 
down  in  Angell  on  Limitations,  p.  313,  that  "if  the  de 
fendent  intends  to  insist  upon  the  statute  of  limitations, 
(though  he  may  waive  it  if  he  chooses),  he  should  plead  it 
to  prevent  surprise,  and  if  he  does  not  do  so,  it  is  presumed 
he  intends  to  waive  it."  In  this  case  no  such  plea  was  made. 
It  is  also  contended  that  said  decree  was  improperly  ren- 
dered, because  the  pueblo  of  Acoma  were  not  the  proper 
parties  to  the  bill;  but  that  the  suit  should  have  been  insti- 
tuted and  carried  on  in  the  name  of  the  parish  priest  for 
the  time  being.  In  the  court  below  no  objections  were 
made  to  the  parties  suing,  neither  were  there  any  sugges- 
tions made  that  there  was  any  parish  priest  interested  in 
the  said  painting. 

Apart  from  the  statute  of  this  territory,  which  provides 
that  no  exception  shall  be  taken  in  an  appeal  to  any  pro 
ceeding  in  the  circuit  court,  except  such  as  have  been  ex- 
pressly decided  in  that  court  (Rev.  Code,  p.  114,  sec.  5),  it 
can  be  abundantly  shown  from  the  evidence  in  this  case,  that 
this  painting  was  not  the  property  of  any  priest.  The  first 
witness,  Quanico,  introduced  by  the  complainants,  proves 
conclusively  that  Vicario  Ortiz  recognized  the  San  Jose  as 
belonging  to  the  pueblo  of  Acoma.  He  also  testifies  that 
priest  Lopez,  in  company  with  Margarita  Herdandez,  went 
to  the  pueblo  of  Acoma  and  the  next  day  the  principal 
men  of  Laguna  arrived  there,  Luis  Saraceno  also  being 
with  them.  That  the  priest  ordered  the  governor  of  Acoma 
to  be  called,  with  the  chiefs,  to  hear  the  subject  of  the 
saint.  He  (the  priest)  ordered  all  the  families  to  worship 
and  hear  mass.  He  then  ordered  the  principal  men  of 
both  pueblos  to  meet  together  in  a  room,  and  after  they 
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had  gone,  the  priest  then  left  for  ajiother  room,  in  company 
with  Luis  Saraceno  and  Margarita;  but  they  returned  short- 
ly afterwards  to  where  the  others  were.  The  priest  then  pro- 
posed that  after  breakfast  they  should  draw  lots  for  San 
Jose.  They  then  went  to  the  temple,  where  a  vessel  was 
placed  in  which  were  the  lots,  covered  with  a  white  cloth. 
Two  little  girls  were  then  placed  on  the  table,  on  each  side 
of  the  vessel,  and  then  Luis  Saraceno  and  Margarita  acted 
for  Laguna  and  the  priest  for  Acoma.  The  girls  then  com- 
menced drawing  out  the  lots.  There  were  twelve  lots,  all 
blank  but  one,  and  that  one  had  on  it  the  picture  of  San 
Jose.  The  priest  called  the  lots.  The  first,  second,  third, 
and  fourth  tickets  were  blank,  and  on  the  fifth  the  ticket 
with  the  picture  of  San  Jose  on  it  was  drawn  by  Acoma, 
and  then  the  priest  declared  that  God  had  decided  the  case, 
and  the  Lagunians  proposed  returning  to  Laguna. 

There  is  sufficient  evidence  that  said  painting  was  in  con- 
troversy between  these  two  pueblos,  and  instead  of  the 
priest  setting  up  any  claim  to  it,  he  declares  that  God  had 
decided  the  case,  and  that  it  belonged  to  the  pueblo  of 
Acoma.  The  same  witness  continues:  The  Lagunians 
then,  left,  but  most  of  them  remained.  At  that  time  the 
Lagunians  were  encamped  at  the  Agua  Escuridad,  and  from 
thence  they  came  the  same  day  to  attack  Acoma.  Fran- 
cisco P ,  a  member  of  the  pueblo  of  Acoma,  and  wit- 
ness, were  at  the  church  door  when  they  carne,  and  asked 
them  their  business,  and  they  said  they  had  come  for  the 
saint,  and  threatened  to  break  the  door  if  it  was  not  de- 
livered. The  priest  then  asked  what  was.  to  be  done,  and 
advised  the  Acomas  to  give  up  the  saint.  The  priest  was 
afraid  of  the  Lagunians  and  delivered  the  saint  to  them, 
and  the  Lagunians  took  it  away.  The  priest,  after  the  La- 
gunians took  the  saint  away,  said  to  them  not  to  mourn  for 
the  saint,  that  he  would  get  another  from  Mexico.  In  an- 
other portion  of  his  testimony  the  witness  says:  The 
saint  was  left  by  the  early  conquerors  to  the  pueblo  of 
Acoma,  and  is  of  great  value  to  them,  is  the  patron  saint  of 
Acoma,  and  he  believes  in  the  saint  as  the  guardian  and 
patron  saint  of  Acoma,  and  its  place  can  not  be  supplied 
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with  another  one,  and  he  believes  that  in  order  to  prevail 
with  God  it  is  necessary  to  have  San  Jose  in  Acoma.  An- 
other witness,  Antonio  Casique,  says  that  the  saint  was 
brought  to  Acoma  by  a  king,  Vicente;  that  it  was  placed 
in  the  church  at  the  time  of  the  second  conquest. 

From  the  above  testimony  it  is  clearly  deducible  that  said 
painting  is  an  object  of  great  veneration  to  the  pueblo  of 
Acoma,  as  well  from  its  supposed  spiritual  protecting  pa- 
tronage, as  its  high  antiquity  among  them.  That  it  be- 
longed to  them  as  a  pueblo  is  also  clearly  deducible  from 
the  evidence.  That  it  did  not  belong  to  any  parish  priest 
is  demonstrable  from  the  circumstance  that  no  such  claim 
was  ever  set  up,  or  pretended  to  be  set  up,  in  all  the  con- 
troversies touching  the  painting  between  the  two  pueblos. 
The  priest  interfered  only  to  compromise  the  dispute  be- 
tween the  two  contending  pueblos  concerning  it,  and  on 
one  occasion  at  the  drawing  of  the  lots,  declared  that  God 
had  directed  that  San  Jose  belonged  to  Acoma.  Then  it 
is  clear  that  the  court  below  committed  no  error  in  not  re- 
quiring the  Spanish  priest  for  the  time  being  to  be  made  a 
party  to  this  suit. 

Having  disposed  of  all  the  points  which  counsel  for  ap- 
pellants raised  in  argument  against  the  decree  below,  the 
court  deems  it  not  improper  to  indulge  in  some  reflections 
on  this  interesting  case.  The  history  of  this  painting,  its 
obscure  origin,  its  age,  and  the  fierce  contest  which  these 
two  Indian  pueblos  have  carried  on,  bespeak  the  inappre- 
ciable value  which  was  placed  upon  it.  The  intrinsic  value 
of  the  oil,  paint,  and  cloth  upon  which  San  Jose  is  repre- 
sented to  the  senses,  it  has  been  admitted  in  argument, 
probably  would  not  amount  to  two  bits;  but  this  seemingly 
worthless  painting  has  well-nigh  cost  these  two  pueblos  a 
bloody  and  cruel  struggle,  and  had  it  not  been  for  weak- 
ness on  the  part  of  one  of  the  pueblos,  its  history  might 
have  been  written  in  blood.  Such  is  his  appreciative 
value,  that  one  witness  swore  that  unless  San  Jose  is  in 
Acoma  the  people  thereof  can  not  prevail  with  God.  All 
these  supposed  virtues  and  attributes  appertaining  to  this 
saint,  in  the  belief  of  these  people,  and  the  belief  that  the 
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throne  of  God  can  only  be  successfully  approached  through 
San  Jose,  have  contributed  to  make  this  a  case  of  deep  in- 
terest, involving  a  portraiture  of  the  feelings,  passions,  and 
character  of  these  peculiar  people. 
Let  the  decree  below  be  affirmed. 


VICTOR  DE  LA  O  v.  THE  PUEBLO  OF  ACOMA. 

ANSWER  TAKEN  AS  TRUE,  WHEN.— When  a  cause  is  set  down  for  hearing  on 
the  bill,  answer,  and  exhibits,  the  answer  must  be  taken  as  true,  but 
may  be  dissected  by  the  court  to  determine  what  it  admits  or  proves. 

FINDER  OF  LOST  PUBLIC  DOCUMENT,  RIGHTS  OF.— The  finder  or  other  per- 
son casually  coming  to  the  possession  of  a  public  document,  paper,  or 
record,  gains  no  such  property  in  it  as  to  authorize  him  to  estimate  its 
value  to  one  having  an  interest  in  it,  and  to  withhold  the  same  from  the 
rightful  owner  or  lawful  custodian  until  the  estimated  sum  is  paid. 

PROMISE  BY  OWNER  TO  PAY  FOR  POSSESSION  OF  DOCUMENT.— Where  the 
finder  of  a  document  or  title  deed  refuses  to  deliver  it  to  the  owner  until 
a  promise  is  made  by  the  latter  to  pay  a  certain  sum  therefor,  such 
promise  is  without  consideration  and  void,  and  gives  the  finder  no  lien 
upon  the  document. 

APPEAL  from,  the  district  court  of  the  third  judicial 
district  for  the  county  of  Socorro.  The  opinion  states  the 
case. 

T.  D.  Wheaton,  for  the  appellant. 
H.  N.  Smith,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

This  cause  comes  by  appeal  from  the  chancery  side  of 
the  United  States  district  court  for  the  county  of  Socorro, 
third  district.  An  enactment  of  the  territory  authorizes  the 
inhabitants  known  by  the  name  of  pueblo  Indians,  and 
living  on  lands  granted  to  such  Indians  by  the  laws  of 
Spain  or  Mexico,  to  sue  and  defend  as  an  incorporation. 
By  virtue  of  this  authority  the  pueblo  of  Acoma,  by  their 
governor,  Juan  Jose  Lovato,  filed  their  petition  in  the  dis- 
trict court,  alleging  that  the  pueblo  was  the  owner  of  a 
certain  tract  of  land  and  possessed  of  the  same  situated  in 
the  county  of  Valencia,  and  known  as  the  lands  upon  which 
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the  pueblo  is  built;  that  the  same  was  granted  to  them  by 
the  king  of  Spain  or  his  viceroy;  that  the  titles  thereto  were 
made  out  in  due  form  and  deposited  with  the  archives  at 
Santa  Fe;  that,  by  some  means  unknown  to  the  petitioners, 
said  titles  had  .come  to  the  hands  and  possession  of 
one  Vicente  Ariluead,  Victor  de  la  O,  and  Ramon  San- 
chez; that  neither  had  any  right  to  detain  or  withhold  them 
from  the  possession  of  the  pueblo;  that  said  persons  were 
made  defendants,  and  were  of  the  county  of  Socorro;  that 
they  fraudulently  refused  to  deliver  up  said  titles  to  the  pue- 
blo unless  they  would  pay  the  sum  of  six  hundred  dollars; 
that  without  the  possession  and  without  access  to  said  titles 
the  pueblo  could  not  defend  their  rights  to  their  lands  in  con- 
troversy with  the  pueblo  of  Laguna,  and  that  defendants 
threatened  to  put  the  titles  beyond  the  reach  of  the  pueblo 
unless  they  would  shortly  pay  the  said  sum  of  six  hundred 
dollars.  The  pueblo  prayed  immediate  relief  and  a  final 
decree  of  the  titles  to  them. 

The  judge  at  chambers  enjoined  the  defendants  from 
destroying  or  in  any  wise  disposing  of  the  documents  to 
the  prejudice  of  the  pueblo.  At  the  November  term,  1854, 
the  defendants  filed  their  separate  answers,  and  after  some 
intermediate  steps  having  been  taken,  and  some  points 
which  were  made  having  been  decided  by  the  court,  the 
cause,  by  the  agreement  of  the  parties,  was  set  down  for 
hearing  on  the  bill,  answers,  and  exhibits.  Upon  the  hear- 
ing the  court  dismissed  the  bill  as  to  Ariluead  and  San- 
chez, and  as  to  De  la  O,  decreed  that  the  documents  be 
surrendered  to  the  pueblo  of  Acoma,  their  authorities  or 
agents,  and  that  a  copy  of  the  same  be  spread  upon  the  rec- 
ords of  the  court,  and  that  it  also  be  recorded  in  the  county 
of  Valencia,  where  the  lands  of  Acoma  are  situated.  From 
this  decree,  which  taxed  the  cost  against  De  la  O,  he  ap 
pealed  to  this  court.  In  his  answer  he  admitted  that  he 
had  possession  of  the  documents,  and  made  exhibits  of  the 
same. 

Its  antiquity,  and  its  connection  with  the  history  of  the 
pueblo  and  their  rights  to  their  lands,  will  justify  a  more 
particular  reference  to  its  contents.  It  is  entitled,  "Privi- 
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lege  of  the  pueblo  of  Acoma  and  of  Guadalupe  of  the  Paso 
del   Xorte,  on   the   twenty-eighth   day   of  September,  one 
thousand  six  hundred  and  sixty-nine."     It  then  proceed- 
ed to  narrate,  that  the  governor  and  captain-general,  D. 
Domingo  Jerouse  Petrez  de  Conzate  said,  that,  ''whereas 
by  the  victory  obtained  in  New  Mexico,  Quentonese  nations 
and  apostates  of  that  kingdom,  and  over  the  Lagunas,  and 
all  the  other  pueblos  in  which  I  directed  that  with  much 
particularity  they  should  make  known  the  boundaries  which 
the  Indians  of  the  pueblo  of  Acoma  were  subject,  wThich  at 
the  time  of  this  rebellion  they  showed  and  made  known, 
with  all  the  pueblos  of  that  kingdom,  and  in  the  first  place 
with  the  pueblo  of  Tia,  and   that   of   Moqui,  and  with  the 
pueblo  of  Zuni,  and  these  are  of  the  Queres  nations,  and 
are  at  war  with  all  the  other  pueblos,  which  was  all  placed 
in  my  knowledge  concerning  this  pueblo  of  Acoma  of  the 
province  of  New  Mexico."     The  document  then  states  that 
an  Indian  of  Acoma,  and  whose  name  was  Bartoleme  de 
Ojedas,  was  wounded  with  a  ball  and  arrow ;  was  intelligent 
and  could  read  and  write;  that  he  understood  the  Castilian 
language;  that  he  was  one  of  the  most  distinguished  in  the 
war,  and  had  great  influence  among  all  the  Indians,  and 
particularly  among  the  apostates,  and  was  obej-ed  by  all  the 
pueblos,  though  only  about  twenty-two  years  of  age;  that 
being  wounded  and  disabled,  he  surrendered,  and  was  then 
put  under  oath  by  order  of  the  captain-general,  and  dis- 
closed the  situation  of  Acoma,  and  the  boundaries,  their 
ware  with  the  Lagunas,  their  moving  to  the  Penol  Rock, 
where  they  now  are,  and  other  parts  of  interest  to  their 
history.     The  captain-general  then,  in  comformity  with  the 
authority  in  him  vested,  granted  to  Acoma  the  boundaries 
which  Ojedas  had  described.     The  document  was  then  signed 
by  the  governor  and  captain-general,  by  the  Indian  and  by 
the  civil  and  military  secretary,  as  affirming  and  making 
the  grant  perfect.     Its  importance  to  Acoma  is  apparent. 
Having  embodied  so  much  of  the  nature  of  the  subject- 
matter  claimed  by  the  pueblo,  it  becomes  necessary  to  turn 
our  examination  to  De  la  O's  answer,  to  enlighten  ourselves 
as  to  the  equity,  justice,  and  legality  of  the  decree  below. 
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Many  things  are  contained  in  this  answer,  which,  though 
curious  in  themselves,  when  regarded  as  true,  yet  can  not 
weigh  with  great  force  in  favor  of  the  respondent,  when 
taken  in  connection  with  the  entire  response.  We  will  ex- 
amine the  most  important  averment.  De  la  O  claims  not 
only  the  right  to  detain  said  original  papers  from  said 
pueblo,  but  also  to  refuse  them  a  copy  of  the  same,  by  virtue 
of  a  contract  made  with  said  pueblo  of  Acoma,  under  and 
by  virtue  of  which  contract,  the  said  pueblo  promised  and 
agreed  to  pay  the  sum  of  six  hundred  dollars  in  money,  or 
property  at  prices  then  agreed  upon  between  the  said  pueblo 
and  this  defendant,  and  which  said  contract  was  made  in 
1850.  He  declares  as  his  opinion  that  a  copy  of  the  docu- 
ment was  given  to  the  pueblo  when  the  grant  was  made,  and 
then,  with  much  complacency,  asserts,  that  if  they,  by  negli- 
gence and  want  of  care,  have  lost  the  copy,  it  now  affords 
to  the  pueblo  no  valid  right  to  take  from  him,  without  com- 
pensation, the  original  document,  which  by  the  care  and 
diligence  of  himself  and  ancestors  has  been  preserved  from 
loss  and  destruction  until  one  hundred  and  sixty-six  years 
after  its  execution. 

This  was  placed  in  the  answer  with  a  view  to  suggest, 
doubtless,  or  show  some  consideration  upon  which  to  justify 
the  claim  of  six  hundred  dollars  from  the  Indians,  for  put- 
ting into  their  hands  that  which  was  their  own  property  and 
of  right  had  been  theirs  for  over  a  century  and  a  half  of 
time,  let  the  possession  have  been  where  it  may.  He  evi- 
dently intended  to  inform  the  chancellor  that  through  a  long 
series  of  years  his  ancestors  had  done  highly  meritorious 
deeds  in  favor  of  the  pueblo  in  relation  to  the  document; 
that  a  debt  had  ensued  in  their  favor  against  the  pueblo, 
and  that  by  some  peculiar  process  the  legal  and  equitable 
claims  of  this  long  line  of  ancestry  against  Acoma  had  con- 
centrated in  his  person,  as  their  only  living  representative, 
and  that  he  had  become  the  self-appointed  executor  to  col- 
lect their  interest  and  wind  up  their  estate  so  far  as  the 
Acoma  Indians  wrere  concerned. 

It  has  been  a  graphic  and  expressive  figure,  not  infre- 
quently used  to  denote  chancery  powers,  that  the  aarm  of 
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the  chancellor  is  long."  The  expression  is  imposingly  true 
in  its  meaning,  if  his  arm  can  stretch  itself  through  the 
long  line  of  ancestral  ranks  of  this  defendant,  and  lay  his 
hand  upon  the  tomb  of  him  who  somewhere  in  the  close  of 
the  seventeenth  century,  became  the  custodian  of  this  docu- 
ment, and  founded  by  his  care  and  diligence,  a  pecuniary 
debt  against  Acoma,  and  handed  the  debt,  the  document 
and  its  custody,  down  from  sire  to  son;  the  claim  increas- 
ing from  new  services  rendered  by  each  succeeding  genera- 
tion, until  at  last  this  defendant  becomes  the  lucky  recipient 
of  so  many  ancient  merits.  As  the  chancellors  arm  rolls 
the  various  and  steady  accumulations  of  so  many  years, 
amounting  to  six  hundred  dollars,  from  the  property  of  the 
Indians  of  the  Penol  or  Rock  of  Acoma,  into  the  hands  of 
Victor  de  la  O,  impressed  with  the  consciousness  that 
seriousness  adds  dignity  to  judicial  deliberations,  we  will 
follow'  the  defendant  in  his  relation  of  the  circumstances 
under  which  he  became  the  possessor  and  keeper  of  the 
document. 

According  to  the  account  rendered  by  himself,  and  this 
with  the  view  of  weighing  the  merit  of  the  consideration 
set  up  for  the  promise  of  the  six  hundred  dollars,  he  calls 
his  narrative  "shedding  further  light  upon  this  ancient 
document."  He  states  his  age  to  be  fifty-four  years,  birth- 
place Chihuahua,  and  that  he  is  the  only  child  of  his 
father,  Gregorio  de  la  O,  who  died  in  the  year  1810,  near 
Corralitos,  in  said  state,  at  the  age  of  sixty-four  years;  that 
his  father  was  lieutenant  of  the  dragoons  of  Spain;  that  he 
was  a  man  of  education  and  reading,  and  at  his  death  had 
many  papers  and  books;  that  defendant,  by  reason  of  his 
inability  to  read  or  write,  did  not  know  the  value  or  nature 
of  the  books  and  papers,  so  he  sold  and  squandered  the 
most  of  them;  that  in  1833  he  left  Chihuahua  and  came 
to  Xew  Mexico,  and  in  183G  his  wife  also  came  hither,  and 
that  then  the  document  and  other  papers  were  brought 
here  by  her,  and  that  they  have  since  then  been  here  and  in 
his  possession;  that  the  papers  and  documents  were  in  his 
father's  possession  at  the  time  of  his  death,  but  at  what  time 
or  under  what  circumstances  they  came  to  his  possession 
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is  wholly  unknown  to  respondent,  but  he  presumes  his 
father  came  honestly  by  them  as  "waifs  floating  upon  the 
boisterous  ocean  of  some  of  the  revolutions  of  his  day." 

Such  is  the  light  defendant  throws  upon  the  ancient 
document.  When  we  consider  the  rank  of  the  defendant's 
father  as  a  military  officer  under  the  Spanish  monarchy,  the 
son  appears  to  have  been  the  victim  of  misfortune.  The 
father  not  only  had  rank,  and  it  is  to  be  presumed  was  one 
of  the  hidalgos  of  his  time,  but  he  had  that  which  was  still 
more  meritorious,  he  was  a  man  of  education  and  reading, 
and  had  many  papers  and  books.  All  this  indicates  a  cul- 
tivated man,  and  one  whose  mind  and  moral  senses  were 
not  only  awakened,  but  likewise  tutored  and  enlightened. 
We  can  not  refrain  from  doing  him  the  justice  to  presume 
that  his  only  child,  Victor,  deeply  interested  and  moved  his 
heart  and  hopes.  Especially  must  this  have  been  so,  as 
Victor  makes  no  disclosures  as  to  his  mother  in  relation  to 
this  highly  important  portion  of  his  biography.  It  seems 
unaccountable,  therefore,  why  so  literary  and  improved  a 
Spanish  officer  should  so  cruelly  have  neglected  the  educa- 
tion of  his  only  son,  "sole  heir  of  his  house  and  heart." 
The  child  soon  to  be  left  an  orphan  was  not  by  this  literary 
father  even  taught  to  read  and  write.  This  was  only  a  por- 
tion of  his  ill  fortune.  His  father  died,  leaving  the  son 
when  he  was  about  ten  years  of  age.  It  is  saddening  when 
we  infer,  as  surely  we  must,  that  when  so  noted  a  personage 
left  no  one  that  would  look  after  the  interests  of  the  estate, 
the  large  amount  of  papers  and  books  fell  into  the  hands  of 
the  boy,  Victor,  to  sell  and  squander.  It  is  a.  relief  to  the 
mind  to  believe  that  it  rarely  occurred  in  those  days  that 
such  an  estate  and  such  an  orphan  could  find  no  one  to 
.look  after  them.  An  administrator  would  have  examined 
the  papers  and  books,  made  an  inventory,  and  brought  to 
the  attention  of  the  probate  the  unclaimed  waifs.  The 
magistrate  would  have  known  quickly  where  those  titled 
and  public  documents  belonged,  and  taken  steps  for  their 
restoration.  The  son,  not  taught  to  read  by  the  literary 
father,  was  left  in  the  midst  of  waifs  and  papers,  documents 
and  books,  and  in  his  childishness  and  utter  ignorance  of 
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their  value,  was  permitted  to  sell  and  squander  them  at  his 
will  and  fancy.  At  what  time  he  learned  that  he  had  the 
title  to  the  pueblo  of  Acoma  defendant  has  not  given  exact 
information.  In  one  instance  he  seems  not  to  have  been 
so  blighted  by  his  evil  luck  as  at  these  points  of  his  life 
which  we  have  reviewed.  183fi,  his  wife  brought  to  New 
Mexico  the  documents  and  papers  which  had  been  omitted 
by  him.  These  have  remained  in  his  possession  ever  since. 
This  statement  in  the  answer  seems  carefully  worded,  and 
shows  with  a  great  degree  of  pointedness,  certainly,  that  he 
had  all  the  papers  and  documents  at  the  time  of  making 
his  answer,  including  the  one  in  question,  that  were  brought 
to  him  when  his  wife  came. 

We  pause  here  to  inquire  from  what  source  he  obtained 
the  title  to  the  pueblo  of  Laguna,  and  which  he  swears  he 
sold  to  General  Armijo  for  the  sum  of  two  hundred  dollars, 
and  Armijo  sold  to  Savacerio,  and  the  latter  to  Laguna? 
From  whence  was  this  waif  picked  up  and  thrown  into  the 
marke"  when  the  titles  to  both  Laguna  and  Acoma  became  of 
great  moment  and  value  from  the  controversies  that  existe  1 
between  them  as  to  those  respective  boundaries?  From  De 
la  O's  own  showing  it  was  not  found  by  his  father  as  one  of 
the  floating  unreclaimed  waifs  in  his  day.  He  came  in  1833, 
ignorant  of  their  contents.  Three  years  afterwards  his  wife 
followed  and  brought  them,  as  he  says,  and  they  were  in 
his  possession  at  the  very  moment  of  making  his  answer. 
Not  a  paper  or  document  had  departed  from  him.  His  an- 
swer authorizes  this  position.  Yet  he  was  in  the  trade  of 
pueblo  titles,  and  made  his  appearance,  with  documents  in 
hand,  when  the  wants  of  the  Indians  were  rendering  them 
liable  to  fall  victims  to  extortions,  and  when  their  property 
could  be  wrung  from  them  upon  grounds  wholly  indefen- 
sible upon  any  principles  of  common  honesty  and  equity. 

We  notice  that  part  of  De  la  O's  answer  relating  to  his 
and  his  ancestors'  care  and  diligence  in  preserving  the 
document  from  destruction  and  loss  until  the  end  of  one 
hundred  and  sixty-six  years  after  its  execution,  and  that 
portion  professing  to  "throw  further  light"  upon  it.  In 
the  latter  he  goes  no  further  than  one  ancestor,  and  that 
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was  his  father,  and  then  swears  that  at  what  time  or  under 
what  circumstances  it  came  to  his  possession  is  wholly  un- 
known to  defendant.  From  wrhoni  did  he  learn  that  his 
father  ever  had  it?  His  father  did  not  tell  him,  for  he 
asserts  ignorance  of  its  existence  among  tke  papers  the 
father  left.  He  did  not  learn  it  himself,  for  he  could  neither 
read  or  write.  He  shadows  forth  no  knowledge  of  it  un- 
til after  the  arrival  of  his  wife  in  1836.  How  did  he  then 
gain  the  knowledge  of  his  father's  possession,  twenty-six 
years  previous,  when  he  died?  Were  the  links  of  facts 
supplied  by  the  wife  following  the  chain  up  to  the  aged 
lieutenant's  possession?  The  possession  of  the  Laguna 
document  and  its  disposition  will  present  itself,  with  all 
the  force  of  the  attending  circumstances,  full  upon  the 
mind,  whilst  examining  this  answer  and  weighing  its  credi- 
bility in  the  midst  of  its  inconsistencies  and  extravagances. 
We  can  not  avoid  reflecting,  too,  that  De  la  O  admits  sub- 
stantially that  he  did  speculate  in  pueblo  Indian  docu- 
ments. 

This  court  adheres,  as  it  must,  to  the  rule,  that  when  a 
cause  is  set  down  for  hearing  upon  bill,  answer,  and  ex- 
hibits, the  answer  is  to  be  taken  as  true.  It  must,  how- 
ever, as  to  its  statements,  submit  to  a  dissection  by  the 
court  to  ascertain  what  it  admits  or  proves.  As  it  stands, 
no  further  testimony  can  be  introduced  by  the  plaintiff  to 
attack,  nor  by  the  defendant  to  sustain  it.  Both  bill 
and  answer  are  before  the  court,  and  legal  principles 
aid  the  chancellor  as  he  dissects  them,  both  to  see  what 
is  proven  and  established.  The  complainants  allege  that 
the  titles  in  question  were  made  out  in  due  form  and 
deposited  with  the  archives  in  Santa  Fe.  The  defend- 
ant's answer  to  this  portion  of  the  bill  is  worthy  of  no- 
tice. He  does  not  admit  that  they  were  so  deposited,  but 
avers  his  disbelief,  and  offers  a  short  argument  to  the  court 
to  sustain  his  position.  His  argument  is  "that  they  were 
never  deposited  there,  or  their  existence  would  have  been 
known  to  some  one,  and  the  manner  in  which  they  were 
taken  away  or  lost  out  of  said  archives,  would  be  accounted 
for." 
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It  is  but  fair  to  apply  such  force  as  there  is  in  this  rea- 
soning to  one  of  the  grounds  stated  in  the  answer,  and  in- 
sisted upon  by  a  positive  averment.  "That  defendant  had 
a  right  to  withhold  and  detain  said  papers  from  the  pueblo 
and  from  the  secretary's  office  of  this  territory,  because 
said  paper,  upon  its  face,  purporting  to  have  been  executed 
at  El  Paso,  a  place  now  and  always  heretofore  without  the 
limits  of  the  United  States,  and  the  jurisdiction  of  this 
court,  would  properly  belong  to  the  archives  of  that  city, 
and  not  to  the  archives  of  the  secretary's  office  of  this  ter- 
ritory, at  Santa  Fe;  and  that  by  the  Spanish  law,  the  orig- 
inals of  all  public  documents  and  papers  remained  in  the 
archives  of  the  place  of  their  execution."  Now  defendant 
has  sufficiently  committed  his  conscience,  that  the  docu- 
ment was  deposited  with  the  archives  at  El  Paso.  How 
does  he  account  for  the  manner  it  was  taken  away  or  lost 
from  among  those  archives?  How  did  it  escape  from  there 
and  become  a  waif  unclaimed?  How  and  when  did  it  de- 
sert its  secure  abode  among  the  archives  of  El  Paso,  and, 
separating  itself  from  its  companions  upon  the  shelf,  wan- 
der like  a  bird  from  the  ark  of  her  safety,  to  be  found  lost 
and  floating  upon  the  revolutionary  ocean  which  the  imagi- 
nation of  defendant  has  pictured  in  his  answer?  His  mind 
moved  bold!}7  around  to  imagine  how  the  document  as  a 
waif,  floating  unclaimed,  was  found,  snatched  from  destruc- 
tion, and  preserved;  but  his  spirit  tired  and  drooped  from 
the  effort  in  its  flight,  his  fancy  retained  no  power  to  dis- 
close how  the  document  left  the  custody  of  its  custodian  on 
shore,  to  venture  out  at  sea  to  endure  so  many  perils,  to  be 
picked  up  by  the  literary  lieutenant,  and  finally  rescued  by 
his  illiterate  son,  as  a  profitable  article  of  traffic  in  his 
trade  in  pueblo  documents  in  Xew  Mexico. 

De  la  O  avers  that  he  had  a  right  to  withhold  and  detain 
the  document  in  question,  upon  the  ground  that  it  belonged 
to  the  archives  of  El  Paso.  This  averment  deserves  atten- 
tion, with  the  view  of  seeing  with  what  degree  of  cleanness 
he  shows  his  hands  to  the  chancellor,  after  admitting  that 
he  had  the  document  and  that  it  pertained  to  the  rights  of 
Aroma.  If  upon  such  ground  he  had  the  right  to  withhold 
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it.  from  its  owners,  it  was  because  it  was  a  public  doc- 
ument, belonging  to  a  public  office,  to  be  kept  by  a  public 
officer  for  public  ends,  and  that  being  found  in  his  hands, 
it  was  under  legal  protection  even  against  its  owners. 
For  what  purpose,  then,  was  he  protected  in  guarding  the 
title?  We  answer,  evidently  it  was  that  he  might  discharge 
the  duty  which  he  plainly  manifests  himself  as  having  felt 
himself  to  have  been  under;  that  duty  was  without  delay 
to  have  done  all  in  his  power  to  have  restored  the  document 
to  the  public  custodian.  How,  then,  did  he  venture  to  make 
it  a  matter  of  traffic?  How  did  he  have  the  boldness  to 
propose  to  sell  the  possession  of  a  public  document  to  the 
pueblo  of  Acoma,  when  it  belonged  to  the  custodian  of 
the  archives  at  El  Paso?  How  does  he  assume  the  ef- 
frontery to  come  before  the  chancellor  and  defend  his 
action  in  detaining  the  document  from  the  Indians,  because 
a  public  duty  is  in  effect  upon  him,  which  the  pueblo  can 
not  compel  him  to  violate,  while  in  the  same  breath  he 
prays  the  court  to  compel  the  Indians  to  pay  him  six  hun- 
dred dollars,  while  he  violates  it  on  his  part?  In  what 
posture  does  he  conceive  himself  to  stand  before  the  court 
while  he  asks  it  to  sanction  what  he  avers  to  be  a  contract 
with  the  pueblo,  while  in  the  same  connection,  in  his  an- 
swer he  swears  in  substance  that  he  had  no  right  or  power 
to  make  such  contracts? 

In  view  of  all  this,  as  if  to  make  a  parody  of  the  reck- 
lessness of  his  conduct,  he  openly  avers,  when,  too,  the 
avowal  was  in  no  wise  required  from  anything  appearing  in 
the  cause,  that  he  had  had  the  title  to  the  pueblo  of  La- 
guna;  that  he  had  sold  the  same,  not,  however,  to  Laguna, 
to  whom  it  rightfully  belonged,  but  to  one  unconnected 
with  the  pueblo,  for  the  sum  of  two  hundred  dollars,  in 
direct  contradiction  to  the  position  he  assumed  for  himself. 
He  saw  nothing  wrong  in  turning  a  document  of  a  public 
archive  into  the  field  of  trade  and  profit  for  himself.  It 
will  not  be  said  that  the  title  to  Laguna  belonged  any  less 
to  the  public  archives  than  did  that  of  Acoma.  Let  the 
defendant  have  regarded  his  duty  as  he  may  have  done,  he 
certainly  never  made  any  efforts  to  lodge  back  into  the 
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hands  of  the  public  custodian  the  Acoma  title.     And  yet 
lie  declares  it  has  been  so  long  a  time  in  his  possession. 
We  do  not  deem  it  irrelevant  to  remark,  that  the  abstraction 
from  the  archives  of  this  territory  to  pueblo  titles  at  a  pe- 
riod not  very  remote  has  become  a  matter  of  general  notori- 
ety from  their  nature  and  importance,  and  from  their  diffusion 
throughout  the  territory,  and  the  frequent  attempts  at  ex- 
torting money  from  the  pueblos  by  means  of  these  docu- 
ments.    We  feel  authorized  to  allude  to  the  fact  as  one  that 
has  assumed  the  dignity  of  an  historical  event.     Perhaps 
personal  acts  at  a  period  when  the  political  power  of  Mex- 
ico passed  to  the  United  States,  in  this  country,  and  before 
the  archives  were  possessed  by  the  new  power,  could  fully 
explain  how  the  pueblo  titles  became  floating  upon  the  revo- 
lution of  that  day.     Enough  has  been  said  to  indicate  our 
opinion  as  to  the  contracts  De  la  O  has  attempted  to  set  up. 
Upon  a  dissection  of  the  whole  answer,  we  can  not  per- 
ceive that  it  establishes  even  a  conscientious  and  equitable 
ground  upon  which  to  base  a  consideration  for  the  promise 
to    pay    the    six    hundred    dollars.     Upon    giving    to    the 
defendant  the  fullest  benefit  of  his  answer  as  to  his  personal 
case,  and  his  preservation  of  the  document,  the  time  was 
not  very  long  during  which  he  had  the  slightest  knowledge 
that  he  had  the  title  in  keeping.     The  guardianship  was 
wholly  without  cost,  and  he  was  not  conscious  of  any  trouble. 
Had    he    done    equitably,    he    would    have    immediately 
imparted  the  fact  to  its   owners  that   he  had  the  title, 
or    restored    it    to    the     public    custodian.     We    can    not 
admit  that   whoever    comes  into    possession    of    a    public 
document,  paper,  or  record,  by  finding  or  otherwise,  thereby 
gains  such  a  property  in  the  same  as  to  authorize  him  to 
estimate  the  value  the  record  or  other  writing  may  be  to 
him  to  whom  it  may  belong,  or  who  may  have  an  interest 
therein,  and  to  withhold  the  same  from  the  rightful  owner, 
or  lawful  custodian,  until  the  sum  estimated  or  demanded 
for  the  picking  up  and  keeping  shall  be  paid.     The  wrongs 
that  might  be  perpetrated  where  such  a  doctrine  should  be 
recognized  and  enforced  can  neither  be  counted  nor  meas- 
ured.    Every  man's  titles  and  all  documents  would  become 
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the  prey  to  insecurity.  The  fraudulent  man  would  riot  in 
this  species  of  plunder,  and  the  extortionist  revel  in  his 
iniquity. 

We  can  not  regard  the  means  used  to  obtain  the  promise 
of  six  hundred  dollars  other  than  as  an  unconscionable  at- 
tempt at  extortion  from  the  Indians.  We  look  upon  the 
promise  made  without  any  just  or  equitable  consideration, 
although  the  defendant  swears  that  the  pueblo  is  legally, 
equitably,  and  honorably  bound  to  pay  the  six  hundred  dol- 
lars. Upon  his  own  showing,  the  contract  insisted  upon 
was  opposed  to  sound  public  policy.  He  avers  the  title  in 
question  to  belong  to  the  custody  of  the  public  officer,  but 
we  are  satisfied  that  it  is  the  property  of  the  pueblo,  and 
that  De  la  O  has  no  right  to  withhold  from  them  the  pos- 
session; that  he  has  no  lien  upon  the  thing  in  controversy; 
that,  from  the  light  thrown  upon  this  case  by  the  answer, 
he  has  been  amply  paid  with  the  eight  dollars  he  received 
for  any  meritorious  services  rendered  by  him  towards  the 
pueblo,  in  relation  to  this  title.  His  answer,  when  passed 
under  dissection  of  scrutiny,  is  found  worthy  to  be  only 
slightly  valued.  It  plainly  manifests  that  his  hands,  in 
times  passed,  were  stained  in  doing  wrong  to  Indian  pue- 
blo'S,  relative  to  their  titles;- and  by  his  defense  he  but  deep- 
ens their  discoloration  to  a  repulsive  blackness. 

Having  closed  our  review  of  the  merits  of  this  case,  we 
may  be  indulged  in  reflecting,  that  of  the  highly  in- 
teresting causes  we  have  had  to  consider  and  determine 
during  the  present  session,  this  is  the  second  in  which  this 
pueblo  has  been  the  party  complainant.  The  first  keenly 
touched  the  religious  affections  of  these  children  of  the  Rock 
of  Acoma.  They  had  been  deprived  by  a  neighboring  pue- 
blo of  the  ancient  likeness  in  full  painting  of  their  patron 
or  guardian  saint,  San  Jose.  However  much  the  philoso- 
pher or  more  enlightened  Christian  may  smile  at  the  sim- 
ple faith  of  this  people  in  their  supposed  immediate  and 
entire  guardian  of  the  pueblo,  to  them  it  was  a  pillar  of  fire 
by  night  and  a  pillar  of  cloud  by  day,  the  withdrawal  of 
whose  light  and  shade  crushed  the  hopes  of  these  sons  of 
Montezuma,  and  left  them  victims  to  doubt,  to  gloom,  and 
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to  fear.  The  cherished  object  of  the  veneration  of  their 
long  line  of  ancestry,  this  court  permanently  restores, 
and  by  this  decree  confirms  to  them,  and  throws  around 
them  the  shield  of  the  law's  protection  in  their  enjoyment 
of  their  religious  love,  piety,  and  confidence.  In  this  case, 
the  title  that  Spain  had  given  this  people,  confirming  to 
them  the  possession  and  ownership  of  their  lands,  and  the 
rock  upon  which  they  have  so  long  lived,  was  found  in  the 
hands  of  one  professing  to  be  of  a  better-instructed  and 
more  civilized  race,  and  turned  by  him  into  the  means  of 
extortion  and  money-gathering  from  the  unoffending  inhab- 
itants. 

It  is  gratifying  to  us  to  be  the  judicial  agents  through 
which  an  object  of  their  faith  and  devotion,  as  well  as  the 
ancient  manuscripts,  that  is  the  written  evidence  that  es- 
tablished their  ancient  rights  in  their  soil  and  their  rock, 
are  more  safely  restored  and  confirmed  to  their  possession 
and  keeping. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 


FBA^CISCO  SANCHEZ  v.  EAMON"  LU^A. 

AMENDMENTS  ON  APPEALS  FROM  JUSTICES'  COURTS.—  The  district  court  has 
a  discretion  to  grant  leave  to  amend  the  pleadings  on  an  appeal  from  a 
justice  of  the  peace,  if  it  appears  that  the  justice  had  jurisdiction  of  the 
subject-matter  and  of  the  parties*. 

COMPLAINT  IN  FORCIBLE  ENTRY  AND  DETAINER.— In  a  complaint  for  forci- 
ble entry  and  detainer,  the  property  should  be  particularly  described,  so 
as  to  enable  the  sheriff  to  give  possession,  and  the  mode  in  which  the 
defendant  unlawfully  got  possession  should  be  specified. 

OBJECTIONS  NOT  TAKEN  BELOW,  DEEMED  WAIVED. — A  motion  in  the  dis- 
trict court,  on  an  appeal  from  a  justice  of  the  peace,  to  dismiss  the  suit 
because  the  complaint  is  not  sworn  to,  and  is  defective  in  other  particu- 
lars, when  no  objection  on  that  ground  was  made  before  the  justice,  and 
the  plaintiff  offers  to  correct  the  defects,  may  be  denied,  and  the  plaint- 
iff given  leave  to  amend. 

AMENDMENT  BY  STRIKING  OUT  DEFENDANTS.— On  an  appeal  from  a  justice 
the  plaintiff  may  amend  by  striking  out  some  of  the  defendants,  if  the 
subject-matter  of  the  controversy  remain  the  same. 

AMJSNDED  CAUSE  OF  ACTION,  WHAT  SUFFICIENT  AS.— A  petition  in  the  dis- 
trict court,  on  an  appeal  from  a  justice's  court,  filed  under  a  grant  of 
leave  to  amend  the  cause  of  action,  will  be  deemed  sufficient,  notwith- 
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standing  informalities,  if  it  contains  all  the  substantial  elements  to  place 
fully  and  clearly  before  the  court  the  cause  of  action  which  leave  was 
granted  to  amend. 

IDEM— SUBSEQUENT  VERIFICATION.— The  district  court  has  the  same  power 
In  such  a  case,  to  permit  the  petition  filed  as  an  amended  cause  of  action 
to  be  sworn  to  on  a  subsequent  day,  where  such  verification  was  omitted 
when  it  was  first  filed,  as  it  had  to  permit  the  amendment. 

APPEAL  from  the  district  court  of  Socorro  county.  The 
case  appears  from  the  opinion. 

Smith  and  Baird,  for  the  appellant. 
Hubbell  and  Watts,  for  the  appellee. 

By  Court,  BENEDICT,  J. : 

The  record  in  this  case  shows  that  Luna  complained  before 
a  justice  of  the  peace  against  Sanchez  and  two  others  of  an 
action  of  forcible  entry  and  detainer  under  the  statue  for 
such  purpose.  In  the  justice's  court  judgment  was  rendered 
against  the  defendants,  and  they  appealed  to  the  district 
court.  Then  the  cause  appeared  in  the  district  court,  and 
various  motions  seem  to  have  been  made  by  the  parties. 
The  appealing  party  moved  for  and  obtained  leave  to  file  an 
amended  and  perfect  a"ppeal  bond.  The  same  party  also 
moved  to  dismiss  the  suit  itself,  and  thereupon  the  plaintiff 
obtained  leave  of  the  court  to  amend  his  cause  of  action,  and 
the  court  then  overruled  the  motion  to  dismiss  the  suit. 
The  cause  was  then  continued  to  a  later  term. 

When  a  subsequent  term  arrived,  the  defendant,  Sanchez, 
again  moved  to  dismiss  the  suit,  stating  as  his  grounds, 
that  various  causes  of  action  were  contained  in  the  petition 
which  had  been  tiled  as  the  amended  cause  of  action,  and 
that  the  same  had  not  been  sworn  to,  and  for  various  other 
causes.  The  court  then  permitted  Luna  in  open  court  to 
swear  to  the  petition,  and  then  the  motion  to  dismiss  was 
overruled  and  the  defendant  excepted  to  the  ruling  of  the 
court.  A  change  of  venue  was  then  prayed  for,  and  the 
court,  upon  this  prayer  of  Luna,  ordered  the  cause  to 
Socorro  for  trial.  It  was  afterwards  tried  in  that  county, 
arid  the  jury  found  a  verdict  against  Sanchez,  and  thereupon 
his  counsel  moved  the  court  to  set  aside  the  verdict,  and 


240  SANCHEZ  v.  LUNA.  [Sup.  Ct. 

Oplnlcc  of  the  Court— Benedict,  J. 

grant  a  new  trial;  which  motion  was  overruled,  and  the 
court  rendered  judgment  upon  the  verdict,  and  defendant 
excepted,  and  appealed  to  this  court. 
The  errors  assigned  are: 

1.  In  not  dismissing  the  cause  for  want  of  an  affidavit; 

2.  In  allowing  the  amended  petition  to  be  filed; 

3.  In  refusing  a  new  trial. 

The  statute  upon  this  subject  provides  that  the  complaint 
of  the  plaintiff  shall  be  sworn  to.  There  is  no  direct  com- 
mand that  the  oath  shall  be  in  the  affidavit  form.  It  is 
clear,  however,  that  the  truth  of  the  complaints  shall  be 
supported  by  oath.  It  is  true  that  it  does  not  clearly 
appear  by  the  justice's  transcript,  that  the  complaint  was 
made  under  oath.  It  does  state  that  the  agent  of  Luna 
reclaims  and  complains  against  Sanchez  and  the  two  others, 
that  they  had  possession  of  lands  against  the  will  of  Luna. 
It  becomes  necessary  to  inquire  somewhat  as  to  the  power 
of  the  district  courts  to  allow  amendments  in  causes  re- 
moved by  appeal  from  justices  of  the  peace. 

It  is  not  unuseful  to  turn  to  the  legislation  of  congress  to 
examine  the  spirit  which  is  intended  to  pervade  the  United 
States  courts  upon  the  subject  of  amendments.  It  will  be 
seen  that  the  rule  of  proceeding  is  of  the  most  liberal  char- 
acter for  the  futherance  of  justice.  Section  32  of  the  act 
of  1789,  in  volume  1,  page  99,  of  the  United  States  statutes 
at  large,  provides:  "That  no  summons,  writ,  declaration, 
return,  process,  judgment,  or  other  proceedings  in  civil 
causes  in  any  of  the  courts  of  the  United  States,  shall 
be  abated,  arrested,  quashed,  or  reversed  for  any  defect 
or  want  of  form;  but  the  said  courts  respectively  shall 
proceed  and  give  judgment  according  as  the  right  of  the 
cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfections,  defects,  or  want  of  form  in 
such  writ,  declaration  or  other  pleading,  return,  process, 
judgment,  or  cause  of  proceedings  whatsoever,  except 
those  only  in  case  of  demurrer,  which  the  party  demurring 
shall  especially  set  down  and  express,  together  with  his  de- 
murrer, as  the  cause  thereof.  And  the  said  courts  respect- 
ively shall  and  may,  by  virtue  of  this  act,  from  time  to  time, 
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amend  all  and  every  such  imperfections,  defects,  and  wants 
of  form,  other  than  those  only  which  the  party  demurring 
shall  express  as  aforesaid,  and  may  at  any  time  permit 
either  of  the  parties  to  amend  any  defects  in  the  process  or 
pleadings,  upon  such  conditions  as  the  said  courts  respect- 
ively shall,  in  their  discretion  and  by  their  rules,  prescribe." 

In  the  notes  upon  the  same  page,  reference  is  made  to  a 
number  of  cases  adjudicated  in  the  United  States  courts 
under  this  statute.  One  says,  "that  the  thirty-second  sec- 
tion, allowing  amendments,  is  sufficiently  comprehensive  to 
embrace  causes  of  appellate  as  well  as  original  jurisdiction; 
and  there  is  nothing  in  the  nature  of  an  appellate  jurisdic- 
tion proceeding,  according  to  the  common  law,  which  for- 
bids the  granting  of  amendments." 

It  would  be  an  easy  matter  to  show  by  an  abundance 
of  reported  cases,  that  in  all  courts  of  the  United  States 
possessing  original  jurisdiction,  the  ample  and  liberal 
section  32  has  ever  been  liberally  construed  in  practice 
for  the  "furtherance  of  justice,"  and  to  prevent  delay. 
These  authorities  are  entitled  to,  and  must  impose,  great 
weight  upon  this  court,  and  the  section  itself  "is  of  a  gen- 
eral nature,  and  not  locally  inapplicable  to  the  courts  in 
this  territory."  The  legislature  of  New  Mexico,  in  pre- 
scribing a  system  of  practice  for  the  district  courts  in  causes 
arising  under  the  laws  of  the  territory,  says,  in  the  twenty- 
seventh  section  of  the  practice  act:  "Each  party,  by  leave 
of  the  court,  shall  have  leave  to  amend  upon  such  terms  as 
the  court  may  think  proper  at  any  time  before  verdict,  judg- 
ment, or  decree." 

This  act  follows  in  the  same  liberal  path  marked  out  by 
the  law  of  congress.  The  discretion  given  to  the  courts  is 
full  and  complete  over  amendments,  but  it  is  urged  that  this 
discretion  is  more  limited  over  cases  that  are  brought 
in  the  district  courts  by  wray  of  appeals  from  justices  of  the 
peace.  It  is  not  easy  to  support  this  position  by  satisfac- 
tory reasons.  Power  is  given  by  law  to  the  district  courts 
to  try  and  determine  causes  appealed  from  justices'  courts; 
appellate  power  to  this  extent  is  lodged  in  the  district  courts. 
They  hear  and  try  the  appeals  de  novo.  By  this  we  under- 
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si;;ml  that  the  cause  shall  be  tried  upon  its  merits,  as  if  it 
was  a  new  action  in  the  court.  The  court  is  to  be  in  no 
wise  trammeled  in  its  mode  of  proceeding  by  the  irregular 
and  untechnical  act  of  the  justice  of  the  peace.  It  would 
indeed  be  a  very  hard  rule  to  deny  the  court  its  power  and 
discretion  in  allowing  amendments  to  place  a  cause  ap- 
pealed from  the  justice  in  such  manner  before  the  court,  as 
to  be  triable,  when  the  whole  trial  is  to  be  de  novo.  To  for- 
bid the  courts  this  power  to  amend  in  this  class  of  cases, 
when  the  power  is  so  general  and  broad  in  all  other  civil 
suits,  would  in  this  country  amount  to  almost  a  denial  of 
justice  through  the  means  of  appeals.  The  justices  of  the 
peace  are.  for  the  most  part,  unskilled,  if  not  uninstructed, 
in  legal  forms  and  technical  proceedings.  The  records  in 
appealed  causes  in  the  courts  manifest  how  defective  and 
inartificial  the  business  in  the  precinct  tribunals  is  trans- 
acted. The  dockets  are  rare  that  can  exhibit  strict  regu- 
larity. If,  where  a  litigant  presents  himself  before  the  dis- 
trict bench  with  his  appeal  in  hand,  the  court  is  powerless 
in  granting  to  the  parties  the  privilege  to  correct  and  perfect 
what  unskil If ulness  or  ignorance  has  defectively  done,  the 
result  must  be  that  suitors  will  be  turned  from  the  court 
with  heavy  bills  of  costs,  and  confidence  in  legal  justice  be 
destroyed. 

A  narrow  and  dwarfish  policy  will  usurp  the  bench  in 
direct  conflict  with  the  wise  and  liberal  spirit,  intent,  and 
provisions  of  the  congressional  and  legislative  enactments 
before  mentioned.  Besides  working  ruin  to  litigants,  it 
would  disgrace  the  jurisprudence  of  this  country.  We  are 
of  the  opinion  that  the  power  of  the  district  court  to  exer- 
cise its  discretion  in  giving  leave  to  amend  should  not  be 
withheld  in  cases  of  appeals,  when  it  shall  appear  that  the 
justice  of  the  peace  had  jurisdiction  of  the  subject-matter  in 
controversy,  and  of  the  parties  in  the  case.  Should  these 
two  facts  not  exist,  the  proceedings  would  be  a  nullity.  If 
these  facts  do  exist,  the  rule  for  the  court  should  be  the 
furtherance  of  justice.  The  purpose  of  all  amendments 
looks  to  this  end.  This  reason  supports,  and  the  law  sanc- 
tions and  assists. 
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Counsel  for  Sanchez  insists  that  the  court  should  have 
dismissed  the  suit  upon  the  first  motion.  The  transcript 
was  not  clear  as  to  the  complaint  having  been  sworn  to,  yet 
it  did  state  that  the  party  complained.  It  was  alleged  that 
Sanchez  and  others  possessed  or  occupied  lands  against 
Luna,  but  it  was  not  shown  by  which  one  of  the  unlawful 
modes  specified  in  the  statute  they  had  got  possession. 
Again,  the  lands  were  only  described  by  a  general  reference 
and  not  by  any  particular  designation.  Upon  a  judgment 
the  court  would  have  been  at  a  loss  to  so  issue  its  mandate 
as  to  inform  the  sheriff  what  possession  he  should  restore 
to  Luna.  Now,  it  is  a  rule  in  all  dilatory  movements  of  de- 
fendants, such  as  pleas  that  abate  motions,  that  dismiss  a 
cause  for  the  want  of  compliance  with  some  material  form, 
or  anything  which  merely  delays  the  prosecution  of  the  suit, 
that  the  party,  if  he  intends  availing  himself  of  his  right,  shall 
do  so  at  the  first  opportunity.  These  defenses,  as  a  general 
rule,  are  not  regarded  with  peculiar  favor  by  the  law,  and 
so  the  party  asking  their  benefit  is  held  to  great  strictness 
in  their  use.  Now,  Sanchez  went  to  trial  before  the  justice; 
many  steps  were  had  before  trial,  but  it  does  not  seem  that 
he  at  any  time  objected  that  the  complaint  was  not  sworn 
to.  In  every  respect,  he  treated  it  as  complete  in  that  part. 
If  it  was  not,  he  should  have  raised  his  objection  then,  and 
moved  for  a  dismissal  of  the  suit.  Then,  if  he  had  been  re- 
fused, he  might  have  stood  before  the  district  court  as 
having  waived  no  rights  by  omission  or  delays.  But  he 
seems  to  have  fully  acquiesced,  and  the  district  court  had 
the  right  to  presume  that  the  complaint  before  the  justice 
was  perfect  in  all  its  parts,  or  that  he  had  waived,  by  his 
appearance  and  silence,  any  defect  that  may  have  existed. 
He  was  unsuccessful  before  the  justice  and  then  appealed 
to  the  district  court,  and  then  for  the  first  time  moved  to 
dismiss  the  suit.  He  did  not  then  stand  in  an  attitude  to 
entitle  him  to  that  advantage,  if  the  plaintiff  would  correct 
the  defects.  The  latter  asked  leave,  the  court  granted  it, 
and  thereupon  overruled  the  motion  to  dismiss,  and  we 
think  correctly.  It  is  contended  that  the  petition  filed, 
which  has  been  treated  as  the  amended  cause  of  action, 
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presented  new  and  various  causes  of  action,  and  that  its 
form  was  that  of  an  original  petition  in  forcible  entry  and 
detainer;  that  the  court  had  not  jurisdiction  of  the  case  and 
ought  not  to  have  permitted  it  to  be  filed.  The  suit  evi- 
dently was  in  forcible  entry  and  detainer  before  the  justice. 
It  was  for  the  restitution  of  the  possession  of  lands,  but 
they  were  not  separated  by  designation  from  out  of  the  gen- 
eral body  of  lands.  The  new  complaint  supplied  this  de- 
ficiency, denoting  distinctly  their  locality.  It  is  true  the 
description  presents  them  as  parcels,  and  that  upon  one  was 
a  building,  but  in  all  this  we  do  not  see  a  new  action,  but 
an  exact  identification  of  the  old,  and  no  pretension  has 
ever  been  made  that  Sanchez  was  taken  by  any  surprise  in 
all  this.  He  did  demand  before  the  justice  that  the  unlaw- 
ful mode  in  which  he  had  entered  upon  the  possession 
should  be  specified.  This  the  new  and  amended  petition 
avers:  "It  was  by  stealth  and  fraud." 

Courts  have  decided,  "that  a  declaration  so  defective 
that  it  would  exhibit  no  cause  of  action,  may  be  cured  by 
an  amendment,  without  introducing  any  new  cause  of  action. 
The  intended  cause  of  action,  when  defectively  set  forth, 
may  be  as  clearly  distinguished  and  perceived  from  another 
cause  as  it  would  be  if  the  declaration  had  been  perfect." 
Again:  "Plaintiffs  may  be  allowed  to  amend  by  striking 
out  the  names  of  a  part  of  the  defendants." 

This  was  done  in  this  case.  Sanchez  only  was  retained. 
It  does  not  make  a  new  and  different  cause  of  action  be- 
cause one  or  more  defendants  are  dismissed,  while  the  sub- 
ject-matter in  controversy  remains.  No  order  appears 
dismissing  the  other  two  defendants  in  the  district  court. 
Yet  they  were  effectually  discharged  from  the  cause  by  the 
plaintiff,  though  by  some  omission  the  former  order  of 
court  on  that  point  does  not  stand  in  the  record.  But  they 
have  made  no  complaint,  and  this  court  has  full  power  to 
make  such  order,  in  that  respect,  as  the  district  court  might 
have  made.  It  is  not  a  matter  to  affect  Sanchez'  rights  or 
legal  responsibilities. 

Much  stress  has  been  laid  by  defendant  upon  the  fact, 
that  the  petition  in  its  form  presented  a  complete  action  in 
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all  its  parts,  and  addressed  itself  to  the  judge  of  the -district 
court.  We  are  not  disposed  to  criticise  with  great  minute- 
ness the  mere  formalities  of  this  paper,  if  it  contained  all 
the  substantial  elements  to  place  fully,  clearly,  and  definitely 
before  the  court  and  the  opposing  party,  the  cause  of  action, 
to  amend  which  the  court  had  granted  leave.  It  was  offered 
as  the  act  done  by  the  plaintiff  under  the  leave  which  he 
had,  and  if  there  was  anything  excessive  in  its  address,  the 
court  had  a  right  to  treat  the  excess  as  surplusage. 
When  the  paper  was  produced  in  the  cause,  there  was 
enough  in  the  record  to  enable  the  court  to  fix  its  place, 
nature,  and  intent  in  the  proceedings,  without  any  further 
averments.  All  parties  to  the  trial  knew  well  the  office  of 
the  amended  cause  of  action. 

Enough  has  been  said  to  dispose  of  the  objection  to  the 
court  allowing  the  petition  to  be  sworn  to.  If  it  had  the 
power  to  grant  the  leave  to  amend  in  the  first  instance,  this 
power  ran  down  through  every  step  essential  to  be  taken  by 
the  party  to  enable  him  to  realize,  under  the  discretion  of 
the  court,  all  the  benefit  which  the  leave  imparted.  The 
oath  was  necessary  and  it  was  permitted  to  be  made. 

The  points  raised  and  determined  in  this  cause  are  of  the 
first  importance  in  the  practice  of  our  courts,  and  in  their 
practical  effects  conform  to  the  opinion  before  delivered,  at 
the  present  term,  in  the  case  of  Archibeque  v.  Miera,  ante,  160. 
The  court  acknowledges  the  able  and  lucid  manner  in  which 
these  points  were  treated  by  counsel  in  their  arguments  at 
the  bar.  The  court  is  unanimous  in  its  opinion,  that  in  all 
the  rulings  of  the  court  below  which  we  have  examined,  as 
presented  by  the  record,  and  objected  to  by  appellant,  no 
error  was  committed.  We  are  also  unanimous  in  prescrib- 
ing to  the  district  courts  in  cases  of  appeals  the  rule  of 
practice  which  we  lay  down  in  this  opinion. 

One  other  matter  requires  our  attention.  Should  the 
court  have  granted  the  defendant  a  new  trial?  My  brothers 
upon  the  bench,  who  did  not  hear  the  cause  tried  below,  are 
decisive  in  their  conclusions  that  the  new  trial  should  have 
been  awarded,  and  this  must  determine  the  destiny  of  this 
cause.  Here  the  record  onlv  is  the  test  of  what  evidence 
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was  before  the  court  below.  The  mere  circumstantial  rec- 
ollections of  the  judge  who  tried  the  cause  should  not,  as 
they  will  not,  influence  those  who  are  dedicated  to  this 
bench  for  a  season  to  dispense  justice  as  the  laws  have  pro- 
vided, liills  of  exceptions  are,  as  all  connected  with  the 
details  of  the  court-house  well  know,  often,  in  embodying 
testimony,  hurriedly  and  imperfectly  prepared.  Not  seldom 
the  bill  agreed  upon  by  counsel  is  fragmentary  in  its  char- 
acter. The  judge  below  sees  the  witnesses  and  their  man- 
ner, and  mental  and  moral  formation.  He  hears  them  testify, 
and  derives  full  opportunity  to  weigh  what  degree  of  credi- 
bility should  attach  to  each.  These  things  the  paper  can 
but  faintly  exhibit.  I  make  no  reference  to  such  testimony 
as  may  not  appear  in  this  record,  as  it  appeared  to  the  court 
on  the  trial. 

The  points  upon  wyhich  this  court  passes  are  the  posses- 
sion of  the  lands  by  Luna  and  the  stealthy  and  fraudulent 
entry  of  Sanchez.  Let  what  influences  prevail  as  properly 
may  as  to  the  conduct  of  Juan  Gaveldon,  it  is  thought  that 
there  is  an  absence  of  sufficient  proof  to  carry  to  Sanchez  a 
knowledge  and  participation  of  Gavel  don's  fraud  upon  Luna. 
The  evidence  is  that  Juan  had  the  keys  and  put  Sanchez  in 
possession;  that  the  latter  took  possession  publicly  and  in 
the  day-time  and  under  color  of  right,  by  purchase  from 
heirs  of  the  land.  From  the  manner  in  which  the  testimony 
appears  in  the  record,  I  am  not  disposed  to  contend  against 
the  convictions  of  my  brother  judges,  by  a  dissenting  opin- 
ion in  this  cause.  It  is  the  judgment  of  this  court  that  the 
judgment  of  the  court  below  be  reversed,  and  the  cause  re- 
manded to  the  district  court  of  the  third  judicial  district  for 
a  new  trial. 

Reversed  and  remanded. 
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HENRY  EUHB  v.  SANTIAGO  ABREN. 

NEW  TRIAL,  NEWLY  DISCOVERED  EVIDENCE  AS  GROUND  FOR.— In  order  to 
obtain  a  new  trial  on  the  ground  of  newly  discovered  evidence,  a  party 
must  show  that  the  failure  to  produce  the  evidence  at  the  former 
trial  was  not  owing  to  a  want  of  due  diligence  on  his  part,  and  that,  if 
produced,  it  would  probably  have  changed  the  result. 

EVIDENCE  OF  IDENTITY  OF  WATCH. — The  testimony  of  witnesses  who  have 
examined  and  written  down,  or  seen  others  write  down,  the  number  of  a 
watch,  is  evidence  of  a  more  satisfactory  character,  and  of  a  higher  grade 
as  to  its  identity,  than  that  of  witnesses  who  testify  merely  from  the 
general  appearance  of  the  watch. 

IDEM— TESTIMONY  OF  WATCHMAKER. — The  testimony  of  a  watchmaker  who 
has  repaired  the  watch  and  can  identify  the  particular  repairs  made  by 
him,  is  especially  valuable  in  such  a  case. 

PREPONDERANCE  OF  EVIDENCE  AS  GROUND  FOR  NEW  TRIAL.— A  new  trial 
will  be  granted  by  an  appellate  court,  where  the  evidence  greatly  pre- 
ponderates against  the  verdict,  and  it  appears  that  the  merits  of  the  case 
have  not  been  fully  and  fairly  tried,  and  that  justice  has  not  been  done. 

APPEAL  from  the  district  court  of  the  first  judicial  district 
for  Santa  Fe  county.  The  opinion  states  the  case. 

Ashurst  and  Hopkins,  for  the  appellant. 
Hugh  N.  Smith,  for  the  appellee. 

By  Court,  BROCCHUS,  J. : 

This  was  an  action  of  replevin,  by  Henry  Ruhe  against 
Santiago  Abren,  for  a  gold  watch  and  chain.  The  suit  was 
commenced  before  a  justice  of  the  peace  for  the  county  of 
Santa  Fe,  and  judgment  having  gone  in  favor  of  the  defend- 
ant, the  plaintiff  appealed  to  the  district  court  for  the  first 
judicial  district,  and  the  case  was  tried  de  novo  before  Chief 
Justice  Deavenport  with  the  same  result.  The  plaintiff 
moved  the  court  to  set  aside  the  verdict  of  the  jury,  and 
grant  a  new  trial  on  the  grounds  that  new  testimony,  material 
on  his  behalf,  had  been  discovered  since  the  trial,  and  that 
the  verdict  was  contrary  to  the  law  and  the  evidence.  Mo- 
tion overruled. 

In  the  trial  of  this  cause,  the  plaintiff  proved  by  James 
E.  Sabine,  that  the  watch  in  question  was  brought  by  him 
from  St.  Louis  in  the  year  1852,  and  by  him  sold  to  D. 
Berry  in  the  same  year,  and  that  he  knew  the  watch  by  its 
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number,  which  was  recorded  in  his  invoice  book.  He  also 
proved,  by  Jules  Jeanerett,  that  a  man  by  the  name  of 
Wood  afterwards  paid  the  watch  in  litigation  to  him,  as  agent 
for  Charles  Spencer,  for  a  debt  which  he  owed  the  said 
Spencer;  that  he  knew  the  watch  well  by  its  general  appear- 
ance, as  also  from  the  fact  that  he  had  put  some  teeth  in 
one  of  the  cog-wheels  thereof,  which  he  offered  to  show  by 
taking  the  watch  apart,  and  that  the  same  watch  was  put  up 
in  a  raffle  at  the  Exchange  in  the  city  of  Santa  Fe,  about 
Christmas,  in  the  year  1852,  and  that  the  same  was  won  in 
the  raffle  by  the  plaintiff. 

He  also  proved,  by  Wendell  Debus,  that  he  knew  the 
watch  in  question  then  shown  to  him;  that  he  had  seen  the 
plaintiff  wearing  it  for  some  length  of  time  after  he  had  won 
it  at  the  raffle;  that  a  short  time  after  the  plaintiff  won  it, 
he  tried  to  persuade  him  (the  plaintiff)  to  make  him  (the 
witness)  a  present  of  it,  saying  that  he  might  get  drunk 
some  time  or  other  and  lose  it,  or  some  one  would  steal  it 
from  him.  The  plaintiff  replied  that  he  would  take  down 
the  number  of  the  watch,  so  that  in  case  he  should  lose  it, 
he  could  recover  it  by  the  number.  The  plaintiff  took  from 
his  pocket  a  memorandum  book,  and  in  the  presence  of  him 
(the  witness)  put  down  the  number  of  the  watch  by  the  side 
of  the  place  where  the  number  of  his  pistol  was  put  down, 
and  that  the  book  shown  him  at  the  time  of  the  trial  was 
the  book  in  which  the  number  of  the  watch  was  registered, 
and  that  the  number,  34,547,  was  the  same  as  put  down  in 
the  book,  and  also  the  number  on  the  watch. 

He  also  proved,  by  T.  Bunker,  that  he  knew  the  watch  in 
question,  and  he  had  seen  it  in  possession  of  the  plaint- 
iff for  some  time  after  the  raffle;  that  plaintiff  took  down 
the  number  of  the  watch  and  put  it  in  his  memorandum- 
book  in  his  presence,  and  that  the  book  shown  upon  the 
trial  was  the  same  book,  and  the  number  34,547,  as  there 
put  down,  was  the  same  as  that  of  the  watch  in  litigation. 

Other  witnesses  were  examined  on  behalf  of  the  plaintiff, 
the  design  of  whose  testimony  was  to  show  that  the  plaint- 
iff lost  a  watch  and  chain  some  time  in  the  year  1853,  but 
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their  testimony  was  of  such  a  character  as  to  entitle  it  to 
little,  if  any,  importance. 

The  defendant  introduced  as  a  witness  Jesus  Maria  Baca, 
who  testified  that  he  purchased  the  watch  in  question  from 
an  American,  in  El  Paso,  in  December,  1852;  that  he  had 
possession  of  the  watch  from  that  time  until  shortly  before 
the  commencement  of  this  suit,  when  he  gave  the  watch  to 
defendant,  Abren,  having  won  another  and  finer  watch  in  a 
raffle,  and  having  promised  the  said  Abren  that  if  he  should 
win  it,  he  would  give  him  the  one  he  then  wore,  which  was 
the  one  in  controversy.  He  also  testified  that  Abren  was 
not  interested  with  him  in  the  raffle,  and  that  he  had  no 
interest  in  the  result  of  the  suit.  He  further  testified,  that 
on  one  occasion,  while  he  had  the  watch,  he  showed  it  to 
Kuhe,  the  plaintiff,  and  asked  him  what  it  was  worth,  and 
Kuhe  did  not  make  any  claim  of  it  as  being  his. 

The  defendant  also  proved,  by  Luis  Alarid,  that  on  one 
occasion  he  was  present  when  Jesus  Maria  Baca  showed 
the  watch  in  question  to  Ruhe,  the  plaintiff,  and  Ruhe  made 
no  claim  to  the  watch  as  being  his. 

Upon  this  testimony  the  case  went  to  the  jury,  and  they 
found  for  the  defendant,  whereupon  the  plaintiff  moved  for 
a  new  trial  on  the  grounds  of  newly  discovered  evidence 
and  the  verdict  being  contrary  to  the  law  and  the  evidence. 
The  plaintiff  in  support  of  his  motion  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence,  made  an  affidavit 
in  which  he  alleges,  that  since  the  trial  of  the  cause  he  has 
discovered  testimony  to  show  that  Jesus  Maria  Baca,  the 
principal  witness  for  defendant  on  the  trial  of  said  cause, 
was  legally  interested  in  the  result  of  the  case  tried;  that 
he  believes  that  he  can  prove  by  C.  D.  Scofield,  Francisco 
Ortiz,  and  Weinheim,  that  the  defendant  and  the  witness 
Jesus  Maria  Baca  were  equally  interested  in  the  two 
watches,  the  one  which  was  won  by  the  said  Baca  in  the 
raffle,  and  the  watch  sued  for.  The  plaintiff  then  produced 
S.  Weinheim  and  Francisco  Ortiz,  each  of  whom  made  affi- 
davit that  he  heard  the  defendant  Abren  say,  in  the  presence 
of  Jesus  Maria  Baca,  that  he  owned  an  interest  in  a  watch 
which  had  been  won  by  said  Baca;  that  he  and  said  Baca 
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had  each  paid  five  dollars  for  a  chance  in  said  raffle;  that 
he  the  said  Abren  received  the  watch  sued  for  as  his  part  of 
the  interest  in  the  watch  won  by  said  Baca,  and  that  Baca 
did  not  deny  the  statement  made  by  Abren. 

A  party,  in  order  to  obtain  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  must  show  that  the  testimony 
on  which  he  relies  has  been  discovered  since  the  trial  of 
the  cause;  that  his  failure  to  produce  the  same  on  the  former 
trial  was  not  owing  to  the  want  of  due  diligence;  and  that 
the  newly  discovered  evidence  would  probably  have  pro- 
duced a  different  result  from  that  to  which  the  jury  came. 
In  one  of  these  prerequisites  the  showing  of  the  plaintiff 
is  fatally  defective,  for  he  makes  no  attempt  to  show  that 
his  failure  to  produce  the  newly  discovered  evidence  on  the 
trial  of  the  cause,  was  not  owing  to  a  want  of  due  dili- 
gence, and  the  court  therefore,  for  that  reason  alone,  in  pur- 
suance of  a  sound  and  well-established  rule  of  practice, 
would  have  been  free  from  error  in  overruling  the  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

The  rule  in  regard  to  granting  new  trials  in  cases  of  a 
preponderance  of  evidence  against  the  verdict  is,  that  a 
mere  or  slight  preponderance  against  the  finding  of  the 
jury  will  not  be  sufficient  to  set  the  verdict  aside.  The 
weight  of  evidence  must  be  clearly  and  palpably  contrary  to 
the  verdict,  and  a  new  trial  will  only  be  granted  where  it  is 
manifest  to  a  reasonable  certainty  that  justice  has  not  been 
done. 

In  this  case  the  defendant  relied  principally  upon  the 
testimony  of  Jesus  Maria  Baca,  who  testified  that  he  pur- 
chased the  watch  in  litigation,  in  El  Paso,  in  December, 
1852,  about  two  years  before  the  commencement  of  this 
suit;  that  he  had  possession  thereof  until  a  short  time  pre- 
vious to  the  institution  of  this  suit,  and  that  he  gave  the 
same  to  Abren,  the  defendant.  This  witness  does  not 
identify  the  watch  by  any  peculiar  or  special  marks,  signs, 
or  characteristics,  and  the  reasonable  presumption  is  that 
his  identification  was  influenced  solely  by  the  general  ap- 
pearance thereof.  A  watch  is  an  article  which  is  very  diffi- 
cult of  identification  when  its  general  appearance  alone  is 
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relied  upon,  and  when  there  are  no  peculiar  marks  or  char- 
acteristics to  guide  the  eye  and  control  the  mind  in  the  rec- 
ognition. So  numerous  are  the  watches  of  the  same  metal, 
the  same  mold,  the  same  workmanship,  the  same  movement, 
size,  and  general  exterior,  that  a  reliance  for  identification 
or  recognition  upon  the  contour  or  external  appearance  of 
such  articles  must  be  regarded  as  very  uncertain  and  pre- 
carious. In  this  case  the  witness  might  have  felt  fully 
assured  that  the  watch  in  question  was  the  one  which  he  pur- 
chased, which  he  wore  for  some  time  or  had  in  his  possession 
for  about  two  years,  and  which  he  gave  to  Abren ;  and  yet, 
as  he  seems  to  have  relied  upon  the  general  appearance  for 
his  recognition  thereof  after  it  had  passed  from  his  posses- 
sion, it  is  not  impossible,  or  even  improbable,  that  he 
might  have  been  mistaken  as  to  its  identity.  The  testi- 
mony of  the  witnesses  for  the  plaintiff  leaves  no  doubt  upon 
the  mind  of  a  majority  of  this  court,  that  he  was  in  error. 

Wendell  Debus  testifies  that  he  knew  the  watch  well,  and 
that  he  had  seen  the  plaintiff  wearing  it  for  some  length  of 
time;  that  the  plaintiff,  in  his  presence,  took  down  the  num- 
ber of  the  watch  in  a  memorandum  book ;  that  the  book 
shown  to  him  on  the  trial  was  the  one  in  which  the  number 
of  the  watch  was  registered;  that  the  number  34,547  was 
the  same  put  down  in  the  book,  and  also  the  number  on  the 
watch. 

The  testimony  of  T.  Bunker  was  identical  with  that  of 
Debus.  Both  of  these  witnesses  identify  the  watch  as  the 
one  belonging  to  the  plaintiff,  not  only  by  the  imperfect  and 
precarious  test  of  its  general  appearance,  but  also  by  a 
particular  mark  which  the  article  bore,  the  number  thereof, 
and  that  number  was  testified  to  in  such  manner  as  to  leave 
no  doubt  that  the  number  as  proved  was  correct,  for  the 
witnesses  had  both  seen  the  plaintiff  write  it  down  in  a 
memorandum  book  and  had  compared  the  number  there 
written  down  with  the  number  which  the  watch  bore. 

But  the  most  important  testimony  adduced  in  the  trial  on 
behalf  of  the  plaintiff  was  that  of  Jules  Jeanerett.  That 
witness  testified  that  he  knew  the  watch  well  by  its  general 
appearance,  and  from  the  fact  that  he  had  put  some  teeth 
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into  one  of  the  cog-wheels,  and  the  same  watch  was  put  up 
in  a  raffle  and  won  by  Henry  Kuhe  at  the  Exchange  in  the 
city  of  Santa  Fe  in  the  year  1852.  Such  was  the  testimony 
of  a  witness,  whose  business  seems  to  have  been  that  of  a 
watchmaker  or  repairer,  going  to  identify  the  watch  as  the 
one  belonging  to  the  plaintiff,  not  only  by  its  general  ap- 
pearance, but  also  by  some  teeth  which  he  had  put  into  one 
of  the  cog-wheels,  and  which  he  proposed  to  show  by  taking 
it  apart  in  the  presence  of  the  jury.  The  test  of  identity 
which  this  witness  proposed,  and  which  seems  to  have  been 
declined  always  by  the  defendant,  was  one  of  the  best 
modes  of  identification  that  could  have  been  adopted,  for  a 
repair  such  as  the  witness  testified  to  having  done  on  a 
delicate  portion  of  the  machinery  of  the  watch  would  be 
recognized  by  the  artisan  by  whom  it  was  done,  with  a 
degree  of  confidence  and  certainty  which  could  not  be  at- 
tained in  a  recognition  from  mere  general  appearance.  It 
was  a  specific  and  striking  mark  of  identity,  and  should 
have  far  outweighed  with  the  jury  an  identification  by  the 
familiarity  which  the  eye  had  acquired  from  looking  at  the 
watch,  without  any  specific  mark  to  fix  the  identity. 

The  witnesses  for  the  defendant,  Jesus  Maria  Baca  and 
Luis  Alarid,  testified  that  the  watch  in  question  was  shown 
by  Baca  to  the  plaintiff,  and  that  the  plaintiff  made  no 
claim  of  it  as  being  his  property.  This  testimony  serves 
no  purpose  but  to  confirm  the  proposition  herein  laid  down, 
that  the  general  appearance  of  the  watch  is  but  a  precarious 
and  unreliable  medium  of  recognition  or  identification. 
The  witness  does  not  testify  that  the  plaintiff  made  an  ex- 
amination of  the  watch  when  it  was  shown  to  him.  It  does 
not  appear  that  he  looked  at  the  number  of  the  watch.  It 
is  to  be  presumed  that  the  witnesses,  testifying  without  any 
apparent  reluctance,  would  have  stated  that  the  plaintiff 
gave  the  watch  a  careful  examination  when  it  was  shown 
to  him,  if  such  had  been  the  case,  and  that  the  defendant 
would  have  obtained  such  testimony  from  his  witnesses,  if 
they  could  have  testified  to  that  effect.  The  failure  of  the 
plaintiff  to  recognize  the  watch  as  his  property,  by  its  gen- 
eral appearance,  seems  to  us  but  reasonable,  and  favors 
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the  rule  which  we  have  applied  to  the  testimony  of  Baca, 
and  by  which  we  discern  the  uncertainty  and  infirmity  of 
his  evidence  in  the  identification  of  the  watch. 

In  illustration  of  the  view  we  have  taken'  of  the  uncer- 
tainty and  precariousness  of  the  identification  of  a  watch 
by  its  general  appearance,  without  a  resort  to  special  marks 
or  signs,  the  plaintiff  failed  to  recognize  the  watch  as  be- 
longing to  him  by  its  superficial  general  appearance.  But 
when  he  came  to  ascertain  the  number,  that  designation, 
together  with  its  general  appearance,  enabled  him  to  iden- 
tify and  claim  it  as  his  property.  If  Baca  had  stated  in 
his  testimony  that  he  retained  the  watch  in  his  possession 
from  the  time  at  which  he  alleges  having  purchased  the 
same,  up  to  the  period  at  which  he  testified,  then  his  testi- 
mony would  have  been  of  a  very  different  character,  and 
would  have  borne  more  strongly  upon  the  issue;  for  then 
the  jury,  without  an  impeachment  of  his  veracity  in 
the  face  of  the  testimony  adduced  on  the  adverse  side, 
would  have  been  brought  irresistibly  to  the  conclusion,  that 
the  watch  in  question  was  not  the  property  of  the  plaintiff. 
But  such  was  not  the  certain  character  of  Baca's  testimony. 
He  testifies  that  the  watch  was  in  his  possession  for  a  con- 
siderable length  of  time,  that  it  passed  from  him  to  the  de- 
fendant, and  when  he  saw  it  on  the  trial  he  testified  that  it 
was  the  same  wratch  that  he  purchased  and  gave  to  the  de- 
fendant. His  testimony,  therefore,  becomes  that  of  iden- 
tity, and  is  liable  to  be  refuted  by  stronger  testimony, 
going  to  prove  the  identity  of  the  watch  as  the  one  which 
be]oi.-ged  to  the  plaintiff,  and  not  the  one  which  he  gave  to 
the  defendant. 

We  are  well  aware  that  it  is  the  peculiar  province  of  the 
jury  in  case  of  a  conflict  of  evidence  of  an  equal  grade  and 
dignity  to  weigh  the  evidence  and  find  the  truth  of  the  con- 
tested fact.  But  the  testimony  of  any  one  of  the  three  wit- 
nesses who  testifies  to  the  identity  of  the  watch  as  the  one 
which  belonged  to  the  plaintiff  must  be  regarded  as  of  a 
higher  grpde  than  that  of  Baca,  inasmuch  as  they  testified 
by  certain  marks  which  the  watch  bore  in  addition  to  its 
general  appearance,  while  he  mentions  no  characteristics 
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and  assigns  no  specific  reasons  for  his  identification.  The 
testimony  of  Jeanerett,  by  virtue  of  his  occupation  and  the 
facts,  is  eminently  of  a  higher  grade  than  that  of  Baca.  He 
appeared  before  the  jury  as  an  artisan  whose  business  was 
to  work  upon  matches,  and  as  such  testified  that  he  had 
done  certain  repairs  to  the  movement  of  the  watch,  by 
which  he  recognized  it  as  one  which  belonged  to  the  plaint- 
iff, and  which  he  had  seen  at  the  raffle.  His  testimony,  to- 
gether with  that  of  Debus  and  Bunker,  shows  such  a  pre- 
ponderance against  the  verdict  as  to  convince  us  that  the 
merits  of  the  case  were  not  fully  and  fairly  tried  in  the 
court  below. 

This  court  will  not  disturb  a  verdict  upon  a  refusal  to 
grant  a  new  trial  where  the  evidence  slightly  preponderates 
against  the  verdict,  or  where  there  is  such  a  conflict  or 
counterpoise  as  merely  to  raise  a  doubt  whether  justice  has 
been  done.  But  it  is  a  sound  rule,  and  recognized  by  the 
best  authorities,  that  a  new  trial  will  be  granted  where  the 
weight  of  evidence  is  clearly  in  favor  of  the  applicant,  and 
it  appears  that  justice  has  not  been  done,  to  induce  the 
granting  of  new  trial  by  an  appellate  court.  There  should 
be  strong  probable  grounds  to  believe  that  the  merits  of 
the  case  were  not  fully  and  fairly  tried  and  that  injustice 
has  been  done.  Such  seems  to  have  been  the  principle 
maintained  by  the  general  current  of  authorities  upon  this 
subject,  and  the  testimony  in  this  case,  as  it  appears  upon 
the  records,  brings  this  cause  clearly  writhin  the  scope  of 
that  principle.  We  are  of  the  opinion  that  the  court  below 
erred  in  refusing  a  new  trial,  and  therefore  reverse  its  judg- 
ment and  recommend  the  cause  to  be  tried  again. 

Ordered : 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  district  court  for  the  county  of  Santa  Fe  in 
the  first  judicial  district,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
that  the  judgment  of  the  said  district  court  be  reversed, 
and  that  thi:«  cause  be,  and  the  same  is  hereby  remanded  to 
the  district  court,  with  directions  to  award  a  venire  facias  de 
novo. 
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MAECELLItfA    BUSTAMEXTO   v.    JUANA    ANALLA. 

HABEAS  CORPUS  FOR  CHILD,  WHAT  CONSIDERED  ON.— On  habeas  corpus 
brought  for  the  purpose  of  transferring  a  minor  child  from  one  custody 
to  another,  the  welfare  of  the  child  is  considered,  as  well  as  the  rights 
of  the  respective  parties  to  its  custody. 

SERVANT'S  GIFT  OF  HER  CHILD  TO  HER  MASTER. — A  gift,  in  consideration  of 
the  release  of  a  debt,  made  in  1847,  by  a  servant  to  her  master  of  her 
illegitimate  child,  of  which  he  was  the  father,  that  he  might  maintain 
and  educate  such  child  "as  a  legitimate  father,"  gave  him  no  right  to 
treat  the  child  as  a  peon. 

MOTHER'S  UNFITNESS  FOR  CUSTODY  OF  CHILD  IMMATERIAL,  WHEN.— Where  a 
mother  sues  out  a  writ  of  habeas  corpus  to  obtain  the  custody  of  her  minor 
child,  illegally  held  as  a  peon  or  servant  by  a  stranger,  the  rejection  of 
evidence  of  the  plaintiff's  unfltness  to  have  the  custody  of  such  child  is 
not  error  as  against  the  defendant,  such  evidence  not  being  material  to 
the  issue  between  the  parties. 

WILLINGNESS  OF  CHILD  TO  REMAIN  IN  SERVICE.— The  testimony  of  the 
child  in  such  a  case,  that  she  is  willing  to  remain  in  the  defendants 
service,  is  not  satisfactory  evidence. 

ILLEGITIMATE  CHILD,  MOTHER'S  RIGHT  TO  CUSTODY  OF.— The  mother  of 
an  illegitimate  child  is  its  natural  guardian,  and  entitled  to  its  custody 
until  deprived  of  that  right  by  the  appointment  of  a  lawful  guardian. 

APPEAL  from  the  first  judicial  district.  The  opinion  states 
the  case. 

M.  Ashurst,  for  the  appellant. 
T.  D.  Wheaton,  for  the  appellee. 

By  Court,  DEAVENPORT,  C.  J. : 

Juana  Analla  sued  out  a  writ  of  habeas  corpus  against 
Marcellina  Bustamento,  before  Chief  Justice  Deavenport, 
and  district  judge  of  the  first  judicial  district.  Petitioner 
for  the  writ  alleged  that  she  was  the  mother  and  natural 
guardian  of  Catalina  Bustamento,  a  minor,  under  the  age 
of  twenty-one  years;  that  as  such  mother  and  guardian  she 
was  entitled  to  the  assistance  and  services  of  said  child, 
and  that  said  Catalina  Bustamento  was  illegally  detained 
from  her  by  Marcellina  Bustamento  in  her  house  in  the 
city  of  Santa  Fe,  under  a  pretended  claim  of  holding  her 
as  a  peon  or  a  servant.  The  above  allegations  were  set 
forth  in  a  petition  for  the  writ,  subscribed  and  sworn  to  in 
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accordance  with  the  provisions  of  our  statute.  On  the  re- 
turn of  the  writ  on  the  day  fixed  for  its  return,  all  the  par- 
ties appeared,  and  the  body  of  Catalina  Bustanientp  was 
produced,  in  pursuance  to  the  requirements  of  said  writ. 
Marcel liua  Bustamento  filed  the  following  return  to  said 
writ  alleging  that  Catalina  Bustamento  was  not  illegally 
detained  by  her,  but  of  her  own  free  will  and  accord  re- 
mained with  her,  having  been  raised  since  she  was  a  small 
girl  until  her  present  age  by  her  in  her  house.  She  further 
averred  that  said  Catalina  was  the  child  of  one  Carpio  Bus- 
tamento and  J uana  Analla,  and  that  after  her  birth  the  said 
petitioner  parted  with  and  surrendered  the  care  and  custody 
of  the  said  child  to  Carpio  Bustamento,  as  would  more 
fully  appear  by  reference  to  document  marked  Exhibit  A, 
thereby  made  a  part  of  her  return.  And  she  further 
averred,  that  said  Carpio  Bustamento,  the  father  of  Cata- 
lina, gave  the  child  to  her;  and  that  with  the  consent  and 
at  the  request  of  the  said  Carpio  Bustamento,  she  kept  and 
detained  the  said  child;  and  she  further  averred  that  Juana 
Analla  was  a  woman  of  immoral  habits  and  conduct,  and 
unfit  to  have  the  care  and  custody  of  the  said  Catalina. 
After  hearing  the  testimony  in  the  case,  the  district  judge 
decreed  that  said  Catalina  Bustamento  be  discharged  out  of 
the  custody  of  the  said  Marcellina  Bustamento,  and  deliv- 
ered to  the  said  Juana  Analla,  from  which  decree  Marcel- 
lina prayed  an  appeal  to  this  court,  which  was  allowed. 

As  this  case  was  tried  by  me  in  the  court  below,  I  have 
felt  a  deep  anxiety  and  much  interest  in  arriving  at  just 
legal  conclusions  in  the  investigation  of  the  principles 
which  should  conduct  the  mind  to  a  correct  opinion.  Prob- 
ably there  is  no  class  of  cases  which  exercise  the  judicial 
mind  more  feelingly  than  that  where  parents  come  before  a 
judge,  demanding  restoration  of  their  children  to  them 
upon  writs  of  habeas  corpus.  It  carries  with  it  the  force  of 
nature's  appeal  to  the  heart,  seconded  by  all  the  influences 
which  the  relation  of  parent  and  child  so  naturally  suggests. 
This  is  a  peculiar  case,  as  will  appear  from  the  allegations 
in  the  mother's  petition,  the  return  made  by  defendant  to 
the  writ,  and  the  evidence  in  the  case.  The  mother  alleges 
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that  her  child  (which  the  proof  shows  was  illegitimate)  is 
illegally  detained  by  defendant  under  a  pretended  claim 
that  she  holds  her  as  a  peon  or  a  servant.  The  first  part  of 
defendant's  return  denies  that  the  child  is  unlawfully  de- 
tained, but  avers  that  she  voluntarily  remains  with  her,  and 
then  she  immediately  avers  that  she  keeps  and  detains  her 
by  virtue  of  document  A,  and  the  gift  by  Carpio  Busta- 
mento  to  her,  and  that  such  keeping  and  detention  of  the 
said  child  is  with  the  consent  and  at  the  request  of  the 
child's  father,  said  Carpio  Bustamento.  It  must  be  kept  in 
view  that  the  defendant,  in  no  part  of  her  return,  denies 
the  allegation  in  the  plaintiff's  petition,  that  she  detains 
the  child  under  a  pretended  claim  of  a  peon  or  servant. 
She  does  not  put  in  issue  the  plaintiff's  allegation  touching 
the  capacity  or  condition  in  which  she  detained  the  child, 
whether  as  a  peon  or  servant,  or  a  free  person  not  subjected 
to  the  condition  of  service.  She  evades  showing  the  judge, 
either  by  any  allegation  in  her  return  or  by  proof,  in  what 
capacity  she  held  her — whether  as  a  free  person,  or  one 
bound  to  do  service  as  a  peon  or  a  servant.  She  bases  her 
right  to  the  detention  of  the  child  upon  document  A  and 
Carpio  Bustamento's  gift. 

The  failure  on  the  part  of  the  defendant  to  respond  as  to 
the  manner  in  which  she  was  alleged  by  plaintiff's  sworn 
petition,  to  hold  her  child  as  a  peon,  is  a  circumstance  which 
very  likely  had  much  weight  in  the  exercise  of  the  discre- 
tion of  the  judge  who  tried  this  case  below.  It  will  be 
found  in  reviewing  the  authorities  that  in  cases  of  this  kind 
the  welfare  of  the  children  is  regarded  as  well  as  the  right 
of  the  parties  contesting  their  claim  to  their  care  and 
custody.  There  is  not  the  slightest  doubt,  that  when  a 
contest  is  had  concerning  the  rights  of  parties  to  minors, 
the  courts  have  examined  into  the  fitness  of  the  parties 
to  take  charge  of  them,  and  in  very  many  cases  they  have 
been  given  to  the  party  who  had  not  the  higher  legal  right. 
But  in  all  those  cases  it  will  be  found  that  there  were  strong 
controlling  circumstances  which  overrode  the  legal  right. 
It  is  assigned  as  error  in  this  case  that  the  district  judge 
erred  by  sustaining  a  motion  to  reject  testimony  offered  to 
VOL.  1—17 
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prove  plaintiff's  unfitness  to  take  the  care  and  custody  of 
her  child.  It  is  not  contended  by  this  court  that  such  testi- 
v  mony  is  not  competent  in  most  cases  of  this  kind,  but  the 
question  to  be  settled  was  an  error  in  this  particular  case. 
This  case  stands  upon  a  different  footing  from  those  usually 
met  with  in  the  books.  The  mother  in  this  case  seeks  to 
rescue  her  child  from  the  defendant,  who,  she  alleges,  holds 
her  child  as  a  peon  or  a  servant  under  some  pretended  claim. 
Her  aim  is  not  alone  to  gain  possession  of  her  child,  but 
also  to  emancipate  it  from  servitude. 

The  defendant  insists  upon  her  right  to  detain  the  child, 
without  saying  whether  free  or  bound  to  do  service.  It  is 
known  that  what  is  commonly  called  the  system  of  peonage 
exists  in  this  country.  If  the  sworn  allegation  of  the  mother 
that  her  child  was  held  and  detained  from  her  as  a  peon  or 
servant  by  defendant  under  some  pretended  claim  was  true, 
(and  said  allegation  is  not  denied  by  defendant  as  to  the 
character  in  which  she  was  held),  what  had  the  fitness  or 
unfitness  of  Juana  Analla  to  take  charge  of  the  child  to  do 
with  the  real  matter  in  issue?  The  real  charge  is  that  de- 
fendant restrained  her  child  of  her  liberty  as  a  peon.  De- 
fendant responds  by  alleging  that  she  has  a  right  to  detain 
her  by  virtue  of  the  judicial  decree  of  Manuel  Armijo,  justice 
of  the  peace,  marked  A,  and  the  gift  of  Carpio  Bustamento, 
her  father,  but  does  not  allege  whether  she  claims  her  as  a 
peon  or  not.  Document  A  is  in  the  words  and  figures  fol- 
lowing: 

"In  the  county  of  Bernalillo,  on  the  twenty-sixth  of  Feb- 
ruary, 1847,  appeared  before  me,  Manuel  Armijo,  justice 
of  the  peace,  Don  Carpio  Bustamento,  and  his  servant, 
Juana  Analla,  both  resident  of  said  county,  and  stated  that 
in  consideration  of  their  wish  to  legalize  their  accounts 
they  would  enter  into  a  trial  (juzgado),  and  I,  the  present 
judge,  adjusted  the  account  and  found  that  she  was  owing 
one-hundred  and  forty-four  dollars  at  the  rate  of  bits,  and 
by  an  agreement  which  they  had  of  a  Uses.  Instigated  by 
the  mother  of  Analla,  Carpio  Bustamento  pardoned  her  for 
the  amount  of  forty-four  dollars,  and  from  that  date  she  only 
owes  one  hundred  dollars,  and  on  consideration  that  from 
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the  earliest  infancy  of  Catalina  and  George  they  have  been 
raised  in  the  house  of  the  master,  from  this  date  the  mother 
gives  them  to  Bustamento,  that  he  may  maintain  and  edu- 
cate them  as  a  legitimate  father  who  will  be  responsible  be- 
fore God  and  man;  and  as  the  mother  has  summoned  him, 
agitating  impertinent  demands,  from  this  time  forward  she 
is  to  make  no  further  complaint,  nor  have  any  hearing  in 
any  future  trial.  All  of  which  I  noted  down,  and  Analla 
swore  to  it,  and  I,  the  judge,  fixed  my  judicial  decree  this 
twenty-sixth  February,  1847. 

"MANUEL  ARMIJO,  Alcalde." 

It  is  under  the  above  document,  and  the  gift  of  the  mas- 
ter of  Analla  and  the  putative  father  of  the  illegitimate 
child,  that  defendant  leases  her  right  to  detain  this  child 
from  the  servant-mother  Analla.  From  the  document  it  is 
apparent  that  in  consideration  that  the  master  would  release 
his  servant  of  the  sum  of  forty-four  dollars,  and  in  consid- 
eration that  her  two  children  had  been  raised  in  his  house, 
the  two  children  having  been  forgotten  by  himself,  Analla 
is  induced  to  give  these  two  children  to  him  to  be  main- 
tained and  educated,  as  their  legitimate  father,  and  to 
stand  responsible  for  them  before  God  and  man;  and  Analla 
the  servant,  is  further  bound  never  to  bring  against  him 
any  demands.  Give  this  document  whatever  construc- 
tion it  may  bear,  it  does  not  give  the  children  to  Bus- 
tamento  as  peons  or  servants.  He  was  to  maintain  and 
educate  them  as  their  legitimate  father.  The  poor,  crushed 
servant- mother,  indebted  to  the  putative  father,  exhibits 
her  maternal  affection  to  them  by  requiring  that  he  should 
come  urder  the  obligation  to  maintain  and  educate  them 
as  their  legitimate  father.  She  afterwards  finds  one  of  her 
children,  thus  delivered  up  to  their  putative  father,  in  thev 
possession  of  a  stranger,  held  under  a  pretended  claim  as  a 
peon  or  servant.  Can  any  one  say  that  the  poor  mother 
can  not  again  recover  the  possession  of  such  child,  and  re- 
lieve it  from  its  servile  condition?  The  defendant  nowhere 
denies  that  she  detains  the  child  as  a  peon  or  servant.  She 
introduces  no  testimony  to  negative  this  allegation  in  the 
petition  of  the  mother.  The  object  of  the  writ  in  this  case 
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was  not  only  to  regain  possession  of  the  child,  but  to  dis- 
charge it  out  of  its  alleged  condition  of  servitude. 

The  judge  below  had  a  discretion  to  exercise  in  the  trial 
of  this  cause,  in  admitting  testimony  touching  the  fitness  or 
uufttness  of  the  mother  to  take  care  of  the  child,  according 
to  the  peculiarities  of  the  case.  His  first  object  was  to  dis- 
charge the  child  out  of  the  servile  custody  of  the  defendant, 
and  it  did  not  lie  in  the  mouth  of  the  defendant  to  intro- 
duce testimony  against  the  mother's  fitness  to  be  guardian 
of  her  own  child,  until  she  had  shown,  either  by  a  denial  in 
her  return,  or  by  proof,  that  she  detained  the  child  in  the 
servile  condition  alleged.  This  was  a  contest  between  the 
plaintiff  and  the  defendant,  as  to  their  legal  rights  to  this 
child.  The  plaintiff  charges  that  her  child  is  held  by  de- 
fendant as  a  peon  or  servant  under  some  pretended  claim. 
The  defendant  returns  by  setting  up  her  claim  under  docu- 
ment A  and  gift.  That  is  the  issue.  It  is  whether  the 
mother  has  a  right  to  her  child,  or  the  defendant  has  a  right 
to  hold  the  child  as  a  peon  or  servant  under  document  A 
and  gift.  The  testiniony'which  defendant  complains  that  the 
judge  ruled  out  was  as  to  the  fitness  of  the  plaintiff  to  have 
the  care  and  custody  of  the  child.  Was  this  any  injury  to 
the  defendant?  Can  she  be  heard  to  complain  of  it  in  this 
court?  Suppose  this  testimony  to  have  been  introduced, 
would  it  have  changed  the  decree  so  far  as  she  is  concerned? 
Would  it  have  strengthened  her  claim  to  the  child?  Would 
it  have  given  the  child  to  her  if  found  to  be  true?  Not  at 
all.  Then,  if  it  follows,  that  from  the  evidence  in  the  case 
the  decree  as  against  appellant  would  have  followed  that 
said  child  should  be  discharged  out  of  her  possession  as  not 
entitled  to  it,  what  right  has  she  to  complain  that  the  court 
did  not  go  into  a  collateral  issue  as  to  whose  custody  the 
•child  should  go  into?  We  hold  that,  so  far  as  defendant  is 
concerned,  this  species  of  testimony  is  only  allowed  to  aid 
the  judge  as  chancellor  to  make  a  proper  disposition  of  the 
child.  It  is  also  allowed  in  cases  w-here  disputes  between 
the  father  and  mother  arise  as  to  the  custody  of  their  chil- 
dren, and  this  kind  «f  testimony  is  introduced  for  the  ben- 
efit of  the  children,  so  as  to  aid  the  chancellor  in  making 
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the  best  provision  for  them.     If  there  was  any  error,  it  was 
only  error  as  against  the  child,  and  not  against  appellant. 

Another  error  assigned  is,  that  the  judge  erred  in  not 
allowing  the  child  to  answer  whether  she  is  willing  and 
anxious  to  remain  with  the  defendant.  From  the  peculiar 
nature  of  the  allegation  of  the  mother  that  her  child  was 
held  as  a  servant,  and  not  denied  by  the  defendant,  the 
judge  refused  to  allow  such  testimony.  Such  testimony 
can  not  be  deemed  satisfactory  when  a  child  is  a  servant 
under  the  control  of  the  mistress  or  master.  The  proof 
shows  that  Analla  was  the  mother  of  the  child  in  question, 
and  that  she  was  illegitimate.  It  is  laid  down  that  the 
mother  is  the  natural  guardian  of  her  illegitimate  children, 
and  she  is  bound  to  maintain  them:  Wright  v.  Wright,  2 
Mass.  109.  In  this  case  the  principle  is  established,  that 
the  mother  of  a  bastard  child  is  entitled  to  the  custody  of 
it,  and  should  hold  as  against  a  putative  father,  after  a  mar- 
riage and  divorce  had:  Id. 

The  general  principle  applicable  to  cases  of  this  kind  is 
laid  down  by  Lord  Mansfield,  in  Rex  v.  Delaval  and  others,  3 
Burr.  1436,  that  in  cases  of  habeas  corpus  directed  to  private 
persons  to  bring  up  infants,  the  court  is  bound  ex  debito 
justitice  to  set  the  infant  free  from  improper  restraint.  They 
are  not  bound  to  deliver  the  infant  over  to  any  particular 
person.  This  must  be  left  to  their  discretion  according  to 
the  circumstances  that  shall  appear  before  them:  8  Johns. 
328.  It  is  to  the  benefit  and  welfare  of  the  infant  to  which 
the  attention  of  the  court  ought  principally  to  be  directed. 
If,  then,  the  judge  below,  in  the  exercise  of  his  discretion 
as  to  the  welfare  and  benefit  of  the  child,  Catalina,  did  not 
deem  such  testimony  as  is  insisted  upon  in  this  case  ought 
to  have  been  heard,  necessary  or  pertinent  to  the  issue 
before  him  as  to  whether  the  child  was  rightfully  held  as  a 
peon  by  defendant  or  not,  can  it  be  made  error  here?  The 
decree  discharged  the  child  out  of  the  custody  of  the  de- 
fendant, and  delivered  it  over  to  its  mother.  That  the 
mother  had  been  a  woman  of  immorality  is  proved  by  the 
very  fact  of  her  having  illegitimate  offspring.  The  illegiti- 
mate birth  of  the  very  child  in  controversy  was  evidence  of 
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the  fact.  But  she  was  the  mother,  and  the  law  gave  to  her 
the  custody  of  it.  If  she  is  unfit  to  have  its  custody,  the 
law  provides  that  the  probate  courts  of  this  territory  can 
appoint  a  guardian  for  the  child.  The  door  is  open  to  have 
full  justice  done  in  the  premises,  and  if  the  district  judgo 
did  not  assume  upon  himself  to  appoint  a  guardian  for  this 
child,  other  than  the  mother,  what  right  has  the  defendant 
to  complain  unless  she  believes  this  testimony,  if  given, 
would  have  given  her  the  child?  If  there  is  any  error,  it  is 
not  error  against  appellant.  Let  the  decree  below  be 
affirmed,  with  costs. 
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ALLEN    T.    DONALSON    v.    THE    COUNTY    OF    SAN 

MIGUEL. 

COUNTY  MAY  BE  SUED.— A  covmty  is  a  quasi  corporation,  and  therefore  may 
sue  and  be  sued,  by  virtue  of  the  territorial  statute,  extending  the  word 
"person"  to  bodies  "politic  and  corporate." 

PETITION  A  SUBSTITUTE  FOB  DECLARATION. — Though  a  petition  has  been,  by 
statute,  substituted  for  a  common  law  declaration  in  this  territory,  none 
of  the  essential  averments  in  such  a  pleading  are  thereby  dispensed  with. 

PETITION  ON  ACCOUNT  FOR  SERVICES  AS  JAILER,  AVERMENTS  IN.— In  a  peti- 
tion against  a  county,  on  an  account  for  services  as  jailer,  the  absence  of 
averments  that  the  plaintiff  was  acting  in  that  capacity,  that  there  was 
any  promise  by  the  county  that  a  warrant  was  drawn  on  the  treasury 
for  the  amount,  or  that  the  county  is  in  any  way  liable  for  its  payment, 
renders  the  petition  demurrable. 

CLAIMS  AGAINST  COUNTY  BY  WHOM  ALLOWED. — The  judge  of  probate,  and 
not  the  judge  of  the  district  court,  is  the  proper  officer  to  allow  claims 
against  a  county  in  the  first  instance. 

ONE  GOOD  COUNT  IN  PETITION,  ON  DEMURRER  TO  WHOLE. — In  case  of  a  de- 
murrer to  the  whole  of  a  petition  containing  several  counts,  the  plaintiff 
is  entitled  to  judgment  if  there  is  a  single  good  count. 

APPEAL  from  the  district  court  for  the  county  of  San 
Miguel.     The  case  appears  from  the  opinion. 


Houghton  and  Watts,  for  the  appellant. 
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By  Court,  BENEDICT,  C.  J. : 

The  county  appeared  by  counsel  in  the  district  court,  and 
filed  a  general  demurrer  to  fie  plaintiff's  petition.  This 
demurrer  the  court  sustained,  and  rendered  judgment  in 
the  defendant's  favor,  and  the  defendant  then  appealed. 
This  judgment  is  assigned  for  error.  The  plaintiff  did  not 
apply  for  leave  to  amend  his  cause  of  action.  We  are  war- 
ranted in  the  belief  that  the  court  disposed  of  the  case 
upon  one  point  alone,  made  by  defendant's  counsel,  against 
the  petition.  This  fact,  which  seems  to  be  well  known  by 
those  most  familiar  with  the  history  of  the  case,  seems  to 
explain  why  the  plaintiff  omitted  to  obtain  leave  to  amend 
his  petition.  The  point  which  we  allude  to  is  contained  in  the 
proposition,  that  a  county  in  this  terriotry  is  not  liable  to 
be  sued.  The  court  below  holding  this  position  to  be  cor- 
rect in  law,  applied  the  demurrer  to  that  point  solely,  and 
did  not  think  it  necessary  to  scrutinize  the  petition  further, 
and  it  is  fair  to  presume,  that  the  plaintiff's  counsel  had  no 
mistrust  that  any  other  legal  insufficiency  worked  in  the 
declaration. 

We  proceed  first  to  examine  the  liability  of  the  county  to 
be  sued.  At  common  law  no  county  could  be  sued,  yet  the 
American  reports  are  abundant  with  cases  in  which  counties 
have  been  parties,  both  plaintiffs  and  defendants.  It  must 
be  conceded,  that  upon  known  legal  principles,  no  county 
can  sue  or  be  sued,  unless  such  proceeding  shall  be  author- 
ized by  the  legislative  authority  within  the  state  or  territory. 
Has  it  been  authorized  in  New  Mexico?  If  not,  no  suit 
was  sustainable  against  the  county  of  San  Miguel.  Our 
Revised  Statutes,  on  page  188,  provide  that  the  word  per- 
son may  be  extended  to  bodies  politic  and  corporate.  Is 
a  county  such  a  body,  and  for  the  purposes  of  suing  or  be- 
ing sued  to  be  regarded  as  a  person?  The  political  or  pub- 
lic organizations  denominated  counties  are  peculiar  to  the 
English  government,  and  to  the  states  and  territories  of  the 
union.  They  have  prominent  importance  where  the  prin- 
ciples of  freedom  have  decided  and  distributed  the  powers 
of  government,  and  invested  the  inhabitants  of  prescribed 


Jan.  1859.]    DONALSON  v.  SAN  MIGUEL  COUNTY.  265 


Opinion  of  the  Court — Benedict,  C.  J. 


districts  of  country,  with  certain  powers,  to  be  exercised 
by  fixed  rules,  and  through  a  defined  and  responsible  or- 
ganization. 

The  legislature  has  created  counties  in  New  Mexico.  San 
Miguel  is  one.  We  must  consult  authorities  emanating 
where  counties  and  their  properties  are  well  known,  to 
aid  us  in  defining  their  character  and  liabilities  in  this 
territory.  All  the  authorities  we  have  been  able  to  con- 
sult define  a  county  as  a  quasi  corporation.  In  7  Mass. 
186  [Riddle  v.  Proprietors,  5  Am.  Dec.  35],  the  court  say: 
"We  distinguish  between  proper  aggregate  corporations 
and  the  inhabitants  of  any  district,  who  are  by  statute 
invested  with  particular  powers  without  their  consent. 
These  are  in  the  books  called  quasi  corporations.  Of  this 
description  are  counties  and  hundreds  in  England,  and 
counties,  towns,  etc.,  in  this  state."  In  6  Cal.  255,  the 
court  says:  "Counties  are  quasi  corporations."  Angell  and 
Ames,  in  their  work  on  corporations,  say,  page  19 :  "Both 
towns  and  their  political  divisions,  as  counties,  hundreds, 
etc.,  which  are  established  without  an  express  charter  of 
incorporation,  are  denominated  quasi  corporations."  Chief 
Justice  Parker  speaks  of  the  like,  although  "recognized  by 
various  statutes  and  by  immemorial  usage  as  persons  or 
aggregate  corporations,  with  precise  duties  which  may  be 
enforced,  and  privileges  which  may  be  maintained  by  suits 
at  law,  yet  are  deficient  in  many  of  the  powers  incident  to 
the  general  character  of  corporations,  they  may  be  consid- 
ered as  quasi  corporations,  with  limited  powers  co-extensive 
with  duties  imposed  upon  them  by  statute  or  usage." 

These  authorities,  without  incumbering  this  opinion  with 
others,  we  think  demonstrate  the  fact,  that  counties  are 
corporations,  though  limited  in  character,  yet  having 
powers  sufficient  to  discharge  the  duties  imposed  upon 
them.  Chief  Justice  Parker  speaks  of  them  as  persons, 
even  by  immemorial  usage,  as  to  the  objects  of  their  crea- 
tion, and  capable  of  being  parties  in  suits  at  law.  Applying 
these  aids  in  the  interpretation  of  the  statutes  extending  the 
word  "person"  to  bodies  politic  and  corporate,  and  we  can 
not  avoid  the  conclusion,  that  a  county  is  fairly  included  as 
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a  body  politic  and  corporate,  to  which  the  word  "person" 
is  extended,  and  is  liable  to  be  a  party  in  suits  at  law,  of 
suing  and  being  sued. 

We  are  not  without  positive  enactments  which  sustain 
this  construction.  On  page  94,  Rev.  Stat.,  is  a  chapter 
concerning  the  attorney-general  and  circuit  attorneys.  It 
is  there  provided,  that  the  circuit  attorney  shall  reside  in 
his  circuit,  shall  commence  and  prosecute  all  civil  and  crim 
inal  actions  in  which  the  territory,  or  any  county  in  his 
circuit,  may  be  concerned,  and  defend  all  suits  which 
may  be  brought  against  the  territory,  or  any  county  in  his 
circuit.  Here  there  is  a  clear  and  unequivocal  recognition 
by  the  legislature  that  a  county  may  both  sue  and  be  sued,  and 
an  attorney  is  supplied  by  law  to  bring  and  defend  her  suits. 
Page  286,  in  relation  to  bonds  given  by  disorderly  persons, 
declares  that  a  lien  forfeited,  an  action  may  be  brought  in 
the  name  of  the  county  before  any  court  of  record. 

Again,  on  the  twelfth  of  February,  1855,  Rev.  Stat  310, 
the  legislature  enacted:  "That  all  real  estate  of  the  territory 
of  Xew  Mexico,  and  of  any  county  of  said  territory,  is  by 
this  act  exempt  from  execution,  and,  therefore,  no  court  of 
this  territory  shall  issue  execution  against  said  property." 
Xow  the  reasons  why  this  act  was  passed  are  wrell  known 
in  the  history  of  that  time.  A  judgment  had  been  rendered 
in  the  district  court  against  the  county  of  Santa  Fe  in  favor 
of  J.  S.  Watts.  Although  there  was  no  order  for  execution 
made  by  the  court,  yet  an  execution  was  taken  out  from  the 
clerk,  and  was  levied  upon  some  property  as  that  of  the 
county.  This  act  was  then  passed  while  the  writ  was  in  the 
hands  of  the  sheriff  to  exempt  territorial  and  county  real 
estate.  The  act  implies  a  full  knowledge  on  the  part  of  the 
assembly  of  the  liabilities  of  counties  to  suits  and  judg- 
ments, and  it  never  was  attempted  to  remove  such  liability. 
It  simply  withheld  executions,  and  exempted  the  county's 
real  estate,  and  left  the  process  still  free  to  compel  a  county 
to  a  settlement  of  a  claim  or  demand  against  her  by  suit, 
trial,  and  judgment.  So  far  as  the  action  of  the  court  below 
was  founded  upon  the  opinion  of  the  judge,  that  a  county 
was  not  liable  to  be  sued,  we  think  it  was  clearlv  erroneous. 
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The  petition  contains  two  counts.  Although  the  assembly 
has  substituted  the  name  of  petition  for  declaration,  it  has 
never  been  held  in  this  court  that  any  of  the  necessary  and 
essential  averments  which  the  wisdom  and  usage  of  centuries 
have  sanctioned  and  required,  have  been  abolished  in 
pleadings  in  our  courts.  The  statutes  require  the  plaintiff 
to  set  forth  the  facts  upon  which  his  suit  is  founded,  in  a 
clear  and  plain  manner. 

We  shall  not  go  into  an  analysis  of  this  petition  to  show 
the  extremely  loose  manner  in  which  it  is  in  some  parts 
drawn.  The  pleader  below  is  well  versed  and  skilled  in  all 
the  essentials  as  to  form  or  substance  which  constitute  a 
valid  declaration  or  petition.  He  commences  by  describing 
his  complaint  "In  a  plea  in  assumpsit,"  and  he  evidently 
had  in  his  mind  the  indebitatns  assumpsit  form  of  courts  in 
framing  the  petition.  One  of  the  former  judges  of  this 
bench  is  reputed  to  have  said,  "that  no  better  form  of  a 
petition  under  our  statute  could  be  found  than  the  common 
law  form  of  a  declaration  in  assumpsit."  Though  it  may 
contain  some  things  that  are  not  indispensable  under  our 
system,  yet  it  is  eminent  for  one  thing,  and  that  is  clearness 
and  plainness,  although  it  has  much  verbiage  in  its  endeavor 
to  attain  these  essential  qualities.  Our  statute  makes  it  im- 
perative upon  the  pleader  to  set  forth  his  facts  in  a  clear 
and  plain  manner.  It  also  provides  "that  no  want  of  form 
shall  be  sufficient  cause  for  abating  any  matter  pleaded, 
provided  the  court  can  see  in  it  sufficient  matter  upon 
which  to  base  a  decree  or  judgment."  This  does  not  lessen 
the  strictness  in  pleading,  prevailing  in  common  law  courts, 
where  the  practice  of  amendments  is  judiciously  and  liber- 
ally expressed.  An  almost  reckless  disregard  of  the  usual 
forms  of  pleading  is  apparent  throughout  the  whole  of  the 
petition  in  this  case.  The  first  court  relies  upon  a  promise 
implied  in  the  warrant  drawn  upon  the  treasury  to  supply 
the  place  of  positive  averments,  and  we  will  not  say  that 
there  is  not  sufficient  set  forth  to  entitle  the  plaintiff  to  re- 
cover, should  the  proofs  not  fail.  The  second  count  is 
too  loosely  drawn  to  be  sustainable.  It  embodies  an  ac- 
count against  the  county,  drawn  up  in  form;  but  there  is 
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no  averment  that  the  plaintiff  was  acting  in  the  capacity  of 
sheriff  or  jailer  at  the  time  the  account  accrued,  nor  that 
any  promise  or  assumpsit  had  at  any  time  been  made  to  him 
by  the  county,  nor  that  any  warrant  has  ever  been  drawn 
upon  the  treasury,  nor  that  the  county  had  become  liable 
in  any  way  to  pay  him  the  amount,  or  any  part  of  it.  The 
act  of  the  judge  of  the  district  court  approving  and  allow- 
ing the  claim  was  extrajudicial,  and  of  no  binding  effect 
upon  the  county.  The  judge  of  probate  is  the  officer  to 
allow  claims  against  the  county,  in  the  first  instance,  as  the 
statutes  state. 

The  claim  in  the  second  count  is  set  forth  as  distinct 
from  that  in  the  first,  and  is  for  the  sum  of  three  hundred 
and  fifty-five  dollars  and  fifty  cents.  We  can  not  refrain 
from  alluding  to  the  fact  in  the  record,  that  before  the  de- 
murrer was  filed  and  the  cause  disposed  of,  the  plaintiff 
did  apply  to  the  court  and  obtained  leave  to  amend  his  peti- 
tion, although  he  never  availed  himself  to  it. 

It  is  our  opinion  that  the  demurrer  should  have  been 
sustained  as  to  the  second  count,  and  overruled  as  to  the  first. 
Gould  lays  down  in  his  treatise  on  pleadings,  p.  172,  "that 
if  on  demurrer  to  the  whole  declaration  one  of  the  counts  is 
judged  sufficient  in  law,  the  plaintiff  will  be  entitled  to  a 
judgment  on  that  count,  though  all  the  others  be  de- 
fective." 

The  final  judgment  in  this  case  in  the  district  court  must 
be  reversed,  and  also,  so  much  of  the  judgment  of  the  court 
as  sustained  the  demurrer  to  the  first  count.  This  cause  is 
remanded  to  the  district  court,  to  proceed  therein  in  con- 
formity with  this  opinion,  and  to  grant  the  plaintiff  leave  to 
amend  upon  such  terms  as  shall  seem  proper,  the  costs  of 
this  appeal  to  be  paid  by  the  appellee. 

Reversed  and  remanded. 
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RAMON  ARELLANO  v.  RAFAEL  CHACON. 

PREFECTS  AND  ALCALDES  SUPERSEDED  BY  ORGANIC  ACT. — The  officers  known 
as  prefects  and  alcaldes  under  the  provisional  government,  were  super- 
seded by  the  organic  act,  and  by  common  consent  and  construction  the 
probate  judges  and  justices  of  the  peace  have  respectively  succeeded  to 
their  powers  and  duties. 

NEW  TRIAL  OR  REHEARING  BY  PROBATE  COURT.— New  trials  are  peculiar  to 
courts  of  common  law  where  jury  trials  prevail  and  a  rehearing  belongs 
to  chancery  jurisdiction,  and  as  the  probate  court  is  not  provided  with  a 
jury  and  has  no  chancery  jurisdiction,  it  can  not  grant  a  new  trial  or  re- 
hearing after  deciding  a  contested  election  for  justice  of  the  peace,  under 
the  statute. 

No  APPEAL  IN  SUMMARY  PROCEEDINGS. — Where  a  court  is  authorized  to  pro- 
ceed in  a  summary  manner  to  determine  a  question,  one  of  the  conse- 
quences is  that  there  can  be  no  appeal  .unless  the  statute  expressly  or  by 
clear  implication  grants  a  right  of  appeal. 

No  APPEAL  IN  CONTESTED  ELECTION  FOR  JUSTICE. — No  appeal  lies  from  the 
judgment  of  the  probate  court  in  the  case  of  a  contested  election  for  the 
office  of  justice  of  the  peace.  Overruling  Quintana  v.  Tompkins,  ante,  29. 

APPEAL  from  the  district  court  for  the  county  of  Taos. 
The  opinion  states  the  case. 

T.  D.  Wheaton,  for  the  appellant. 
Ashurst  and  TompMns,  for  the  appellee. 

By  Court,  BENEDICT,  C.  J. : 

At  an  election  for  justice  of  the  peace  in  the  pre- 
cinct of  Chainisal,  in  the  county  of  Taos,  1855,  the 
parties  in  this  cause  were  candidates.  It  seems  that 
Chacon  was  declared  elected,  and  obtained  his  certificate. 
Arellano  contested  the  election  in  pursuance  of  the  follow- 
ing provision  of  the  statute:  "In  case  any  election  for 
sheriff,  justice  of  the  peace,  or  constable,  be  contested,  the 
party  contesting  shall  give  eight  days'  previous  notice  to 
the  party  opposing,  in  the  same  manner  as  prescribed  in 
the  foregoing  section,  which  contest  shall  be  heard  and  de- 
termined in  a  summary  manner,  by  the  probate  court.  In 
case  any  election  for  other  subordinate  officers  created  by  law 
shall  be  contested,  said  contest  shall  be  determined  in  the 
manner  prescribed  by  the  probate  judge."  Upon  notice 
being  given,  the  parties  met  before  the  probate  court,  as  ap- 


270  ARELLANO  t>.  CHACON.  [Snp.  Ct. 


Opinion  of  the  Court— Benedict,  C.  J. 


pears  by  the  record,  and  went  into  trial,  and  after  hearing 
the  case,  the  court  gave  judgment  in  favor  of  the  defendant, 
Chacon.  After  this  was  done,  and  before  the  court  ad- 
journed "until  court  in  course,"  Arellano  applied  for  a  new 
trial,  and  the  judge  says  that  "under  the  proofs  produced 
by  him,  the  court  annulled  the  judgment  and  granted  a  new 
trial,  to  be  had  at  the  next  term."  This  next  term  came  on 
in  January,  1856.  Chacon  made  no  appearance,  and  the 
court  gave  judgment  in  favor  of  Arellano,  and  adjudged 
Chacon  to  pay  the  costs.  The  next  day  the  latter  appeared 
and  took  an  appeal  to  the  district  court.  At  the  August  term, 
1850,  the  parties  appeared  in  the  latter  court,  and  Are- 
llano's counsel  moved  to  dismiss  the  appeal  for  various 
reasons,  one  of  which  was,  "that  no  appeal  is  allowed  by 
law  in  such  cases."  The  court  overruled  the  motion,  and 
plaintiff  excepted.  Defendant's  counsel  then  moved  to 
dismiss  the  suit,  and  judgment  was  rendered  against  the 
plaintiff  for  costs;  and  thereupon  he  appealed  to  this  court. 

The  acts  of  the  court,  both  in  overruling  the  plaintiff's 
motion  and  sustaining  the  defendant's,  are  assigned  for 
errors.  It  has  been  necessary  to  give  so  circumstantial  a 
history  of  this  case  in  order  that  our  opinion  may  be  the 
better  understood.  Neither  party  will  derive  any  benefit 
from  any  judgment  which  we  can  render,  as  to  the  subject- 
matter  of  controversy  for  which  the  contestant  instituted  his 
proceeding.  A  justice  of  the  peace  holds  his  office  for  the 
term  of  one  year.  Time  and  the  operation  of  law  have  long 
since  put  an  end  to  the  right  which  either  party  may  have 
had  to  the  enjoyment  of  the  office  for  which  both  engaged 
in  contest.  As  for  ourselves,  we  might  hare  so  disposed  of 
this  case  that  we  would  have  been  relieved  from  the  labor 
and  responsibility  of  an  investigation.  We,  however,  are 
willing  to  meet  and  determine  the  material  points  contro- 
verted. This  seems  to  be  required  for  the  instruction  of 
persons  and  officers,  and  for  the  guidance  of  courts  in  all 
causes  of  a  character  similar  to  this  which  may  hereafter 
arise. 

Before  this  court  this  cause  has  been  twice  argued,  and 
each  time  with  zeal  and  ability.  It  is  contended  that  the 


Jan.  1859.]  ARELLANO  v.  CHACON".  271 


Opinion  of  the  Court — Benedict,  C.  J. 


probate  court,  after  having  once  heard  and  adjudged  the 
case,  put  its  decision  beyond  its  control;  that  it  possessed 
no  power  to  annul  the  judgment,  which  it  had  once  in  due 
course  of  trial  formally  pronounced  between  the  parties,  as 
in  this  cause;  that  it  could  grant  no  new  trial,  nor  open  the 
case  to  a  rehearing,  and  that  when  it  gave  judgment  in  the 
contest,  in  favor  of  Chacon,  the  defendant,  it  did,  so  far  as 
it  had  any  power  over  the  matter,  determine,  confirm,  and 
invest  him  in  the  office  in  controversy,  and  that  it  could 
not,  by  any  proceeding  whatever,  divest  him,  subsequent  to 
the  judgment  made  and  rendered. 

The  judicial  powers  of  this  territory  are  clearly  vested 
and  carefully  distributed  by  congress,  in  what  is  termed  the 
organic  act.  This  act  declares  that  the  several  courts,  both 
appellate  and  original,  and  those  of  the  probate  and  jus- 
tices of  the  peace,  should  have  jurisdiction  as  limited  by 
law.  It  then  immediately  proceeds  to  prescribe  by  law, 
limits  to  justices  of  the  peace,  and  confining  them  beyond 
the  power  of  the  territorial  legislature  to  enlarge,  and  in  tho 
very  same  sentence  vests  the  supreme  and  district  courts 
"with  chancery  as  well  as  common  law  jurisdiction."  So 
plain  and  complete  an  endowment  of  judicial  power  in  the 
courts  of  highest  dignity  and  authority  in  the  territory  must 
be  taken  as  negativing  the  like  jurisdiction  in  the  inferior 
courts,  as  also  excluding  the  legislature  from  the  authority 
to  clothe  them  with  the  jurisdiction  so  affirmatively  reposed 
in  the  supreme  and  district  courts.  Now,  when  a  constitu- 
tion or  an  organic  law  simply  speaks  into  existence  a  pro- 
bate court,  every  enlightened  law\ver  at  once  knows  the 
functions  it  is  designed  to  perform.  These  are  of  a  testa- 
mentary character,  and  such  others  as  may  be  expressly  con- 
ferred by  the  legislature,  not  inconsistent  with  the  other 
plain  distribution  of  powers.  The  power  and  practice  of 
granting  new  trials  grew  up  in  those  courts  of  "common 
law  and  chancery  jurisdiction,"  in  the  midst  of  that  system 
of  jurisprudence  that  has  been  so  generally  adopted  in  the 
United  States.  New  trials  were  introduced  to  cure  the  de- 
fects, errors,  mistakes,  and  the  like,  which  juries  might 
have  committed  in  their  verdicts.  They  superseded  the 
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ancient  proceeding  by  attaints  against  juries  for  wrong  ver- 
dicts. They  originated  in  these  courts,  where  the  trial  by 
jury  was  an  essential  and  fixed  element.  They  are  author- 
ized in  the  courts  of  the  United  States,  where  causes  are 
tried  by  juries.  The  district  courts  of  this  territory  may 
try  issues  of  fact  by  juries,  set  aside  verdicts  for  established 
legal  causes,  and  grant  new  trials.  To  exert  these  high 
powers,  the  law  has  expressly  conferred  the  authority.  It 
is  a  parcel  of  that  common  law  jurisdiction  of  which  they 
are  made  the-  depositaries  by  the  organic  act.  When  exer- 
cising the  chancery  jurisdiction  granted  with  the  common 
law,  the  district  courts  conform  to  the  rules  and  usages 
which  compose  that  peculiar  system  of  jurisprudence.  In 
that  system  a  court  may  grant  a  rehearing. 

The  probate  court  had  not  chancery  jurisdiction.  The 
law  had  not  provided  it  writh  a  jury,  and  it  had  no  power  to 
try  this  cause  by  a  jury.  It  had  the  sole,  the  absolute 
power,  and  that,  too,  in  a  "summary  manner."  That  was 
exerted,  and  fully,  and  when  that  was  done,  the  court's 
power  of  adjudication  in  the  cause  ended.  It  had  per- 
formed the  duty  required  by  the  statute,  and  could  not  un- 
say and  make  null  its  solemn  judicial  act  at  its  will  and 
pleasure.  With  or  without  proper  and  sufficient  evidence, 
wise  or  foolish  as  the  act  may  have  been,  the  court,  as  far 
as  it  could,  vested  in  Chacon,  and  confirmed  to  him,  the 
office  of  justice  of  the  peace,  and  it  could  not  retrace  its 
steps,  divest  him  of  his  office,  and  bestow  it  upon  another. 

We  come  now  to  another  point  of  grave  consideration  in 
this  cause,  and  that  is  the  one  made  in  the  district  court, 
and  insisted  upon  here,  in  substance,  that  no  appeal  is 
allowed  by  law  in  cases  of  contested  elections  before  the  pro- 
bate court.  The  gravity  of  the  examination  of  this  point 
is  augmented  by  the  fact,  that  the  same  point  precisely  was 
made  and  determined  in  this  court,  in  the  case  of  Quintana 
v.  Tompkins,  ante,  29,  at  the  January  term,  1853,  and  decided 
in  favor  of  the  right  to  appeal.  Although  that  decision  was 
made  by  the  highest  judicial  authority  within  the  territory, 
and  pressed  by  a  member  of  the  court  of  distinguished  le- 
gal ability,  the  proposition  adjudged  against  seems  still  to 
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be  pressed  upon  the  notice  and  action  of  the  courts,  when- 
ever an  appeal  is  taken  in  the  case  of  a  contested  election. 
Such  being  the  case,  and  however  much  we  may  desire  to 
see  repose  under  judicial  decisions,  we  do  not  feel  at  liberty 
to  shrink  from  an  examination  of  the  correctness  of  the 
grounds  upon  which  the  appeal  in  the  case  mentioned  was 
sustained. 

The  sections  of  the  statutory  law  upon  which  the  court 
relied  as  authorizing  the  appeal  are  as  follows:  "Appeals 
from  the  judgments  of  the  prefects  shall  be  allowed  to  the 
circuit  court,  in  the  same  manner,  and  subject  to  the  same 
restrictions,  as  in  case  of  appeal  from  the  circuit  to  the  su- 
preme court."  "The  circuit  courts  in  the  several  counties 
shall  have  appellate  jurisdiction  from  the  judgments  and 
orders  of  the  prefects  and  alcaldes,  in  all  cases  not  prohib- 
ited by  law,  and  shall  possess  a  superintending  control 
over  them." 

Judicial  authorities  are  here  mentioned  that  are  wholly 
strangers  to  the  organic  act,  and  totally  incapable  as  such 
of  receiving  any  portion  of  judicial  power.  No  court  nor 
officer  denominated  prefect  or  alcalde  can  have  legal  exist- 
ence under  our  present  organization.  Congress  has  author- 
ized other  courts  and  brought  into  existence  other  officers, 
and  the  legislature  and  courts  must  yield  conformity 
thereto.  Here  we  find  prefects  and  alcaldes  perpetuated  in 
the  Deavenport  revision  of  the  statutes.  Yet  they  were 
superseded  by  the  organization  of  the  territorial  govern- 
ment, and  upon  the  powers  and  duties  of  probate  courts 
and  justices  of  the  peace  being  prescribed.  The  language 
of  the  sections  above  quoted  is  to  be  accounted  for  upon 
the  ground  of  their  having  originated  and  been  put  in  force 
long  before  the  territorial  organization  and  the  passage  of  any 
territorial  laws  in  New  Mexico.  They  wyere  promulgated  by 
General  Kearny  upon  his  receiving  the  submission  of  the 
inhabitants.  By  a  legislative  act  of  July  14,  1851,  the  gen- 
eral provisions  of  the  Kearny  code,  with  few  exceptions, 
were  continued  in  force  so  far  as  not  repugnant  to  nor  in- 
consistent with  the  constitution  of  the  United  States,  the 
organic  act,  or  any  act  passed  by  the  assembly  then  in  ses- 
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sion.  Six  days  after  the  passage  of  this  act  the  election 
law  under  which  this  contest  arose  was  also  passed.  By 
common  consent  and  common  construction  the  probate 
courts  and  probate  judges  succeeded  to  the  powers  and 
duties  of  the  prefects  and  prefects'  courts,  and  justices  of 
the  peace  to  those  of  alcaldes.  In  the  section  prescribing 
the  mode  by  which  the  election  of  justices  of  the  peace  and 
other  officers  may  be  contested,  it  should  not  be  overlooked 
that  the  contest  should  be  heard  and  determined  in  a  sum- 
mary manner  by  the  probate  courts.  Now  the  phrases, 
summary  manner,  summary  proceeding,  and  summary  con- 
victions, when  employed  in  statutes,  have  a  distinct,  well-de- 
fined technical  meaning,  and  one  of  the  incidents,  and  con- 
sequences of  such  trial  or  proceedings  is  that,  unless  the 
legislature  grants  expressly  the  power  of  appeal,  none  can 
be  allowed  or  taken.  This  position  is  sustained  by  high 
authorities  and  every  day's  practice,  and  the  sweeping 
clause  that  the  circuit  court  shall  "have  appellate  jurisdic- 
tion from  the  judgments  and  orders  of  prefects  and  alcaldes 
in  all  cases  not  provided  by  law/'  must,  in  its  interpretation, 
submit  to  some  distinctions  and  limitations. 

Now  one  very  necessary  body  of  summary  proceedings 
and  convictions  belonging  to  all  courts  and  justices  of  the 
peace  in  this  territory  to  exercise  is  that  of  punishing  for 
contempts,  and  yet  no  appeal  is  allowed  from  the  proceed- 
ing and  conviction.  And  why  is  this?  It  is  because  from 
the  knowrn  principles  of  law,  of  which  courts  take  judicial 
notice,  a  policy  has  arisen  which  does  not  permit  an  appeal, 
and  if  the  legislative  authority  at  any  time  extend  to  change 
the  rule  which  this  policy  sustains,  it  must  say  so  in  express 
terms,  and  that  appeals  may  be  taken  from  orders  and  judg- 
ments of  probate  courts  and  justices  of  the  peace  punishing 
for  contempts  to  be  heard  de  novo,  as  in  cases  of  appeals 
from  other  orders  and  judgments.  The  proceedings  of 
magistrates,  including  judges  of  probate  and  justices  of  the 
peace,  in  arresting  and  examining  persons  charged  with 
crime,  with  the  view  of  holding  to  bail  or  committing  for 
safe  keeping,  are  of  a  summary  nature.  Yet  no  one  pre- 
tends that  the  iudgment  or  orders  of  the  justice  or  probate 
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judge  in  the  case  can  be  taken  to  the  district  court  by  appeal, 
and  that  they  are  embraced  in  the  sweeping  language  of 
the  sections  above  quoted. 

The  reason  is,  that  the  officer  acts  in  exercise  of  a  juris- 
diction of  a  known  summary  nature,  and  one  in  which  the 
principles,  practice,  and  policy  of  the  law  absolutely  pro- 
hibit an  appeal,  and  which  prohibition  is  not  required  to 
be  declared  by  express  statute.  The  prefects  had  power 
(and  so  now  have  the  probate  courts)  to  appoint  overseers 
of  roads,  their  clerks,  treasurers,  etc.  Could  an  appeal  be 
taken  to  the  district  court  from  the  orders  making  such 
appointments  under  the  general  language  referred  to? 
Power  was  given  to  prefects  to  levy  a  tax  to  defray  the 
expenses  of  their  respective  counties.  Could  the  district 
court  have  received  an  appeal  to  try  de  novo  the  case  of  the 
order  of  the  prefect  levying  such  tax?  The  probate  judge 
of  the  county  of  Doila  Ana  was  required  by  the  legislature 
to  order  an  election  to  be  held  in  the  Mesilla  valley  pre- 
cincts. Could  the  district  court  have  been  the  recipient  of 
an  appeal  from  the  order  which  the  probate  judge  made? 
Power  was  given  to  the  prefect  to  arrest  and  have  brought 
before  him  any  one  who  should  keep  a  dram  shop,  etc., 
without  license,  and  "determine  the  offense  in  a  summary 
manner,  and  assess  the  punishment"  at  not  over  five 
hundred  dollars  nor  less  than  fifty.  Here  it  is  worthy  of 
remark,  that  in  the  same  statute,  immediately  following,  is 
the  full  and  express  power  of  appeal  granted  from  the  judg- 
ments of  the  prefects  in  that  particular  summary  proceeding. 

Our  legislature  has  provided  by  statute  that  if  any  person 
shall  have  in  his  possession  certain  public  records,  and  re- 
fuse or  neglect  to  deliver  the  some  to  the  proper  officer,  he 
may  be  arrested  and  taken  before  the  district  judge  and  be 
fined  and  imprisoned  in  a  "summary  manner,  as  for  con- 
tempt;" and  the  fine  may  be  assessed  as  high  as  five  hun- 
dred dollars.  Here  the  assembly  provided  a  summary  pro- 
ceeding, and  did  not  intend  any  appeal,  as  none  is  defined, 
from  the  district  judge.  He  is  intended  to  act  distinct  from 
the  district  court. 

Mr.  Greenleaf,  in  his  treatise  on  evidence,  defines  "sum- 
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mary  causes  by  first  defining  plenary  causes,''  and  says  that 
the  latter  "are  those  in  which  the  order  and  solemnity  of 
the  law  are  strictly  observed  in  the  regular  contestation  of  the 
suit,"  whilst  he  then  says  "that  summary  proceedings  are 
those  in  which  this  order  and  solemnity  are  dispensed  with." 
Blackstone  describes  summary  proceedings,  "except  in  the 
case  of  contempt,"  as  directed  by  legislative  acts,  and  to  be 
tried  without  the  intervention  of  a  jury,  and  by  the  suffrage  of 
such  person  only  as  the  statute  has  appointed  judge.  It  is 
laid  down  in  G  Cart.  514,  that  in  such  proceedings  there 
is  no  appeal,  unless  the  power  is  expressly  given  by  the 
legislature.  Mr.  Chitty,  in  his  work  on  practice,  in  writing 
of  the  various  statutes  which  directed  summary  proceed 
ings,  lays  down  the  proposition  in  the  most  emphatic  man 
ner,  that  in  such  cases,  no  appeal  to  a  higher  tribunal  could 
be  had,  unless  an  appeal  be  expressly  or  by  the  terms  of 
the  particular  act  clearly  impliedly  given. 

We  now  turn  to  the  statute  itself,  by  virtue  of  which  the 
contest  in  this  case  was  commenced.  The  section  early  em- 
bodied in  this  opinion  refers  to  a  "foregoing  section."  That 
provides,  "in  case  any  election  for  probate  judge  is  con- 
tested, the  party  contesting  shall  give  eight  (8)  days  previ- 
ous notice  to  the  opposing  party,  specifying  the  grounds  of 
the  contest,  and  if  any  objections  are  made  to  persons  hav- 
ing voted,  they  shall  be  fully  specified.  Said  contest  shall 
be  heard  and  determined  in  a  summary  manner  by  the  cir- 
cuit (district)  court,  or  by  three  justices  of  the  peace,  se- 
lected for  the  occasion  by  the  contesting  and  opposing 
parties."  Could  the  judge  of  probate  sit  and  try  his  own 
case,  this  section  doubtless  wrould  never  have  been  enacted. 
The  acting  probate  judge  may  sometimes  be  a  party  in  a 
contest  where  he  has  been  a  candidate  for  re-election.  Will 
any  lawyer  contend  that  any  appeal  is  provided  or  can  be 
taken  from  the  decision  of  three  justices  of  the  peace  that  may 
be  chosen  by  the  parties  to  determine  in  a  "summary  man- 
ner?" The  probate  judge  is  a  judicial  officer  of  no  incon- 
siderable dignity  and  utility  in  our  system  of  legal  admin- 
istration. How,  then  does  it  come  that  when  we  shall 
select  three  justices  of  the  peace  to  make  a  summary  dispo- 
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sition  of  his  contest  as  to  an  office,  no  appeal  to  a  higher 
tribunal  is  allowed  if  an  appeal  is  provided  by  law  as  to  all 
other  officers  of  an  inferior  grade? 

Again,  suppose  the  parties  contestant  shall  select  the 
district  court  instead  of  three  justices,  to  determine  the 
contest.  The  court  must  simply  try  the  cause  upon  the  ev- 
idence, and  give  its  judgment.  Can  the  dissatisfied  party 
appeal  to  the  supreme  court?  The  trial  is  in  a  summary 
manner,  without  the  "order  and  solemnity  of  the  law  be- 
ing observed,"  or,  in  other  wrords,  without  the  observance 
of  the  technical  rules  and  forms  in  practice.  From  what  er- 
rors in  proceedings  can  the  party  appeal?  Does  the  party 
appeal  from  the  court's  judgment  upon  the  evidence?  The 
judge  has  been  constituted  the  judge  in  a  summary  manner, 
in  a  case  where  no  jury  can  intervene.  Is  there,  then,  any 
verdict  of  a  jury  or  any  finding  of  a  court  where  the  parties 
have  dispensed  with  a  jury  from  which  a  new  trial  may  be 
moved  for,  granted  or  refused,  and  error  assigned  upon  the 
court's  judgment?  And  all  know  that  witnesses  can  not  be 
introduced  into  the  supreme  court. 

We  have  examined  this  section  to  show  that  the  law  has 
not  provided  nor  intended  any  appeal  in  contests  under  its 
direction  in  cases  of  probate  judges,  all  of  which  strengthens 
our  argument  upon  the  proposition  that,  in  those  proceed- 
ings directed  by  statute  as  summary  proceedings,  no  appeal 
can  be  allowed  or  taken  to  a  higher  tribunal  unless  ex- 
pressly or  by  clear  implication  it  shall  be  granted  and  per- 
mitted in  the  particular  act  directing  the  summary  proceed- 
ing. In  such  a  Contested  election  as  the  statute  directs  in 
this  case  we  do  not  think  that  an  appeal  is  given  either  ex- 
pressly or  by  implication.  The  statute  points  out  who  may 
hear,  without  the  incumbrance  of  forms,  the  case  between 
the  contestants  and  their  steps.  It  will  not  be  forgotten 
that  the  contest  is  solely  between  the  parties,  and  that  the 
public  is  not  in  any  way  a  litigant  in  the  controversy.  Two 
persons  claim  the  enjoyment  of  the  office.  One  is  in  pos- 
session, administering  its  functions  and  enjoying  its  emolu- 
ments, and  recognized  by  the  laws  to  have  full  power  and 
authority,  so  far  as  third  parties  are  concerned.  The  other 
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seeks  to  displace  the  incumbent,  and  be  himself  installed 
and  become  the  recipient  of  official  honors  and  profits.  Let 
the  contests  be  determined  as  they  may,  we  are  not  called 
upon  to  point  out  what  remedial  process  still  remains  in  the 
hands  of  public  authority  to  cause  the  claims  of  any  usurper 
or  intruder  into  a  public  office,  or  any  one  who  has  no  right 
to  be  its  incumbent  and  attempt  its  duties,  to  be  arraigned, 
tried,  and  determined. 

In  describing  the  summary  manner  of  proceeding  in 
causes  of  civil  claimants  to  an  office  after  an  election,  it 
seems  as  if  the  legislature  itself  intended  to  put  a  speedy 
and  certain  end  to  litigation  between  parties  about  a  public 
matter  so  well  calculated  to  promote  and  perpetuate  dis- 
cords and  feuds  in  precincts  and  counties,  and  destroy  con- 
fidence in  the  local  magistracy,  and  diminish  their  efficiency. 
From  the  heat  and  unscrupulousness  too  often  the  attend- 
ants upon  partisan  passions,  and  from  other  causes,  errors 
and  wrong,  doubtless,  will  too  often  enter  into  the  decisions 
of  probate  courts  in  election  cases,  frauds  will  go  uncor- 
rected,  and  partisan  and  political  favorites  have  an  undue  ad- 
vantage on  the  trial  of  contests.  If  so,  the  means  of  rem- 
edying the  evil  is  the  legislature.  Its  needed  and 
prompt  action,  with  a  more  enlightened  and  lively  sense  of 
private,  public,  and  legal  justice,  would  soon  remove  all 
just  cause  of  complaint.  The  remedy  by  appeal,  hereto- 
fore allowed  and  sustained  by  the  courts,  proved  of  small 
avail,  let  right  and  justice  have  lain  where  they  may.  The 
courts  are  so  established,  that  the  case  must  be  very  rare, 
in  which  a  contest  can  be  instituted  and  appealed  from 
court  to  court,  and  litigated  until  a  final  decision  from  this 
bench,  before  the  term  of  office  of  a  justice  of  the  peace 
will  expire  by  time  and  operation  of  law.  During  the 
whole  term,  however  fallacious  may  be  the  acting  incum- 
bent's claim,  still,  by  workings  of  his  appeal,  although  de- 
cided against  in  all  the  courts,  he  continues  himself  in  the 
enjoyment  and  emoluments  of  the  office  until  succeeded  by 
a  new  election. 

In  overruling  the  decision  of  this  court,  upon  the  power 
of  appeal  in  the  case  referred  to,  we  are  not  discouraged  in 
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our  sense  of  duty  by  the  reflection  that  heavy  and  impor- 
tant interests  as  to  property  and  persons  have  grown  up, 
under  the  protection,  and  by  virture  of  that  decision,  which 
our  present  rulings  would  disturb,  embarrass,  and  destroy. 
No  such  interests  have  arisen.  If  they  had,  we  would  long 
have  hesitated  touching  the  question  discussed,  let  our  opin- 
ions have  been  as  they  may.  Circumstances  may  sometimes 
exist,  when  a  court  should  pass  previous  adjudications  as  a 
"sealed  book"  though  they  may  have  been  erroneously 
made  at  the  beginning. 

From  this  opinion  it  follows,  that  in  our  judgment  the 
district  court  erred,  both  in  dismissing  the  suit  and  over- 
ruling the  motion  to  dismiss  the  appeal.  The  motion  to 
dismiss  went  back  to  the  beginning  of  the  contest,  and 
alleged  the  notice  to  have  been  insufficient,  besides  other 
grounds;  upon  which  one  the  court  rested  its  judgment  we 
are  left  to  conjecture;  at  all  events,  it  did  dismiss  absolutely 
the  whole  suit,  the  entire  cause  itself,  and  of  course  all  and 
every  proceeding  from  the  first  notice  down  to  the  moment 
of  its  action.  The  judgment  of  the  court  below  is  reversed, 
and  this  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  dismiss  the  appeal,  and  adjudge  the  costs  of  the  same 
against  the  appellant,  the  costs  in  this  court  to  be  paid  by 
the  appellee.  This  court  gives  no  judgment  as  to  the  costs 
in  the  probate  court. 

Reversed. 


ESTEBAN    TENOEIO   v.    THE   TEEEITOEY   OF   NEW 

MEXICO. 

CAPTION  or  INDICTMENT.— Where  in  the  caption  of  an  indictment  the  time 
and  place  where  it  was  found  are  set  forth  with  certainty  to  a  common 
intent,  and  the  character  of  the  court  designated,  and  the  grand  jury 
appear  to  have  been  sworn  for  the  body  of  the  county,  it  is  sufficient. 

IDEM— NAME  OF  JUDGE  NOT  NECESSARY  IN.— It  is  not  necessary  in  the  cap- 
tion of  an  indictment  to  mention  the  name  of  the  judge  holding  the 
court. 

INDORSEMENT  OF  PROSECUTOR'S  NAME  UNNECESSARY.— It  is  not  necessary  to 
the  validity  of  an  indictment  that  the  name  of  some  person  acting  *s 
prosecutor  should  be  indorsed  on  it. 
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INDICTMENT  UNDKK  PARTICULAR  STATUTE.— In  an  indictment  under  a  partic- 
ular statute,  the  words  of  the  act  defining  the  crime  must  be  used,  and 
a  material  variance  will  be  fatal 

AVERMENT  OF  DEADLY  WEAPON  IN  INDICTMENT  FOR  MURDER.— In  an  indict- 
ment for  murder  it  is  not  necessary  to  allege  that  the  weapon  used  was 
a  "deadly"  or  "dangerous"  weapon,  except  where  the  defendant  is 
charged  with  murder  in  the  fifth  degree  under  that  part  of  the  statute 
in  which  those  words  are  used  in  defining  the  crime,  when  the  words  of 
the  statute  must  be  followed. 

CONVICTION  OF  MURDER  IN  FIFTH  DEGREE  UNDER  COMMON  LAW  INDICTMENT. 
A  defendant  may  be  convicted  of  murder  in  the  fifth  degree  under  an 
indictment  for  murder  at  common  law  of  the  common  form. 

APPEAL  from  the  district  court  of  the  first  judicial  district 
for  Santa  Fe  county.  The  case  is  stated  in  the  opinion. 

Ashurst  and  Hopkins,  for  the  appellant. 

S.  H.  Tompkins,  attorney-general,  for  the  appellee. 

By  Court,  BOONE,  J. : 

This  is  an  appeal  from  the  decision  of  the  court  below 
upon  an  indictment  against  Esteban  Tenorio,  for  murder. 
There  is  no  question,  upon  the  evidence  in  the  case,  but 
numerous  errors  have  been  assigned  by  the  defendant  be- 
low, now  plaintiff  in  error,  as  to  the  legality  of  the  indict- 
ment. It  will  be  necessary,  therefore,  to  set  out  the  indict- 
ment in  full.  It  is  in  these  words: 

TERRITORY  OF  NEW  MEXICO,  j 
County  of  Santa  Fe.          j 

In  the  district  court  for  the  first  judicial  district  for  the 
territory  of  New  Mexico,  held  for  the  county  of  Santa  Fe, 
in  said  district,  of  September  term,  A.  D.  1856,  the  grand  jury 
for  said  territory  of  New  Mexico,  duly  impaneled  and  sworn 
for  the  body  of  the  county  of  Santa  Fe  aforesaid,  upon  their 
oaths  do  present,  that  Esteban  Tenorio,  late  of  said  county 
of  Santa  Fe,  on  the  fourteenth  day  of  September,  A.  D.  1856, 
in  the  county  of  Santa  Fe  aforesaid,  with  force  and  arms, 
in  and  upon  the  body  of  one  Ramon  Rodriguez,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  make  an  as- 
sault, and  that  the  said  Esteban  Tenorio,  with  a  certain  knife, 
of  the  value  of  twenty-five  cents,  which  the  said  Esteban 
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Tenorio  in  his  right  hand  then  and  there  had  and  held,  in 
and  upon  the  left  side  of  the  head,  near  the  left  temple  of  the 
said  Ramon  Rodriguez,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  strike,  thrust,  and  penetrate,  giv- 
ing to  the  said  Ramon  Rodriguez  then  and  there,  with  the 
knife  aforesaid,  in  and  upon  the  said  left  side  of  the  head, 
near  the  temple  of  the  said  Ramon  Rodriguez,  one  mortal 
wound  of  the  breadth  of  three  inches,  of  the  width  of  six 
inches,  and  of  the  depth  of  three  inches,  of  which  said  mor- 
tal wound  the  said  Ramon  Rodriguez,  from  the  said  four- 
teenth day  of  September,  in  the  year  aforesaid,  until  the 
eighteenth  day  of  the  month  of  September,  in  the  year 
aforesaid,  did  languish  and  languishing  did  live;  on  which 
eighteenth  day  of  September,  in  the  year  aforesaid,  the  said 
Ramon  Rodriguez,  at  the  county  aforesaid,  of  the  said  mor- 
tal wound  did  die.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  Esteban  Tenorio,  him, 
the  said  Ramon  Rodriguez,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  and  dignity 
of  said  territory,  and  against  the  form  of  the  statute  in  such 
cases  made  and  provided. 

(Signed)  WHEATON,  for  the  Territory. 

Upon  this  indictment  is  the  following  entry:  "A  true  bill, 
(signed)  James  J.  Webb,  foreman  of  the  grand  jury."  The 
witnesses'  names  are  also  indorsed. 

On  the  twenty-fourth  of  August,  1857,  the  case  was  tried 
upon  the  foregoing  indictment,  in  the  court-house  at  Santa 
Fe,  and  the  jury  found  the  defendant  guilty  of  murder  in 
the  fifth  degree,  and  that  he  should  be  sentenced  to  confine- 
ment in  the  territorial  prison  for  one  year.  In  conformity 
with  the  finding  of  the  jury,  the  court  below,  on  the  seven- 
teenth of  September,  1857,  sentenced  the  prisoner.  Bail 
was  entered  for  an  appeal  to  this  court,  and  the  sentence 
stayed,  to  wait  its  decision. 

Several  errors  have  been  assigned,  but  it  is  only  deemed 
necessary  to  consider  the  following: 

1.  The  caption  of  the  indictment  is  not  sufficient  or 
legally  set  forth; 
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2.  No  prosecutor  was  indorsed  upon  the  indictment; 

3.  The  indictment  does  not  aver  that  the  instrument  with 
which  the  wound  was  inflicted  was  a  deadly  or  dangerous 
weapon. 

The  caption  is  admitted  as  a  very  material  part  of  the 
indictment,  but  to  arrest  the  judgment  or  to  quash  an  in- 
dictment upon  this  ground  the  defect  must  be  of  a  clear  and 
a  decisive  character:  State  v.  Hickman,  3  Halst.  299.  We 
hold  that  where  time  and  place  are  set  forth  with  sufficient 
certainty,  the  character  of  the  court  designated,  and  the 
grand  jury  appear  to  have  been  sworn  for  the  body  of  the 
county,  it  is  sufficient. 

In  the  caption  of  this  indictment  these  requirements  have 
been  substantially  complied  with;  certainty  to  a  common 
intent  is  all  that  is  required.  Any  legal  technicality  should 
be  disregarded,  especially  after  a  trial  upon  the  merits: 
State  v.  Brisbane,  2  Bay,  451.  It  is  stated  that  the  grand 
jury  were  sworn  for  the  body  of  the  county  of  Santa  Fe, 
and  the  record  wrhich  accompanies  this  cause,  states  that  at 
a  session  of  said  court,  held  at  the  court-house  in  Santa  Fe 
on  the  nineteenth  of  September,  1856,  the  grand  jury  ap- 
peared, through  their  foreman,  and  presented  this  bill  of 
indictment.  The  character  of  the  court  is  properly  de- 
scribed as  the  district  court  for  the  territory  of  New  Mexico. 
This  is  the  title  designated  in  the  organic  act,  and  recog- 
nized by  various  acts  of  the  assembly.  It  is  not  necessary 
to  mention  the  name  of  the  judge.  Some  states  may  require 
this,  but  the  court  is  not  aware  of  any  act  of  our  legislature 
that  requires  it. 

As  to  the  second  error,  that  a  prosecutor  should  have 
been  indorsed  upon  the  indictment,  it  is  alleged  that  inas- 
much as  it  is  declared  by  the  act  of  assembly,  that  the  per- 
son who  makes  the  oath  for  the  arrest  of  the  accused  shall 
be  the  prosecutor,  and  as  this  term  is  used  in  various  places 
in  the  laws  of  the  territory,  it  follows  that  the  name  of  the 
prosecutor  must  be  entered  upon  the  indictment  to  give  it 
validity.  We  are  not  of  that  opinion.  As  well  might  it  be 
required  to  indorse  the  name  of  the  committing  magistrate, 
so  far  as  legalizing  the  indictment  is  concerned.  There  is 
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no  law  that  requires  the  indorsement  of  the  name  of  the 
prosecutor,  and  it  would  be  extremely  injudicious  and  im- 
politic to  enact  such  a  law.  It  is  true  that  the  legislature 
has,  very  unwisely,  as  we  think,  made  the  prosecutor  liable 
in  certain  courts  for  the  costs,  but  it  has  never  gone  so  far 
as  to  say  that  his  name  shall  also  be  indorsed  upon  the  in- 
dictment. The  truth  is,  for  all  the  purposes  of  public 
justice,  the  territory  should  be  and  is  regarded  as  the  pros- 
ecutor, especially  in  cases  of  high  crimes.  The  person  who 
makes  the  first  oath  for  the  arrest  of  the  offender  may  take 
no  further  part  in  the  prosecution,  and  another  may  be  the 
active  party  in  carrying  it  on.  The  latter,  therefore,  should 
more  properly  be  considered  as  the  prosecutor.  And  it 
may,  and  often  does  occur,  that  an  indictment  may  origin- 
ate with  the  grand  jury,  without  any  previous  oath  having 
been  made  for  the  arrest  of  the  accused,  and  in  such  case 
it  would  be  impossible  to  say  who  the  prosecutor  really  is, 
and  hence,  if  the  position  of  the  defendant's  counsel  be 
correct,  the  ends  of  justice  might  sometimes  be  defeated. 

Again,  crimes  of  great  magnitude,  seriously  affecting  the 
entire  community,  are  sometimes  committed  where  no  one 
person  more  than  another  is  interested  in  having  the  of- 
fender brought  to  justice.  Should  it,  however,  be  decided 
that  the  person  who  makes  the  first  oath  is  to  be  not  only 
regarded  as  the  prosecutor,  but  that  his  name  as  such  shall 
be  formally  indorsed  for  all  time  to  come  on  the  back  of  a 
criminal  indictment,  it  would  only  be  adding  to  the  many 
difficulties  which  already  exist  in  regard  to  bringing  offend- 
ers to  justice  as  the  law  now  stands.  There  are  but  few 
men  in  these  days  who  are  sufficiently  bold  and  patriotic  as 
to  place  themselves  in  the  equivocal  and  hazardous  position 
of  prosecutor  for  the  benefit  of  any  communit}7,  which  in 
the  end  would  be  more  likely  to  condemn  than  applaud 
him.  It  would,  therefore,  be  wrong  to  add  anything  to  the 
weight  of  anxiety  and  responsibility  which  already  attaches 
to  the  unfortunate  individual,  who  in  this  territory  con- 
sents to  become  a  prosecutor  in  cases  of  high  crimes  and 
misdemeanors.  As  has  already  been  stated,  as  the  law 
now  stands,  the  prosecutor,  in  case  of  acquittal,  is  made 
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liable  for  costs,  and  there  may  be  cases  where  it  would 
probably  be  proper  that  the  name  should  be  indorsed  as 
such — such,  for  instance,  as  in  misdemeanors,  offenses  which 
do  not  seriously  affect  the  public  interest  and  where  per- 
sonal or  private  rights  are  mainly  involved,  but  where  the 
law,  for  wise  purposes,  permits  the  aggrieved  party  to 
prosecute  in  the  name  of  the  territory.  In  prosecutions  of 
this  character,  should  a  motion  be  made  by  the  defendant 
during  the  progress  of  the  trial  or  at  its  commencement, 
that  a  prosecutor  be  indorsed  on  an  indictment,  and  assign 
good  reasons  therefor,  the  court,  in  their  discretion,  may 
order  it  to  be  done,  not  with  a  view  of  imparting  validity 
to  the  indictment,  but  in  order  to  give  the  defendant  any 
advantage  which  might  be  derived  from  his  being  able  to 
show  that  the  prosecution  has  been  instituted  in  private 
malice  and  not  to  serve  the  ends  of  public  justice. 

The  third  error  assigned  is,  that  the  words  deadly  weapon 
were  not  inserted  in  the  indictment.  It  is  undoubtedly  the 
law  that  an  indictment  brought  under  a  particular  statute 
must  follow  the  words  of  the  act,  and  that  any  material  vari- 
ance would  be  fatal.  This  is  an  indictment  for  murder  in 
general  terms,  and  the  jury,  if  the  evidence  had  warranted 
it,  could  as  well  have  convicted  the  defendant  of  murder  in 
the  first  degree,  as  in  the  fifth  degree.  The  offense  charged 
is  one  at  common  law,  and  although  the  legislature  has  en- 
acted different  grades  of  murder,  it  is  not  required  to  vary 
the  usual  and  common  form  of  an  indictment,  to  enable  the 
jury  to  find  the  defendant  guilty  of  any  one  of  the  minor 
grades  of  the  offense.  Even  if  the  words  deadly  and  dan- 
gerous weapon  had  been  used  in  the  specific  clause  of  the 
act  defining  what  should  constitute  murder  in  the  fifth  de- 
gree, it  would  not  have  been  necessary  to  insert  those  words 
in  the  indictment.  But  had  the  defendant  been  indicted 
under  that  particular  clause  or  part  of  the  act,  which 
changes  the  common  law  definition  of  murder,  for  murder 
in  the  fifth  degree,  and  the  words  in  question  being  used 
in  the  law.  it  would  then  have  been  necessary  to  follow  the 
words  of  the  statute.  Our  adjudication  must  proceed  upon 
the  record  represented  to  this  court,  without  reference  to 
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the  finding  of  the  jury,  and  the  indictment  being  in  the 
common  form,  and  no  statutory  provision  existing  in  this 
territory,  where  the  words  deadly  or  dangerous  weapon  are 
used  in  simply  defining  the  crime  of  murder,  the  indictment 
is  good  without  those  words.  On  the  contrary,  their  inser- 
tion would  have  vitiated  the  indictment,  for  I  am  unable  to 
discover  that  they  are  to  be  found  at  all  in  the  particular 
clause  which  defines  or  rather  speaks  of  what  shall  be  mur- 
.der  in  the  fifth  degree.  It  is  right  that  all  the  parts  which 
constitute  the  offense  should  be  clearly  set  out  in  order  that 
the  defendant  be  enabled  to  ascertain  fully  whether  they 
constitute  an  indictable  offense  in  order  that  he  may  prop- 
erly defend  himself,  and  to  enable  him  to  plead  an  acquittal 
or  conviction  in  bar  of  another  prosecution  for  the  same 
offense.  This  indictment  contains  all  the  necessary  requi- 
sites. 

The  case  of  The  Territory  v.  Sevailles,  in  which  the  opin- 
ion was  delivered  by  this  court,  has  been  relied  upon  by 
the  defendant's  counsel.  But  the  decision  in  that  case 
is  predicated  upon  an  entirely  different  state  of  facts  from 
those  disclosed  in  this.  There  the  defendant  was  indicted 
under  the  seventh  section  of  the  third  article  concerning 
crimes  and  punishments  of  the  Kearny  code,  which  de- 
clares "that  every  person  who  shall  be  convicted  of  shoot- 
ing or  stabbing  another  on  purpose,  or  of  assaulting  or 
beating  another  with  a  deadly  weapon,  with  intent  to  kill, 
maim,  ravish,  or  rob  such  person,  or  to  commit  any  other 
crime,  shall  be  imprisoned  not  exceeding  seven  years  and 
not  less  than  two  years." 

Here  is  an  indictment,  not  for  murder,  but  for  an  attempt 
to  commit  certain  specified  crimes,  and  was  brought  under 
a  particular  statute  which  creates  and  defines  the  offense, 
and  although  the  statute  contains  the  words  deadly  weapon, 
yet  these  important  words  were  entirely  omitted  in  the  in- 
dictment, and  the  court  very  properly  decided,  that  inas- 
much as  the  indictment  was  for  a  new  and  distinct  offense, 
under  the  statute,  it  should  have  followed  the  words  of  the 
statute,  and  not  having  done  so,  the  objection  was  fatal. 

By  reference  to  the  indictment  copied  in  this  opinion  and 
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the  matters  there  stated,  it  will  be  seen  that  there  is  no 
similarity  between  the  two  cases. 

There  was  also  a  question  in  the  case  just  referred  to,  in 
regard  to  the  caption  of  the  indictment.  The  learned  judge 
says  that  "the  indictment  only  describes  the  grand  jury  as 
the  grand  jurors  of  the  territory  of  New  Mexico,  in- 
quiring for  the  county  of  San  Miguel,  and  did  not  show 
that  they  were  chosen,  impaneled,  and  sworn  for  that 
county."  This  defect  was  regarded  as  fatal  by  the  court,, 
but  this  objection  or  defect  to  the  caption  does  not  exist  in 
the  case  now  under  consideration.  On  the  contrary,  the 
indictment  declares  that  "the  grand  jury  for  the  territory 
of  New  Mexico,  duly  impaneled  and  sworn  for  the  body  of 
the  county  of  Santa  Fe,"  etc.  The  allegation  that  they  were 
duly  impaneled  means  legally  impaneled  for  the  county  of 
Santa  Fe,  and  is  sufficient  without  stating  that  they  wrere 
chosen  for  that  county.  The  judgment  of  the  court  below 
is  thus  far  affirmed. 

Since  the  rendition  of  judgment  in  this  case  by  the  court 
below,  the  act  providing  for  a  territorial  prison  has  been 
repealed,  and  by  a  law  of  the  legislature,  the  convicts  are 
required  to  be  confined  or  imprisoned  in  the  counties  where 
the  offenses  have  been  committed. 


JOHN   S.  WATTS   r.  THE    COUNTY   OF    SANTA   FE. 

NOTICE  or  CHANGE  OF  REASONS  FOR  MOTION  UNNECESSARY,  WHEN.— 
Where,  upon  a  motion  to  quash  an  execution,  certain  reasons  therefor 
are  assigned,  and  after  argument,  both  parties  being  present,  the  mover, 
upon  the  suggestion  of  the  court,  withdraws  the  reasons  assigned,  and 
assigns  others  varying  from  them  in  form  only,  and  not  in  substance, 
and  requiring  no  change  in  the  arguments  or  authorities  relied  upon  by 
the  adverse  party,  the  latter  is  not  entitled  to  new  notice  before  pro- 
ceeding to  further  argument,  and  if  he  declines  to  contest  the  matter 
further  without  such  notice,  the  court  may  nevertheless,  decide  the  mo- 
tion against  him. 

APPEAL  from  the  district  court  of  the  first  judicial  dis- 
trict for  Santa  Fe  county.  The  case  appears  from  the 
opinions  of  the  judges. 
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J.  8.  Watts,  in  propria  persona,  for  the  appellant. 
T.  D.  Wheaton,  for  the  appellee. 

By  Court,  BOONE,  J.  : 

Tins  is  an  appeal  from  the  judgment  of  the  court  of  the 
first  judicial  district,  on  a  motion  to  set  aside  the  levy  and 
sale  made  under  an  execution  issued  upon  a  judgment  in 
this  case,  to  quash  the  execution  and  to  stay  further  pro- 
ceedings in  the  same.  The  first  reasons  assigned  for  the 
motion  were  as  follows:  1.  Because  the  execution  under 
which  said  sale  was  made  is  founded  upon  a  judgment  null 
and  void  in  law;  2.  Because  the  execution  under  which 
said  sale  is  effected  is  null  and  void;  3.  Because  the  prop- 
erty sold  could  not  legally  be  levied  upon  or  sold  as  the 
property  of  defendant  under  any  execution. 

(Signed)  WHEATON,  for  Defendant. 

During  the  argument  upon  this  motion  the  defendant's 
counsel,  on  a  suggestion  from  the  court,  withdrew  the  rea- 
sons assigned  above  and  substituted  the  following, to  wit:  1. 
Because  no  execution  can  issue  legally  against  the  defendant 
on  a  judgment  of  this  court.  2.  Because  the  execution  under 
which  said  levy  was  made  is  issued  on  a  judgment  null  and 
void  in  law.  3.  Because  the  said  execution  is  illegal  and 
void.  4.  Because  the  property  levied  upon  can  not  legally 
be  levied  upon  or  sold  under  any  execution.  5.  For  various 
other  good  and  sufficient  reasons. 

It  appears  by  the  bill  of  exceptions  tendered  by  the 
plaintiff  and  signed  by  the  judge  below,  that  the  plaintiff 
declined  to  enter  an  appearance  or  to  make  any  argument 
on  the  second  reasons  filed,  due  notice  not  having  been 
given  to  him.  Whereupon  the  court  ordered,  that  the  said 
sale  be  set  aside,  the  execution  quashed,  and  that  all  fur- 
ther executions  in  the  case  be  stayed.  The  execution  re- 
ferred to  was  issued  on  the  twenty-fifth  of  December,  1854, 
under  which  a  levy  had  been  made  on  real  estate  belonging 
to  the  county  of  Santa  Fe,  and  the  same  sold  by  the  sheriff. 
It  is  charged  by  the  plaintiff,  as  has  been  stated,  that  he 
declined  to  enter  any  appearance  to  the  subsequent  reasons 
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filed  by  the  defendant's  counsel,  or  to  enter  upon  any  argu- 
ment upon  the  same,  because  due  notice  had  not  been  given 
him,  and  that  nevertheless  the  court  proceeded  to  make  the 
order.  This  is  the  error  assigned,  and  is  the  only  question 
before  this  court. 

When  matter  is  introduced  during  the  progress  of  the 
cause  presenting  entirely  new  and  distinct  points,  which 
would  necessarily  require  of  the  opposite  party  other  proof 
and  different  arguments  to  meet,  and  it  appearing  plainly 
to  the  court  that  he  is  taken  by  surprise,  he  should  be  per- 
mitted to  have  sufficient  time  to  prepare  for  the  purpose  of 
meeting  with  proof  and  arguments  the  new  issues  or  argu- 
ments presented.  Whilst  the  rights  of  parties  require  this, 
it  is  not  the  policy  of  the  law  that  applications  of  this  char- 
acter, and  when  it  is  apparent  to  the  court  that  the  objec- 
tion is  purely  technical,  and  that  no  harm  or  injustice  can 
possibly  result  from  the  want  of  further  time,  should  be  al- 
lowed. In  this  case  the  notice  itself  was  not  changed,  and 
in  the  subsequent  reasons  assigned  for  the  motion  the 
words  used  are  very  nearly  similar  to  those  contained  in 
the  reasons  withdrawn,  and  certainly  the  subject-matter  or 
spirit  is  the  same,  although  somewhat  varied  in  the  manner 
of  setting  it  out.  No  new  points  are  presented  requiring  a 
different  form  of  reasoning,  other  authorities  or  proof,  and 
we  are  unable  to  perceive  from  all  this  how  the  least  possi- 
ble injury  could  have  been  done  to  the  cau&e  of  the  plaint- 
iff by  insisting  upon  the  disposal  of  the  case  without  further 
notice.  By  affirming  the  proceedings  of  the  court  below, 
the  rights  of  the  plaintiff,  as  to  the  binding  effect  of 
the  judgment  against  the  county,  are  not  infringed  upon. 
This  judgment  against  the  county  of  Santa  Fe  remains  in 
full  force,  and  can  not  be  impeached  by  this  proceeding. 

Judgment  affirmed  with  costs. 

Separate  opinion  by  BENEDICT,  C.  J. : 

This  case  has  been  submitted  without  argument  and 
without  assignments  of  errors.  The  attention  of  the  court 
by  the  appellant  has  been  called  to  one  part  of  the  record, 
and  I  am  willing  to  announce  my  opinion  upon  the  points 
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presented.  A  motion  was  made  by  the  county  through  her 
attorney  to  set  aside  a  sale  of  property  made  by  the  sheriff, 
under  an  execution,  etc.  The  bill  of  exceptions  shows  that 
the  appellant  was  present  and  argued  the  motion.  As 
there  is  nothing  in  the  record  showing  that  notice  had  been 
given  to  him,  the  presumption  is  that  he  appeared  volun- 
tarily and  came  within  the  jurisdiction  of  the  court.  After 
the  motion  was  heard,  it  was  withdrawn  upon  suggestion  ol 
the  court,  and  another  filed,  varying  but  little  from  the  first. 
When  this  was  made,  Watts  declined  to  enter  an  appear- 
ance or  argument  unless  due  notice  was  given  him.  The 
court ,  howrever,  proceeded  and  adjudged  the  motion  in 
favor  of  the  county,  and  Watts  excepted. 

The  appellant  wishes  this  court  to  say  whether  the  court 
below  was  right  in  deciding  the  second  motion  without  due 
notice  to  him.  I  think  he  had  notice;  a  summons  in  the 
forming  of  a  proceeding  in  an  original  writ  to  bring  a  party 
before  the  court  was  not  necessary.  Watts  wras  there  and 
took  active  part  upon  the  first  motion.  The  exceptions 
clearly  imply  that  he  was  present  when  the  modified  motion 
was  made.  The  bill  says,  in  substance,  it  was  so  done,  and 
Watts  then  declined  to  enter  any  appearance  or  argument 
unless  due  notice  wras  given.  The  court,  it  seems,  thought 
that  his  having  appeared  in  the  first,  and  being  piesent 
when  the  second  was  made,  and  declining  to  attend  further 
to  his  interest  in  the  case,  was  sufficient  notice,  and  I  think 
so  too.  The  court  had  something  to  do  in  determining 
what  was  due  notice  in  the  case,  and  I  see  no  oppression 
or  indecent  haste  in  its  action.  WTatts  sought  to  obtain  a 
mere  technical  advantage  by  assuming  that  he  had  no  no- 
tice, though  it  evidently  was  given  by  making  the  motion  in 
his  presence  and  hearing,  and  by  also  assuming  that  he  was 
not  there  in  law,  though  he  was  there  in  person. 

It  is  not  the  first  time  that  parties  and  counsel  have  en- 
tered into  cases  and  flitted  out  again,  and  then  re-entered, 
perhaps  with  a  view  to  trying  the  nerves  of  the  court,  and 
by  rapidity  of  motion  embarrassing  its  action.  A  court 
that  knows  its  duties  and  powers  will  not  find  in  such  er- 
ratic practice  any  serious  impediment  in  the  way  of  exercis- 
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iiig  properly  its  judicial  functions.  Watts  asked  for  no 
time  to  prepare.  The  court  only  went  on  in  the  same  cause 
in  which  Judge  Watts,  and  Wheaton,  attorney-general,  had 
been  so  long  and  so  ably  in  argument.  I  can  not  consent 
to  reverse  this  cause  upon  the  ground  that  Judge  Watts  was 
not  notified  of  the  proceeding. 


REPORTS  OF  OASES 

DETERMINED    IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY   OF   NEW   MEXICO. 

JULY    TERM,   1859. 


FEANCISCO  LEONAEDO  v.  TEEEITOEY  OF  KEW 
MEXICO. 

FOREMAN'S  NAME  NOT  INDORSED  ON  INDICTMENT,  OBJECTION  WAIVED, 
WHEN.— Where  a  defendant  in  a  criminal  case  goes  to  trial  in  the  court 
below  without  objecting  to  the  want  of  an  indorsement  of  the  foreman's 
name  on  the  indictment,  he  is  precluded  from  making  that  objection  in 
the  appellate  court,  and  it  will  be  presumed  that  the  indictment  was 
properly  indorsed. 

INDORSEMENT  OF  FOREMAN'S  NAME  INDISPENSABLE. — The  indorsement  of 
the  foreman's  name  on  an  indictment  is  an  indispensable  act.  Per  Ben- 
edict, C.  J. 

CAPTION  OF  INDICTMENT,  SUFFICIENCY  OF. — Where  the  caption  of  an  indict- 
ment states  that  the  grand  jury  "were  impaneled,  sworn,  and  charged 
to  inquire  within  and  for  the  the  body  of"  a  particular  county,  it  is  suffi- 
cient to  show  that  they  were  legally  selected  from  that  county,  without 
a  distinct  averment  of  that  fact. 

RECEIVING  STOLEN  GOODS— PREVIOUS  CONVICTION  OF  THIEF  UNNECESSARY-.— 
A  receiver  of  stolen  goods  may  be  tried  and  convicted  without  a  previous 
arrest,  trial,  and  conviction  of  the  thief. 

IMMATERIAL  OR  TECHNICAL  EXCEPTIONS.— After  a  trial  on  the  merits,  the 
judgment  in  a  criminal  case  will  not  be  reversed  on  immaterial  or  tech- 
nical exceptions. 

RECEIVING  STOLEN  GOODS,  WHAT  CONSTITUTES.— One  who,  knowing  or  hav- 
ing good  reason  to  believe  that  goods  are  stolen,  retains  them  for  a  sin- 
gle moment,  or  permits  their  concealment  in  his  house,  either  for  the 
purpose  of  appropriating  them  to  his  own  use  or  for  the  purpose  of 
obtaining  the  reward,  may  be  convicted  of  receiving  stolen  goods- 
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VERBAL  INSTRUCTIONS  TO  JUKT.— Under  the  act  of  the  legislature  of  January, 
1863,  the  judge's  instructions,  in  criminal  as  well  as  civil  actions,  should 
be  in  writing,  but  where  verbal  instructions  were  given  in  a  criminal  case, 
the  judgment  will  not  be  reversed  on  that  ground,  unless  the  instruc- 
tions are  excepted  to  at  the  time  and  embodied  in  the  bill  of  exceptions, 
and  are  substantially  erroneous  and  prejudicial  to  the  defendant. 

"SUIT,"  MEANING  OF,  IN  ACT  OF  1853.— The  word  "suit"  in  the  act  of 
January,  1853,  requiring  instructions  to  be  in  writing,  applies  only  to 
civil  causes.  Per  Boone,  J.,  dissenting.  Benedict,  C.  J.,  and  the  other 
judges,  contra. 

INSTRUCTIONS  GIVEN  WITHOUT  REQUEST.— It  is  the  right  of  the  judge  pre- 
siding at  a  criminal  trial  to  instruct  the  jury  without  being  requested  to 
do  so  by  the  parties.  Per  Benedict,  C.  J. 

APPEAL  from  the  district  court  for  Bernalillo  county. 
The  case  is  stated  in  the  opinion  of  Boone,  J. 

Baird  and  Hopkins,  for  the  appellant. 

H.  N.  Smith,  attorney- general,  for  the  appellee.  1.  The 
statute  requiring  written  instructions  in  all  "suits"  applies 
only  to  civil  causes:  Tonil.  L.  Diet.  535.  2.  The  caption 
of  the  indictment  is  sufficient:  Whart  Free,  of  Indictments 
14  and  20;  Tenor io  v.  Territory,  ante,  279. 

By  Court,  BOONE,  J. : 

The  defendant,  Francisco  Leonardo,  was  committed  at 
the  last  term  of  the  April  court  for  Bernalillo  county,  upon 
an  indictment  for  receiving  stolen  goods,  the  property,  goods, 
and  chattels  of  one  Louis  Zeckendoft'er.  The  jury  assessed  a 
fine  of  one  dollar,  upon  which  judgment  was  entered  by  the 
court  below  in  the  usual  form.  Upon  the  record  herein  as 
presented,  it  appears  that  the  clerk  below  has  omitted  to 
certify  the  judgment  rendered;  but,  by  the  argument  of  the 
attorney-general  and  the  counsel  for  the  defendant,  the  court 
is  permitted  to  regard  the  judgment  as  entered  below  in  the 
usual  form. 

Several  exceptions  were  taken  in  the  court  below,  and 
errors  assigned  in  this  court,  which  are  in  substance  a.s 
follows,  to  wit:  That  the  indictment  is  defective;  that  the 
caption  does  not  state  that  the  jury  were  taken  from  the 
proper  county,  and  that  it  is  not  shown  that  the  person 
who  is  alleged  to  have  stolen  the  money  was  first  arrested, 
tried,  and  convicted;  that  the  court  erred  in  refusing  a  new 
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trial,  and  that  the  court  erred  in  charging  the  jury  verbally, 
without  being  requested  to  do  so.  The  indictment  in  this 
case  is  in  the  usual  form,  as  laid  down  in  the  books  of  ap- 
proved precedents;  it  is  full  and  explicit  as  to  the  offense 
charged,  and  every  material  allegation  is  substantially  set 
forth.  It  was  stated  in  the  argument,  but  nowhere  appears 
in  the  exceptions  of  errors  filed,  that  the  name  of  the  fore- 
man was  not  indorsed  upon  the  indictment,  as  to  the  finding 
by  the  grand  jury.  The  defendant  should  have  taken  notice 
of  this  in  the  court  below.  He  did  not  do  so,  but  chose  to 
go  to  trial,  and  he  is  now  precluded  from  obtaining  any 
advantage  of  this  defect,  if  any  in  fact  existed;  and  it  is  fair 
to  presume  that  all  was  regular  in  the  court  below;  that  the 
name  of  the  foreman  is  regularly  indorsed  upon  the  indict- 
ment; but  that  it  is  a  clerical  error  of  the  clerk  in  omit- 
ting to  copy  it  in  the  record.  Of  this  I  have  no  doubt 
whatever.  The  caption  of  the  indictment  is  defective,  it 
is  alleged,  because  it  does  not  state  in  express  terms  that 
the  grand  jury  were  taken  from  the  county  of  Bernalillo. 
Upon  this  point  the  court  has  no  doubt.  The  caption  states 
that  "the  grand  jury  for  the  territory  of  New  Mexico  were 
impaneled,  sworn,  and  charged  to  inquire  within  and  for 
the  body  of  the  county  of  Bernalillo;"  and  it  is  an  extremely 
forced  presumption,  to  suppose  that  a  grand  jury  thus 
designated  were  taken  from  a  neighboring  county,  instead 
of  the  county  where  the  trial  took  place  and  in  which  the 
offense  was  committed.  It  is  therefore  sufficiently  apparent 
that  they  were  properly  and  legally  selected. 

As  to  the  exception,  that  the  person  stealing  the  money 
should  have  first  been  arrested,  tried,  and  convicted,  it  is 
only  necessary  to  say  that  the  act  of  assembly  in  express 
terms,  has  declared  this  to  be  unnecessary,  and  such,  I 
believe,  is  not  the  law  in  any  state  in  the  union.  After  a 
trial  upon  the  merits,  this  court  will  not  reverse  upon  im- 
material or  technical  exceptions.  This,  I  believe,  has  been 
the  ruling  of  every  appellate  court  in  England  as  well  as  in 
this  country  for  the  last  three  hundred  years,  and  yet  courts 
are  still  urged  to  pass  upon  exceptions  of  that  character, 
and  this  although  it  must  be  apparent  that  they  are  certain 
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to  share  the  same   fate  of  the  thousand   and  one  similar 
cases  already  decided  upon. 

To  seriously  regard  trivial  and  unestablished  exceptions 
to  indictments  and  proceedings  in  criminal  cases,  would,  i» 
^  majority  of  cases,  entirely  defeat  the  ends  of  justice,  make 
trial  by  jury  a  mockery,  and  courts  of  justice  a  curse  in- 
stead of  a  benefit  to  the  country.  There  are  well-settled 
and  substantial  objections  that  may  exist  and  be  alleged 
against  an  indictment  which  no  trial  by  a  jury,  however  fair, 
can  cure.  In  cases  of  this  character  it  is  the  duty  of  the 
court  to  arrest  the  judgment.  For  it  is  the  right  of  every 
defendant  arraigned  upon  a  criminal  indictment  to  demand 
that  the  matters  charged  against  him  should  be  set  forth  in 
such  a  manner  as  to  afford  him  protection,  as  a  bar  to  any 
subsequent  prosecution  for  the  same  offense,  and  unless  our 
courts  disregard  every  or  all  established  principles  of  law 
and  common  sense,  no  other  exceptions  should  be  enter- 
tained. 

The  motion  for  a  new  trial  was  overruled  by  the  court 
below,  and  this  court  is  unanimously  of  the  opinion,  from  the 
facts  exhibited  upon  the  record,  that  the  ruling  was  correct. 
All  the  money,  amounting  to  two  thousand  five  hundred 
dollars,  was  found  concealed  in  the  house  of  the  defendant, 
with  the  exception  of  some  fifty  dollars  paid  to  him  by  the 
person  who  stole  it,  in  the  purchase  of  a  horse  and  some 
provisions;  and  when  the  fact  of  the  larceny  was  mentioned 
to  him  on  the  morning  after  the  occurrence,  he  admitted  that 
he  knew  where  the  money  was,  and  stated  that  he  would 
disclose  the  fact  to  the  owner,  for  the  sake  of  the  reward  of 
two  hundred  dollars  which  was  offered  for  its  recovery. 
This  was  sufficient  to  satisfy  the  jury  that  he  knew  where  the 
money  was,  and  the  fact  of  his  having  received  a  portion  of 
it  from  the  thief,  in  the  purchase  of  a  horse  and  provisions, 
was  calculated  to  leave  no  doubt  upon  their  minds  of  his 
knowledge  as  to  who  the  thief  was.  And  if  the  defendant, 
for  a  single  moment,  retained  this  money,  or  any  portion  of 
it,  or  permitted  it  to  be  concealed  in  his  house,  either  for 
the  purpose  of  appropriating  the  same  to  his  own  use,  or  for 
the  purpose  of  obtaining  the  reward,  he  is  guilty  of  the 
charge.  The  smallness  of  the  fine  imposed,  or  assessed,  by 
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the  jury,  was  no  doubt  the  result  of  a  conviction  on  their 
part  that  howsoever  he  might  be  guilty  in  the  eye  of  the 
law,  yet  having  shown  a  disposition  to  return  the  money, 
which  was  done  to  the  entire  amount,  a  mere  nominal 
punishment  was  all  that  was  required,  and  whether  the  jury 
erred  in  this  view  of  the  case  or  not,  it  is  certainly  no  good 
ground  for  the  defendant  to  take  exceptions  to.  He  at 
least  should  not  complain  of  this. 

There  is  another  exception  taken  in  this  case  to  the  action 
of  the  court  below,  which  I  will  now  proceed  to  notice.  It 
is  that  the  court  erred  in  giving  verbal  instructions  to  the 
jury.  A  majority  of  the  court  are  of  the  opinion  that  the 
act  of  assembly  upon  this  subject  extended  to  criminal 
prosecutions  as  well  as  civil  cases.  My  opinion  is  unchanged 
upon  this  point,  and  I  am  constrained  to  differ  with  the 
majority  of  the  court.  There  was  no  fault  found  with  the 
court  below,  by  the  counsel  for  the  defendant,  with  anything 
that  was  said  to  the  jury  by  the  court,  and  the  remarks 
made  to  them  were  very  few.  No  exception  was  made  as  to 
an  instruction  either  upon  the  law  or  the  facts  in  the  case, 
and  no  request  made  to  the  court  to  reduce  the  instructions 
given  to  writing.  But  the  objection  rests  upon  the  naked 
fact  of  an  act  of  assembly,  which,  it'  is  contended,  prohibits 
the  judge  in  all  cases  from  delivering  a  verbal  charge  to 
the  jury.  There  are,  I  am  awrare,  in  many  states  of  this 
union,  statutes  which  require  the  judge  in  all  cases,  when 
requested  by  counsel,  to  furnish  a  copy  of  his  charge  to 
the  jury.  This  is  probably  right  and  proper,  and  although 
some  of  the  judges  look  upon  it  as  a  privilege  liable  to  be 
abused  by  counsel,  in  sometimes  requiring  written  opinions 
when  really  no  possible  objections  in  any  way  can  be  made 
to  the  charge;  yet  such  is  the  high  character  and  courteous 
deportment  of  a  vast  majority  of  the  members  of  the  bar  in 
the  United  States,  in  their  bearing  towards  the  court,  that 
it  seldom  occurs  that  a  judge  is  asked  to  commit  his  charge 
to  writing,  unless  the  counsel  is  sincere  in  the  belief  that 
he  has  erred  in  his  view  of  the  law,  or  has  misstated  the 
facts  in  the  case;  any  other  course  would  be  regarded  as 
captious.  The  judge  is  presumed,  at  least,  to  occupy  an 
impartial  position  on  the  bench,  arid  he  should  be  actuated 
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solely  by  a  desire  to  see  that  the  law  should  prevail,  and 
the  ends  of  justice  be  attained,  and  if  to  effect  these  re- 
sults, he  should  be  of  opinion  that  the  jury  required  in- 
structions or  an  elucidation  of  the  evidence,  it  is  his  duty 
to  give  it  to  them.  The  act  of  assembly  in  question  is  in 
these  words:  "That  in  any  suit  in  the  district  court,  the 
judges  shall  give  their  instructions  to  the  jury  in  writing 
only,  and  such  instructions  thus  given  shall  be  filed  with 
the  papers  in  the  case." 

I  shall  not  undertake  here  to  enter  upon  the  question, 
as  to  how  far  it  is  in  the  power  of  a  territorial  legislature  to 
regulate  the  action  of  United  States  judges,  as  to  the  man- 
ner and  mode  of  administering  justice  in  the  trial  of  causes, 
or  whether  it  has  the  power  to  say  that  every  word  uttered 
by  a  judge  to  a  jury,  in  all  civil  suits  and  criminal  prose- 
cutions shall  be  in  writing.  Would  it  not,  by  a  parity  of  rea- 
soning, have  the  power  to  say  the  judges  should  not  give 
any  instructions  whatever?  However  this  may  be,  I  feel  it  to 
be  a  matter  of  duty  and  self-respect,  not  to  give  a  latitudi- 
nous  construction  to  an  act  of  the  legislature,  calculated, 
in  my  opinion,  to  impose  unnecessary  burdens  upon  the 
bench. 

In  endeavoring  to  ascertain  what  is  the  true  Anglo-Saxon 
meaning  which  the  legislature  attached  to  the  word  suit, 
I  do  not  deem  it  necessary  to  refer  to  Blackstone,  Coke,  or 
the  Year  Book,  or  to  the  old  Latin  lexicographers,  or  to 
the  early  writers  upon  civil  law,  for  I  very  much  question 
whether  these  books  were  read  or  studied  by  the  legislature 
that  passed  the  law,  with  any  view  of  finding  out  the  true 
meaning  and  definition  of  the  word  suit.  It  is  plain  and 
obvious  that  this  word,  in  common  parlance,  means  the 
mode  and  manner  adopted  by  law  to  redress  civil  inju- 
ries; in  other  words,  that  it  means  civil  action.  That  this 
is  the  common  and  universal  acceptation  of  the  meaning  of 
the  word  suit,  can  not  be  denied.  The  words  criminal  suit 
sound  awkwardly,  at  least  to  the  professional  ear,  and  are 
seldom  or  never  used.  Had  it  been  the  intention  of  the 
legislature,  or  the  gentlemen  who  framed  the  law,  to  include 
trials  for  crimes  and  misdemeanors,  the  words  "and  crim- 
inal prosecutions"  wrould  unquestionably  have  been  added. 
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The  universal  rule  for  construing  statutes  is  to  presume 
that  the  legislature  attached  the  usual  and  customary  mean- 
ing to  the  words  employed  in  connection  with  the  subject- 
matter  under  consideration.  And  this  is  certainly  the  only 
fair  and  honest  mode  of  arriving  at  their  intention.  A  de- 
parture from  this  common-sense  rule  must  invariably  lead 
the  inquirer  into  a  thousand  devious  paths.  It  is  certainly 
the  only  safe  rule  for  a  judge  to  pursue,  and  should  never 
be  deviated  from.  No  other  construction,  therefore,  can,  in 
my  opinion,  be  fairly  put  upon  the  act  in  question,  than 
that  the  legislature  intended  to  impose  the  duty  on  the 
judge,  of  writing  out  his  opinion  in  civil  cases  only. 

For  myself,  I  care  nothing  about  the  matter,  and  shall, 
of  course,  in  the  trial  of  civil  suits  and  criminal  prosecutions 
conform  to  the  views  of  the  majority  of  the  court;  my  only 
objection  is  to  the  principle  involved. 

The  court  are  unanimous,  however,  that  the  judgment  of 
the  court  below  can  not  be  reversed  upon  this  ground,  for 
it  does  not  appear  that  there  was  any  misstateinent  of  law 
or  fact  to  the  jury. 

The  judgment,  therefore,  of  the  court  below  is  affirmed 
with  costs. 

Separate  opinion  of  BENEDICT,  C.  J. : 

Although  I  concur  in  the  judgment  which  the  court  ren- 
ders in  this  case.  I  am  not  content  to  let  it  rest  without 
putting  upon  record  my  opinion  as  to  one  or  two  points 
which  have  been  presented.  The  transcript  shows  that  the 
defendant  moved  in  arrest  of  judgment,  assigning  as  one 
ground,  that  the  court  charged  "and  directed  the  jury,  as  to 
the  law  and  fact,  without  being  requested  or  desired  to  do  so ; 
and  that  said  charge  and  direction  was  given  verbally, 
without  requirement,  against  the  provisions  of  the  statute, 
thereby  illegally  influencing  the  jury."  Defendant  excepted 
to  the  court's  overruling  the  motion.  As  to  the  exception 
that  the  court  charged  and  directed  the  jury  without  being 
requested  or  desired,  I  can  hardly  think  that  the  distin- 
guished counsel  for  the  defense  could  have  been  very  serious 
in  the  insertion  of  that  portion  in  the  motion  or  bill.  The 
power  and  right  of  a  judge  to  give  a  charge  to  the  trial  jury 
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after  hearing  the  evidence,  when  he  shall  think  proper  and 
shall  believe  that  right  and  justice  in  the  case  demand  such 
act  to  be  done  by  him,  does  not  depend  upon  the  wishes  or 
will  of  the  parties  or  their  counsel;  it  is  among  the  func- 
tions and  duties  of  the  judge.  He  is  not  required  to  be  pas- 
sive and  silent,  until  moved  to  the  exercise  of  this  impor- 
tant function  by  the  counsel,  nor  can  he  be  resisted  in  its 
performance,  although  the  matter,  the  principle,  and  law  of 
the  charge  may  be  excepted  to  and  preserved  for  revision  in 
the  appellate  court.  He  should  scrupulously  avoid  en- 
croaching upon  the  rights  of  the  jury,  whether  in  civil  or 
criminal  causes,  but  within  his  sphere  of  duty  and  author- 
ity. He  should  see  in  trials  before  him  that  crimes  do  not 
go  unpunished,  and  that  the  innocent  do  not  fall  under  con- 
viction; that  justice  be  not  thwarted  or  trampled  under  foot; 
that  passions  and  prejudices  do  not  usurp  the  office  of  calm 
minds  and  impartial  judgment;  and  that  sophistries  and 
ignorance  do  not  dominate  over  reason,  logic,  and  the  laws. 
In  instructing  the  jury  below  without  being  required,  the 
judge  but  exerted  his  right  to  do  so,  and  all  exceptions  as 
to  the  kind  of  chair  he  occupied,  or  where  his  hat  was  hung, 
or  where  he  boarded  and  lodged,  would  have  possessed 
equal  legal  merit  and  effect.  Not  so  with  the  other  portion 
of  the  exceptions  mentioned  in  the  case;  this  was  the  in- 
structing verbally.  In  January,  1853  (see  Revised  Statutes), 
the  legislature  enacted,  as  appears  in  the  English  transla- 
tion, as  follows:  "That  in  any  suit  in  the  district  court  the 
judge  shall  give  his  instructions  to  the  jury  in  writing  only, 
and  such  instructions  so  given  shall  be  filed  with  the  papers 
in  the  case." 

I  am  not  aware  that  any  judge  in  this  territory  has  ever 
held  that  this  provision  was  binding  upon  him  in  the  trial 
of  causes  arising  under  the  laws  of  the  United  States.  In 
such  cases  our  courts  look  for  their  rules  of  proceeding  and 
practice  to  a  source  superior  in  authority  to  our  general  as- 
sembly. In  cases  arising,  however,  out  of  the  legislative 
acts  of  this  territory,  and  in  trials  in  that  branch  of  jurisdic- 
tion, the  courts  have  conformed  in  their  rules  of  procedure 
to  those  prescribed  by  the  legislature  where  the  subject 
was  one  of  rightful  legislation  in  its  hands. 
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In  the  act  cited,  the  word  suit  being  employed  in  the 
English  publication,  the  court  below  seems  to  have  held,  and 
the  judge  of  that  court  holds  still,  that  civil  suits  only  are 
included,  and  criminal  causes  are  excluded.  Now  to  a 
rightful  interpretation  of  the  act,  it  must  be  taken  into  con- 
sideration that  the  translation  is  from  the  original  in 
Spanish.  It  is  so  marked  in  the  statutes.  It  was  intro- 
duced, passed,  and  approved  by  the  governor  in  Spanish; 
then,  if  there  is  any  discrepancy  between  the  plain  and  un- 
questioned meaning  of  the  terms  used  in  the  Spanish  origi- 
nal and  the  terms  used  to  express  the  same  meaning  in  the 
English  translation,  the  original  must  prevail.  In  the  in- 
terpretation of  the  law  the  Mexican  people  are  not  to  lose 
the  benefit  of  their  laws  enacted  in  their  own  tongue,  be- 
cause the  translation  has  done  injustice,  or  because  those 
who  occupy  judicial  seats  may  not  be  versed  in  the  Spanish 
idiom.  Now,  the  word  used  in  the  original  act  in  Spanish 
and  which  is  translated  suit,  is  causes;  this  is  plural  of  the 
noun  causa.  The  causa,  according  to  high  Spanish  authori- 
ties in  lexicography,  when  used  in  relation  to  judicial  pro- 
ceedings, means  lawsuits,  trials,  criminal  causes  or  informa- 
tion: See  Velazquez'  Dictionary. 

By  reference  to  the  Spanish  and  Mexican  law-writers,  we 
find  that  the  word  causas  is  used  to  embrace  all  causes,  as 
well  criminal  as  civil.  The  terms  suit  and  lawsuit,  we  find, 
when  translated  into  Spanish,  to  be,  in  connection  with  ju- 
dicial matters,  pleito,  and  this  word  is  defined  litigation 
judicial  contest,  lawsuit.  Cause  in  English  includes  those 
civil  and  criminal,  so  the  w-ord  causas  in  Spanish  expresses 
civil  and  criminal  causes. 

From  this  exposition,  there  can  be  no  doubt  that  the  act, 
as  written,  passed,  and  approved  in  the  Spanish  original, 
and  as  it  now  stands  upon  the  statute  books,  does  require 
the  judges  to  give  their  instructions  to  juries  in  all  cases, 
civil  and  criminal,  in  writing.  New  Mexico  is  not  strange 
and  alone  in  this  kind  of  legislation.  Many  states  have  en- 
actments on  the  same  subject,  and  not  infrequently  more 
stringent  in  limiting  their  judges'  action  in  the  mode  of  in- 
structing juries.  Our  act  only  requires  the  instructions,  be 
they  what  they  may,  to  be  written,  and  to  be  preserved  with 
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the  files  of  the  cause.  The  judge  may  instruct  to  whatever 
extent  he  may  believe  the  case  demands,  but  he  must  write 
what  he  says.  In  the  motive  that  induced  the  law  in  ques- 
tion, I  can  see  no  good  reason  that  it  should  be  limited  to 
civil  causes  only.  It  was  intended  to  temper  the  inlluence 
of  the  judges  with  the  juries.  Perhaps  the  law-makers 
were  under  the  impression,  justly  obtained,  or  from  mis- 
representation or  caprice,  that  some  of  the  judges  had 
misused  or  abused  the  power  of  instructing,  by  mafting  the 
"last  speech"  to  the  jury.  Perhaps  some  judge,  from  a 
warm  zeal  to  promote  justice  and  prevent  wrong,  had  con- 
tracted a  habit  of  endeavoring  to  enforce,  by  his  delivery 
and  manner,  his  views,  opinions,  and  feelings  upon  juries 
to  such  an  extent  as  to  produce  discontent  among  parties  in 
court.  It  may  have  been,  too,  that  ambitious  and  talented 
counsel,  in  all  the  warmth  of  advocacy  for  their  clients,  had 
felt  chafed  and  chagrined  in  meeting  instructions  pointed 
and  amplified  in  direct  hostility  to  the  counsel's  great  ob- 
ject and  hope — success.  Let  the  complaint  have  been  what 
it  may,  any  motive  apparent  existed  as  strong  with  refer- 
ence to  criminal  causes  as  civil  causes.  Lawyers,  from 
their  education  and  practice,  would  incline  to  look  for  the 
stronger  motive  growing  out  of  criminal  causes.  If  the 
judge  abuses  his  functions,  and  from  his  influence  with 
juries,  becomes  dangerous  to  the  rights  of  parties  on  trial, 
can  it  be  supposed  that  the  legislature  would  only  check 
and  temper  his  action  in  cases  involving  dollars  and  prop- 
erty only,  and  leave  him  loose  to  act  out  his  will,  ample  and 
swift,  in  cases  which  involve  the  liberty  and  life  of  the  party 
upon  trial?  Such  a  discrimination,  I  presume,  is  unknown 
upon  the  statute  books  throughout  the  union,  and  I  cer- 
tainly shall  not  impute  to  our  assembly  the  discredit  of  hav- 
ing adopted  it,  until  the  rules  of  legal  construction  shall 
impose  upon  me  the  obligation  to  determine  that  such 
adoption  has  been  made. 

To  be  prepared  to  instruct  at  all  times  in  writing,  and  not 
to  err  as  to  the  law  or  the  examination  of  facts,  is  a  severe 
task  upon  intellect  and  knowledge.  To  escape  error  and 
never  mistake  the  law  can  hardly  be  expected  of  the  ablest 
and  wisest.  Xo  judge  should,  however,  so  dispose  of  the 
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rights  of  men  from  the  bench  as  to  shrink  from  furnishing 
for  review  the  clearest  evidence  of  his  acts  or  their  legal 
grounds.  The  additional  labor  in  concentrating  the  powers 
of  the  mind  and  condensing  principles  into  writing  has  some 
compensation  in  the  avoidance  of  disputes  and  misrecollec- 
tions  at  the  bar  as  to  what  has  really  been  instructed  when 
exceptions  are  taken.  In  this  the  dignity  of  the  bench  is 
less  annoyed  and  exact  certainty  attained.  The  higher  the 
position  and  more  enlarged  the  service  imposed  upon  a  man 
in  a  free  government,  the  more  intense  is  the  mental  labor 
to  equal  the  duties  and  requirements  of  the  office.  The 
judges  of  the  higher  courts  hold  in  their  hands  the  admin- 
istration of  the  laws  to  their  fellow-beings.  On  these  de- 
pend the  happiness  and  security,  even  the  very  existence,  of 
society.  Labor  and  anxiety,  with  an  oppressive  feeling  of 
responsibilitj^,  are  unavoidable  to  an  enlightened  and  con- 
scientious judge.  The  office  is  not  created  for  the  gratifica- 
tion of  his  pleasures,  vanity,  or  pride.  He  is  in  a  high 
trust  position,  for  and  in  behalf  of  the  government,  the 
public,  and  individuals.  This  ease  and  quiet  must  con- 
stitute no  part  of  the  rule  of  his  conduct,  nor  must  he  shrink 
from  any  burden  or  labor  as  hard  and  unbearable,  when 
required  by  the  legislative  powers,  with  an  intentional  want 
to  arrive  at  greater  directness,  exactness,  and  justice  and 
right  in  guarding  and  enforcing  the  natural  and  legal  rights 
of  men.  The  continuance  in  an  office  and  receiving  its 
honors  and  emoluments  should  all  be  received  as  evidence 
of  a  willingness  on  the  part  of  the  incumbent  to  discharge 
all  the  duties,  bear  all  the  burdens,  and  perform  all  the 
labor  pertaining  to  the  office. 

As  to  the  instructing  verbally  in  this  case,  I  am  clearly 
of  opinion  that  it  was  improper  on  the  part  of  the  court 
and  in  direct  violation  of  the  statute.  Yet  that  complaint  can 
avail  the  convicted  defendant  nothing.  In  the  hearing  he 
has  obtained  in  this  court,  he  should  have  embodied  the 
charge  itself  and  been  able  to  have  submitted  it  to  the  in- 
spection of  this  court.  This  court  will  not  reverse  any 
cause  for  alleged  irregularties  in  the  manner  of  charging 
the  jury,  unless  the  charge  itself  shall  be  preserved  and  the 
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record  shall  show  that  it  was  excepted  to  when  delivered. 
This  court  must  be  able  to  see  that  the  instructions  were 
such  as  might  lead  to  influence  unfavorably  the  party  com- 
plaining. Nothing  will  be  regarded  as  instructions  re- 
quired to  be  written  except  those  given  upon  the  law  and 
evidence  touching  the  merits  of  the  case  and  the  issues 
submitted  to  the  jury.  Trivial  exceptions  upon  immaterial 
matters  will  work  no  relief  to  the  objector,  and  especially 
when  the  whole  record  shall  show7  that  upon  full  trial  sub- 
tantial  justice  has  been  done  between  the  parties.  The  in- 
dorsement of  the  name  of  the  foreman  of  the  grand  jury 
upon  the  indictment  is  an  indispensable  act.  I  would  not 
for  a  moment  be  understood  as  tolerating  the  idea  that  the 
court  could  arraign  the  accused  and  compel  him  to  plead 
to  and  go  to  trial  upon  an  indictment  without  such  indorse- 
ment. No  notice  was  taken  of  such  omission  in  this  case 
below.  Surely  no  counsel,  in  the  fulfillment  of  his  profes- 
sional duties,  would  submit  his  client  to  all  the  expenses, 
perils,  and  mortifications  of  a  trial  for  felony,  knowing  such 
a  fatal  deficiency  to  exist  in  the  form  of  proceedings,  and  in 
giving  faith  and  authority  to  the  public  charge  of  crime. 
It  certainly  can  not  be  supposed  that  the  omission  could 
have  escaped  the  counsel's  examination. 

All  reasonable  presumptions  in  this  court  are  now  in 
favor  of  the  proceedings  having  been  regular,  and  the  con- 
viction rightfully  had  in  the  court  below.  Particularly  is 
this  the  case  when  the  charge  does  not  involve  life  or  a 
total  destruction  or  forfeiture  of  the  liberty  of  the  accused. 
In  this  case  it  is  fair  to  presume  that  the  indorsement  ex- 
isted in  the  court  below,  and  that  clerical  laches  have  failed 
to  send  the  fact  with  the  transcript.  The  clerk  does  certify 
that  the  "indictment"  was  found  by  the  grand  jury.  A 
glance  at  the  transcript  will  at  once  evince  the  irregular 
and  inexperienced  manner  in  which  it  is  prepared.  The 
defendant  brought  this  case  for  review.  It  was  upon  him 
to  have  a  perfect  record  before  us.  The  party  presumes 
too  much  upon  the  want  of  caution  and  firmness  of  this  tri- 
bunal, so  far  as  its  history  has  yet  been  unrolled,  when 
he  brings  his  case  here,  and  with  a  mutilated  record,  caused 
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by  evident  clerical  errors,  hopes  to  escape  upon  an  unten- 
able technical  objection  the  just  denunciations  of  the  law 
which  have  overtaken  him  in  the  district  court. 

The  attorney-general  for  the  territory  might  well  have 
gone  to  a  hearing  upon  the  transcript,  with  an  intelligent 
foresight  that  though  the  defendant  had  filed  an  evidently 
diminished  record,  the  court  would  properly  regard  and  en- 
force the  legal  presumptions  inherent  in  the  cause. 

BLACKWOOD,  J.,  concurred  with  his  honor  the  chief  justice. 


JOHN  0.  MOOEB   v.  WILLIAM  J.  DAVEY,  EICHAED 
OWENS,  AND  GEOEGE  H.  ESTES. 

SPANISH  AND  MEXICAN  LAW  OF  REGISTRATION  OF  MORTGAGES.—  By  the 
Spanish  and  Mexican  law  prevailing  in  this  territory  at  date  of  the  treaty 
of  Guadalupe  Hidalgo,  and  still  in  force  except  so  far  as  repealed  by 
statute,  a  mortgage  was  inoperative  upon  the  property  unless  recorded  in 
the  mortgage  office  of  the  judicial  district  in  which  the  property  was 
situated,  and  the  mortgage  was  required  to  be  presented  to  the  register 
for  inscription  within  six  days,  if  executed  in  the  town  where  it  was  to  be 
registered,  and  within  one  month  if  executed  elsewhere,  and  to  be  regis- 
tered in  twenty-four  hours  after  such  presentation. 

MORTGAGE  TO  BE  REGISTERED,  WHERE. — Under  the  act  of  January  12,  1852, 
a  mortgage  is  not  valid  except  between  the  parties  interested,  or  as  to 
those  having  actual  notice  of  it,  until  it  shall  be  deposited  for  registration 
with  the  clerk  of  the  county  where  it  was  executed. 

IDEM— EFFECT  OF  NON-REGISTRATION. — A  mortgage  executed  in  one  county, 
of  land  lying  in  another,  and  never  deposited  with  the  clerk  of  the  former 
county  for  registration,  but  recorded  in  the  latter  in  eleven  days  after 
execution,  must  be  postponed  to  a  judgment  recovered  in  the  former 
county  two  days  after  the  mortgage  was  made,  execution  upon  which 
was  immediately  issued  and  levied  upon  the  land,  the  judgment  creditor 
having  no  notice  of  the  mortgage,  where  the  levy  is  kept  alive  and  the 
land  sold  thereunder  to  the  judgment  creditor;  and  the  latter's  title  can 
not  be  affected  by  a  subsequent  foreclosure. 

APPEAL  from  the  district  court  for  Eio  Arriba  county. 
The  opinion  states  the  case. 


M.  Ashurst,  for  the  appellant. 
Smith  and  Tompkins,  for  the  appellee. 
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By  Court,  BENEDICT,  C.  J. : 

In  the  district  court,  Moore  filed  his  bill  to  foreclose  a 
mortgage  against  Davey.  In  the  course  of  the  proceedings, 
Davey  filed  his  plea,  setting  forth  that  Richard  Owens  and 
George  H.  Estes  had  obtained  a  judgment  against  him  in 
the  district  court  for  a  large  amount  of  money,  prior  to  the 
execution  of  the  mortgage,  and  that  by  virtue  of  execution 
in  pursuance  thereof,  they  had  become  the  purchasers  of 
the  identical  lands  mentioned  in  the  mortgage;  that  being 
interested  in  the  premises,  they  had  not  been  made  parties 
defendant  in  the  bill.  The  plaintiff  demurred,  but  his  de- 
murrer was  overruled  by  the  court.  Afterwards  Owens  and 
Estes  were  admitted  as  defendants,  and  filed  voluntarily 
their  answer  to  the  bill. 

It  appears  that  the  mortgage  was  executed  on  the  twenty- 
third  day  of  June,  1853,  in  the  county  of  Santa  Fe,  and 
recorded  in  the  county  of  Rio  Arriba,  where  the  land  lay, 
the  second  of  July  following.  Two  judgments  are  set  forth 
in  the  complaint — one  rendered  in  the  district  court  of  Santa 
Fe  county  on  the  twenty-third  of  June,  1853,  for  one  thousand 
seven  hundred  and  seventy  dollars,  and  the  other  on  the 
twenty-fifth  of  the  same  month,  in  the  same  county,  for  seven 
hundred  and  sixty-one  dollars  and  twenty-four  cents.  The 
answers  set  forth,  in  substance,  that  executions  were  im- 
mediately issued  in  proper  form,  and  levied,  and  the  levy 
kept  alive  until  the  lands  were  sold  and  purchased  by  Owens 
and  Estes.  At  the  April  term  of  the  district  court,  1857, 
a  decree  was  rendered  against  Davey  for  the  amount  due 
upon  the  mortgage,  and  if  the  decree  should  not  be  paid 
within  sixty  days,  the  lands  included  in  the  mortgage  against 
which  a  decree  of  foreclosure  was  made,  should  be  sold; 
and  that  Owens  and  Estes  should  deliver  possession  of  the 
premises  to  the  purchaser  within  sixty  days  after  the  sale. 
From  the  decree  they  appealed.  It  is  insisted  in  this  court 
that  the  appellants,  by  their  judgments,  executions,  and 
levy,  acquired  a  lien  upon  the  lauds  prior  to  the  mortgage; 
that  they  never  lost  it;  that  they  were  rightfully  in  possession 
of  the  premises  under  their  judgment,  lien,  levy,  and  pur- 
chase, and  that  therefore  the  court  erred  in  disregarding 
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their  rights  in  the  decree  of  foreclosure,  and  also  in  its  de- 
cree that  they  should  deliver  up  the  possession  of  the  lands 
to  the  purchaser  under  the  decree. 

From  the  silence  of  our  statutes  at  the  time  the  mortgage 
in  question  was  made",  as  to  is  qualities  and  the  legal  con- 
sequences which  followed  its  execution,  we  are  to  turn  for 
information  and  authority  to  the  Spanish  and  Mexican  law, 
as  it  stood  at  the  time  of  the  treaty  of  Guadalupe  Hidalgo. 
In  view  of  that  law  (still  in  force  where  not  repealed  or 
modified),  this  was  a  conventional  mortgage,  or  one  exe- 
cuted by  the  mutual  agreement  of  the  parties,  and  in  writ- 
ing, and  in  which  the  property  mortgaged,  the  terms  and 
conditions  were  duly  set  forth.  Such  "mortgage,  in  order 
to  have  effect,  must  be  registered  in  the  mortgage  office. 
If  this  be  not  done,  the  mortgage  is  inoperative :"  Schmidt, 
Civil  Law  of  Spain  and  Mexico,  8.  The  mortgage  "at- 
taches to  the  mortgaged  property,  and  follows  it  until 
released,  in  whatever  hands  it  may  fall:"  Id.  "The  per- 
son in  whose  favor  the  mortgage  is  given  has  the  right  to 
seize  the  property  for  the  satisfaction  of  his  debt  or  claim, 
in  whatever  hands  said  property  may  be  found."  For  "this 
purpose  he  may  resort  to  executory  proceedings,"  etc.:  Id. 
183.  "Every  contract  creating  a  mortgage  must  be  regis- 
tered in  the  mortgage  office  of  the  judicial  district  where 
the  mortgaged  property  is  situated."  If  such  registration 
"is  not  made,  the  property  is  not  considered  mortgaged, 
and  the  contract  is  only  personal." 

These  extracts  show  the  benefits  as  getting  security  in  the 
property,  which  results  to  the  mortgagee  by  the  mortgage, 
but  to  have  "effect  it  must  be  registered,  otherwise  it  is 
inoperative."  "The  property  is  not  considered  mortgaged." 
The  contract  is  only  personal.  The  registration  had  to  be, 
too,  at  the  place  pointed  out.  Also  the  mortgage  had  to 
be  presented  to  the  register  for  inscription  within  six  days 
after  the  execution  of  the  contract,  if  made  in  the  same  town 
where  the  registry  was  to  be  made,  and  within  one  month 
if  made  elsewhere;  and  it  had  to  be  registered  within  twenty- 
four  hours  from  the  time  of  presentation. 

We  will  now  examine  some  of  the  provisions  of  the  terri- 
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torial  statutes  entitled  "Conveyances."  The  Revised  Code, 
page  194,  section  14,  defines  where  conveyances  shall  be 
registered,  since  that  act  went  into  effect.  In  this  respect 
it  changed  the  rule  before  quoted.  "All  writings  convey- 
ing real  estate,  or  by  which  real  estate  may  be  affected  in 
law  or  equity,  which  shall  be  signed,  acknowledged,  and 
certified  in  the  manner  herein  prescribed,  shall  be  regis- 
tered in  the  office  of  the  archives  of  the  county  wherein  said 
conveyance  is  made. 

"All  persons  making  said  instruments  of  conveyance 
after  they  shall  be  signed,  certified,  and  registered,  in  the 
manner  above  described,  shall  give  notice  of  the  time  of 
its  being  registered  in  the  office  of  the  register,  to  all  per- 
sons mentioned  in  said  conveyance,  and  all  purchasers  and 
mortgagors  shall  be  considered  in  law  and  equity  to  have 
purchased  under  said  notice." 

"None  of  said  writings  shall  be  valid  except  to  the 
parties  interested  and  those  who  have  actual  notice  of  the 
same,  until  it  shall  be  deposited  in  the  office  of  the  clerk  to 
be  registered." 

The  Spanish  rules  quoted,  and  the  statutory  provisions, 
will  aid  us  in  the  determination  of  this  case.  Although 
he  had  his  mortgage,  still  he  did  not  obtain  its  execu- 
tion until  the  next  day  after  the  first  judgment  in  favor 
of  Owens  and  Estes,  and  did  not  have  it  recorded  (and 
there  is  no  proof  that  it  was  ever  recorded)  until  ten  days 
subsequent  to  the  said  judgment,  and  not  until  the  seventh 
day  after  the  judgment  of  the  twenty-fifth  of  June.  Again, 
the  registration  was  not  made,  and  so  far  as  this  court 
knows,  never  has  been,  up  to  this  date,  made  at  the  office, 
and  within  the  county  specified  by  law.  The  mortgage 
was  made  in  the  county  of  Santa  Fe,  and  the  act  of  twelfth 
of  January,  1852,  provided  it  should  be  registered  in  the 
office  of  the  archives  of  the  county  where  made.  It  was 
recorded  in  the  county  of  Rio  Arriba,  The  office  of  the 
clerk  in  the  county  of  Santa  Fe  was  the  place  where  it 
should  have  been  deposited,  and  the  act  is  plain  and  ex- 
plicit that  it  should  not  be  valid  except  to  the  parties  in- 
terested, and  those  who  had  actual  notice  of  the  mortgage 
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until  it  should  be  deposited  with  the  proper  clerk.  The 
principle  or  rule  contained  in  these  sections  as  to  the  conse- 
quences of  non-registration  is  but  a  re-enactment  of  the 
Spanish  law  upon  the  same  subject. 

The  answer  of  Owens  and  Estes  avers  the  immediate  issue 
of  execution  upon  the  judgment,  and  before  they  had  any 
actual  notice  of  the  execution  of  the  mortgage,  and  that 
upon  the  same  day  or  day  following  after  the  issue  of 
the  writs,  they  were  levied  upon  the  premises  in  question. 
Though  these  executions,  or  a  part  of  them  that  followed 
the  judgment,  are  offered  as  exhibits  in  the  answer,  they  do 
not  appear  in  the  record,  nor  any  proof  explanatory  of  their 
absence  or  descriptive  of  their  contents. 

The  answer  was  replied  to,  and  such  evidence  of  a  docu- 
mentary character  as  appears  in  the  transcript  is  not  so 
clear  and  satisfactory  on  some  points  as  the  defendants 
ought  to  be  able  to  produce.  We  think,  however,  that 
enough  appears  in  the  record  to  establish  Owens  and  Estes' 
lien  in  the  premises  in  preference  to  the  mortgage,  and  that 
the  decree  of  foreclosure  in  disregard  of  their  rights,  and  of 
expulsion  from  possession,  was  erroneous.  They  seem  dili- 
gently to  have  pursued  their  remedy,  and  therefore,  so  far 
as  their  diligence  has  gained  them  legal  advantages  in  good 
faith,  they  stand  favored  in  court.  "The  law  favors  the 
diligent,"  is  a  maxim  well  known  to  every  lawyer.  If  the 
complainant  has  lost  his  hold  upon  the  property,  so  far  as 
these  defendants  are  concerned,  he  will  take  warning  from 
it  and  guard  with  more  legal  vigilance  his  interests  in  the 
future. 

It  is  the  unanimous  opinion  of  the  court  that  the  decree 
of  the  district  court  be,  and  hereby  is,  reversed,  and  that 
the  cause  be  remanded  to  the  district  court  to  be  proceeded 
in,  in  conformity  with  the  general  views  of  this  opinion, 
and  that  upon  additional  proofs  upon  a  rehearing,  the  court 
will  protect  in  its  decree  such  equities  as  the  case  shall  dis- 
close as  accruing  to  any  of  the  parties  upon  the  record. 
And  it  being  made  known  to  the  court  here  that  Richard 
Owens  is  now  deceased,  the  district  court  will  admit  his 
administrator  a  party  representative  in  the  suit. 

Reversed  and  remanded. 
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LEVI  SPIEGELBERG  v.  JOHN  H.  MINK. 

APPEALS  WHERE  JURY  DISPENSED  WITH  —Where  a  cause  is  by  consent  tried 
by  the  judge,  without  the  intervention  of  a  jury,  the  losing  party,  to  en- 
title himself  to  a  revision  of  the  facts  by  the  supreme  court,  should  move 
for  a  new  trial,  and  if  refused,  should  embody  the  evidence  in  a  bill  of 
exceptions. 

PAROL  EVIDENCE  AS  TO  COMPENSATION  or  APPRAISER  OF  ESTATE. — Parol  evi- 
dence is  admissible  to  -show  that  an  appraiser  of  a  decedent's  estate 
agreed  to  serve  without  compensation,  and  also  that  he  performed  no 
service, 

APPRAISER'S  RIGHT  TO  COMPENSATION.— Where  an  administrator  has  joined 
with  a  duly  appointed  appraiser  in  listing  and  valuing  the  property  of  the 
estate,  and  has  accepted  and  acted  upon  the  appraisement  without  objec- 
tion, expressing  himself  as  satisfied  with  it,  he  can  not  resist  payment  of 
the  appraiser's  legal  fees  on  the  ground  that  no  services  were  performed. 

GRATUITOUS  SERVICES.— Where  one  performs  services  for  another  with  the 
intention  of  not  demanding  compensation,  and  is  so  understood  by  the 
other  party,  he  can  not  afterwards  maintain  an  action  for  compensation. 

APPRAISER'S  WAIVER  OF  COMPENSATION.— Clear  and  satisfactory  proof  will 
be  required  to  defeat  the  claim  of  an  appraiser  of  a  decedent's  estate 
to  the  fees  allowed  by  law,  on  the  ground  that  he  consented  to  serve 
gratuitously. 

JURISDICTION  OF  PROBATE  COURT  AS  TO  ALLOWING  CLAIMS.— The  allow- 
ance of  claims  against  a  decedent's  estate  is  so  peculiarly  within  the 
province  of  a  probate  court,  that  another  court  will  not  be  disposed  to 
disturb  its  action  if  the  proceedings  appear  to  have  been  fair  and 
regular. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
facts  appear  from  the  opinion. 

E.  H.  Tompkins,  for  the  appellant. 
If.  Atshurst,  for  the  appellee. 

By  Court,  BENEDICT,  C.  J. : 

Mink  presented,  in  the  probate  court  for  the  county  of 
Santa  Fe,  a  claim  against  Levi  Spiegelberg,  as  administrator 
of  Elias  Spiegelberg,  deceased,  for  the  sum  of  one  hundred 
and  twenty  dollars,  for  service  as  an  appraiser  of  decedent's 
estate.  The  probate  approved  of  sixty-three  dollars  and 
forty  cents  of  the  claim,  and  rejected  the  balance.  The 
administrator  then  appealed  to  the  district  court,  and,  on 
trial,  judgment  was  rendered  against  the  appellant  for  the 
same  amount  adjudged  against  him  in  the  probate,  and 
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thereupon  he  appealed  to  this  court.  The  points  made  in 
the  cause  are  few.  We  deem  it  proper  to  notice  one  matter 
of  practice  which  the  record  brings  to  view.  In  the  district 
court  neither  party  required  a  jury.  The  judge  was  substi- 
tuted in  the  place  of  the  jury,  heard  the  testimony,  and 
found  the  judgment,  or  rather  the  verdict,  upon  the  facts 
submitted.  Spiegelberg  excepted  to  the  decision  of  the 
court,  and  tendered  his  bill  of  exceptions. 

Now,  had  the  cause  been  tried  by  a  jury,  the  party,  to  be 
placed  in  a  condition  to  have  entitled  him  to  a  revision  of 
the  facts  in  this  court,  should  have  moved  the  court  below 
for  a  new  trial,  and,  upon  being  overruled,  embodied  the 
evidence  in  a  bill  of  exceptions.  No  exceptions  could  have 
been  supported  apiinst  the  judgment  of  the  court,  upon  the 
verdict  of  the  jury,  until  its  attention  should  have  especially 
and  formally  been  called  to  a  re-examination  of  the  correct- 
ness of  the  verdict.  So,  too,  where  the  judge  is  substituted 
for  the  jury,  the  party  aggrieved  should  move  for  a  new 
trial,  and  the  judge  be  thus  required  to  revise  his  finding 
upon  the  facts  in  the  case.  If  the  motion  is  carried,  the 
part}1  will  then  be  entitled  to  his  bill  of  exceptions  on  the 
evidence.  This  wrill  be  found  to  be  the  usual  rule  of  prac- 
tice where  the  courts  are  permitted  to  put  the  judge,  by  the 
consent  of  the  parties,  in  the  place  of  the  jury,  in  trying 
the  facts  in  a  civil  action.  In  this  case,  such  course  was 
not  pursued;  the  appellant  only  excepted  to  the  judgment 
of  the  court.  Upon  this  practice  no  point  has  been  made 
before  us  in  this  court,  and  we  shall  give  the  parties  the  full 
benefit  of  a  revision  of  their  testimony,  the  same  as  if  it 
had  been  brought  here  in  the  most  regular  and  commanding 
mode.  The  chief  arguments  have  been  made  in  review  of 
the  evidence,  and  our  judgment  by  both  parties  is  expected 
to  be  rendered  upon  such  merits  as  this  evidence  discloses. 

Mink's  claim  wras  founded  upon  alleged  services  as  one 
of  the  appraisers  of  the  estate  of  the  deceased  Spiegel- 
berg.  It  was  not  questioned  that  he  was  duly  appointed 
and  sworn.  The  statute  provides  that  "appraisers  shall 
receive  at  the  rate  of  fifty  cents  for  every  hundred  dollars 
until  the  termination  of  the  appraisement  on  property  left 
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by  will  as  well  as  property  left  by  intestates:"     Rev.  Codes, 
490. 

It  appears  that  Spiegelberg,  administrator,  made  an  in- 
ventory of  the  deceased's  estate,  and  the  same  was  filed  in 
probate,  amounting  to  the  sum  of  twenty-four  thousand  one 
hundred  dollars  and  fifty-two  cents.  Five  days  from  the 
date  of  said  inventory,  Mink,  with  C.  P.  Clever,  sworn  ap- 
praisers, certify  that  they  had  appraised  the  property  spe- 
cified in  the  inventory  at  the  same  sum  of  twenty-four 
thousand  one  hundred  dollars  and  fifty-two  cents.  This 
appraisement  appears  to  have  been  filed  with  the  probate 
as  the  true  valuation  of  the  estate,  and  its  correctness  was 
never  opposed  by  the  administrator.  The  latter  opposed 
the  justness  of  Mink's  demand  upon  the  grounds,  to  wit: 

1.  He  never  performed  the  services  as  appraiser  to  entitle 
him  to  compensation. 

2.  That   he   agreed   to  perform   those   services   without 
compensation. 

The  only  oral  witness  was  Mr.  Clever,  the  joint  appraiser. 
Some  objection  was  made  by  counsel  for  Mink,  to  the  com- 
petency of  this  witness,  upon  the  ground  that  the  apprais- 
er's action  being  reduced  to  writing,  Mr.  Clever  could  not 
give  verbal  testimony  as  to  anything  said  or  done  by  Mink 
touching  the  premises.  We  think  that  the  court  properly 
admitted  the  witness  to  testify  and  upon  grounds  so 
obvious  as  not  to  require  further  remark  in  this  opinion. 
Clever's  testimony  unfolds  a  state  of  affairs  which  calls  for 
our  marked  condemnation  from  this  place.  We  are  unable 
to  say  that  any  fraud  was  actually  practiced  upon  those  in- 
terested in  the  estate;  but  the  mode  of  procedure,  if  per- 
mitted to  go  unrebuked,  and  should  it  be  repeated,  might 
lead  to  frauds  upon  estates,  heirs,  and  creditors,  of  the  most 
aggravated  character.  A  large  portion  of  the  estate  con- 
sisted of  merchandise.  Clever  testifies  that  he,  the  witness, 
appraised  the  goods  in  company  with  the  administrator; 
that  Mink  did  not  invoice  the  said  goods,  nor  did  he  render 
any  service  in  the  invoicing;  that  Mink  wras  probably  in  the 
store  two  or  three  times  during  the  appraisement.  Clever 
states  the  reason  for  this  strange  conduct  to  have  been,  that 
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the  witness  and  his  partner  had  purchased  the  goods  of  the 
administrator  at  a  certain  percentage  on  the  original  cost, 
and  as  they  were  going  to  put  said  goods  on  the  market, 
they  did  not  desire  said  Mink  to  know  the  prices  of  said 
goods. 

The  way  the  goods  were  appraised  was  by  putting  a  per- 
centage on  the  original  cost.  As  to  the  other  items  in  the 
account,  witness  did  not  appraise  them,  nor  does  he  know 
whether  the  plaintiff  appraised  them  or  not.  Tlie  list  of 
the  other  items  was  made  out  by  the  administrator  and 
Mink,  and  the  administrator  brought  the  certificate  of  ap- 
praisement to  the  witness  and  told  him  it  was  all  right,  and 
he  signed  the  certificate.  Now,  it  is  evident  that  if  Mink 
was  not  present  and  aiding  in  the  invoicing,  it  was  because 
by  design  and  consent  between  the  joint  appraiser  and  the 
administrator  he  was  excluded.  Whether  Mink  knew  that 
he  was  thus  combined  against,  and  became  willingly  pas- 
sive in  his  exclusion  from  his  active  and  sworn  duties,  the 
witness  does  not  say.  The  witness  was  unwilling  to  trust 
the  private  interest  he  had  in  the  subject-matters  to  be  in- 
voiced to  the  information  of  Mink  for  fear  he  might  impart 
his  knowledge  to  the  damage  of  the  new  partnership  in 
trade  then  formed. 

To  all  this  the  administrator  became  a  willing  party. 
What  other  motive  he  may  have  had,  aside  from  the  inter- 
ests of  the  purchasers  of  those  goods  in  usurping  the  duties 
of  Mink,  and  excluding  a  sworn  agent  of  the  law  and  the 
estate  from  the  discharge  of  his  functions,  is  not  brought 
to  view  in  the  testimony.  If  Mink  was  unworthy  of  the 
trust  with  which  he  was  clothed,  and  such  was  known  to 
the  administrator,  he  should  have  resisted  his  appraise- 
ment or  applied  for  his  removal.  From  all  that  appears  in 
this  case,  it  is  difficult  to  resist  the  conclusion  that  Mink 
was  appointed,  at  least  with  the  acquiescence  of  the  admin- 
istrator, with  the  hope,  if  not  the  positive  understanding, 
that  he  should  passively  and  willingly  minister  to  the  con- 
venience of  the  parties  most  immediately  interested  in  the 
goods  to  be  appraised.  We  do  not  see  that  he  was  at  all 
unfaithful  to  their  views  and  wishes.  After  the  goods  were 
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disposed  of,  it  seems  that  Mr.  Clever  became  passive  as  to 
the  other  items  of  the  estate,  though  exceeding  thirteen 
thousand  dollars  in  valuation.  Mink  could  not  give  an}' 
knowledge  of  these  items,  the  imparting  of  which  would 
injure  the  private  interest  of  others,  and  so  Mr.  Clever  re- 
tired from  further  labor,  and  the  administrator  joined  him- 
self with  Mink,  in  whom  both  he  and  Clever  seem  at  this 
point  to  have  found  confidence.  The  administrator  made 
out  the  list,  and  with  Mink,  brought  the  certificate  to 
Clever,  and  told  him  it  was  all  right,  and  he  signed  it. 
The  administrator  w-as  well  satisfied  with  Mink's  labors; 
assured  Clever  that  all  was  right;  filed  the  appraisement 
with  the  probate  as  the  true,  genuine,  and  lawfully  made 
appraisement  of  the  estate  he  was  charged  to  guard,  ad- 
minister, and  distribute,  and  never  once  thought  of  ap- 
plying to  the  probate  to  set  aside  the  valuation,  as  one 
made  by  himself,  with  one  of  the  appraisers  only. 

After  all  this,  after  Mink  had  been  so  complying,  and  his 
labor  had  been  so  satisfactory  to  the  administrator,  we  are 
asked  to  turn  Mink  from  this  tribunal  as  one  having  no  just 
claim  to  pay  for  services  in  the  capacity  to  which  he  was 
appointed.  We  can  not  consent  to  such  an  act  of  wrong 
and  injustice.  It  is  not  for  Spiegelberg,  after  having  used 
Mink  as  he  desired;  after  having  found  him  quiet  and  unob- 
trusive, in  the  midst  of  the  usurpations  and  irregularities 
practiced  in  the  mode  of  appraisement;  after  having  been 
so  well  satisfied  with  Mink,  that  "all  was  right;"  after  hav- 
ing treated  the  appraisement  as  truly,  properly,  and  strictly 
made,  and  filed  the  same  with  the  probate,  without  any 
attack  upon  its  legal  genuineness;  after  appropriating  to 
himself  all  these  services  of  Mink,  and  still  claiming  all  the 
advantages  resulting  from  them,  without  once  pretending 
that  the  estate,  or  any  one  interested  in  the  same,  had  been 
wronged  or  defrauded  by  any  commission  or  any  act  of  bad 
faith  on  the  part  of  Mink  as  appraiser;  after  all  this,  we 
say,  it  is  not  for  Spiegelberg,  in  a  suit  of  this  nature,  to 
repudiate  the  fair  demand  of  the  appraiser. 

As  to  the  ground  that  Mink  agreed  to  perform  the  serv- 
ices without  compensation;  we  take  this  proposition  to  be 
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correct,  that  when  one  person  performs  some  service  to 
another  without  intending  to  charge  pay  while  performing 
the  same,  and  is  so  understood  by  the  recipient  of  the  serv- 
ices when  done,  the  person  so  performing  has  no  legal 
claim  maintainable"  in  a  court  of  justice.  Clever  proves 
that  he  charged  nothing  for  his  services  as  appraiser,  nor 
did  he  intend  to  charge  anything,  because  his  impression 
was  that  the  appraisers  were  not  to  charge  anything.  Clever 
knew  that  he  made  such  an  agreement,  and  thinks  Mink 
made  the  same;  thinks  he  heard  Mink,  after  the  com- 
mencement, say  he  did  not  intend  to  charge  anything,  and 
would  not  have  done  so  had  the  administrator  treated  him 
well,  but  that  he  now  would  charge  all  the  law  would  give 
him. 

Mink  was  an  agent  appointed  by  law  to  perform  certain 
duties.  His  compensation  was  fixed  by  law  and  put  be- 
yond the  control  of  the  administrator.  To  establish  that 
Mink  renounced  to  the  latter  his  lawful  claim  to  pay,  the 
evidence  must  be  of  the  clearest,  most  direct,  and  certain 
character.  He  was  the  agent  of  the  law,  and  not  the  em- 
ployee of  Spiegelberg,  and  not  dependent  upon  his  will  for 
his  pay.  Clever  says  he  made  no  charge,  and  thinks  Mink 
was  to  have  made  none.  His  impressions  are  not  sufficient 
to  defeat  another  in  his  clear  and  just  legal  rights.  Clever 
was  interested  in  the  concealment  of  the  prices  of  the 
goods,  as  he  states,  and  therefore  might  well  have  agreed 
to  charge  no  pay,  if  that  could  assist  him  in  procuring  the 
appointment. 

Mink  had  no  such  interest.  The  estate  was  abundant 
and  rich  in  property,  and  the  administrator  was  under  no 
necessity,  no  obligation  to  procure  the  services  of  such  as 
would  labor  for  nothing.  We  think  the  testimony  insuffi- 
cient to  maintain  that  Mink  renounced  his  claim  to  pay.  As 
to  the  amount  of  the  judgment  below,  it  seems  the  same  as 
that  approved  and  allowed  by  the  probate.  The  action  of 
the  latter  may  have  had  some  influence  upon  the  mind  of 
the  district  court.  Both  the  probate  and  the  district  courts 
probably  took  an  equitable  view  of  Mink's  actual  labor. 
Be  that  as  it  may,  Spiegelberg  has  no  cause  to  complain. 
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Had  the  judgment  been  for  a  larger  amount,  we  would 
not  disturb  it.  The  allowance  of  payments,  and  the  ap- 
proval of  claims,  to  the  legal  and  judiciary  agents  of  a  de- 
cedent's estate,  are  so  especially  within  the  province  of  the 
probate,  that  another  court  will  not  be'disposed  to  disturb 
its  action  when  the  proceedings  have  been  fairly  and  regu- 
larly done,  and  it  has  had  a  full  knowledge  of  all  the  facts 
legitimately  connected  with  the  subject-matter. 

While  the  district  and  this  court  have  their  supervisory 
powers,  they  will  duly  respect  the  acts  of  the  probate  in 
those  matters  intended  by  our  laws  to  be  so  thoroughly 
submitted  within  its  province.  We,  however,  admonish  that 
court  of  the  necessity  of  great  vigilance,  that  its  confidence 
may  not  be  too  lavishly  bestowed  on  persons  full  of  zeal  to 
acquire  the  control  of  wealthy  estates  whose  heirs  are  not 
infrequently  in  Europe.  In  the  wise  care  of  no  one  is  the 
heir's  interest,  as  such,  so  reposed  as  in  our  probate  courts. 
All  legal  agents  appointed  in  pursuance  of  law,  to  duties, 
trusts,  or  powers  touching  such  interests,  should  be  as  far 
removed  as  possible  from  selfish  and  corrupting  motives. 

It  is  the  unanimous  opinion  of  this  court  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


MAEIA  ENCAEXACIOX  EOMEEO  v.  LTJGAEDA 
MUHOS. 

BILL  TO  PROTECT  POSSESSION  RECOVERED  IN  EJECTMENT. — Where,  after  the 
plaintiff  has  recovered  in  ejectment  and  been  put  in  possession,  the  de- 
fendant re-enters  upon  the  premises,  expels  the  plaintiff,  and  destroys 
his  crop,  etc.,  a  bill  will  lie  to  restore  the  plaintiff  to  possession  and  to 
enjoin  the  defendant  from  further  molesting  or  disturbing  him  therein, 
there  being  no  adequate  legal  remedy. 

INJUNCTION  AGAINST  TRESPASS.— An  Injunction  will  lie  to  restrain  trespasses 
for  which  there  is  no  adequate  remedy  at  law. 

APPEAL  from  the   district   court   for   Eio  Arriba  county. 
The  opinion  states  the  case. 

J.  8.  Watts,  for  the  appellant. 
31.  Ashurst,  for  the  appellee. 
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By  Court,  BENEDICT,  C.  J. : 

In  the  district  court  the  defendant  demurred  to  the  com- 
plainant's bill  in  chancery,  which  was  sustained  by  the  court, 
and  judgment  rendered  in  favor  of  defendant  for  costs,  and 
thereupon  complainant  appealed.  The  demurrer  averred 
that  the  bill  did  not  contain  equity.  The  bill  shows  that  at 
the  September  term,  1854,  of  the  district  court  for  Rio 
Arriba,  the  complainant  prosecuted  a  suit  in  ejectment 
against  this  defendant,  succeeded  upon  the  trial,  obtained 
execution  in  due  time,  and  was  duly  put,  by  the  sheriff,  in 
possession  of  the  lands  and  premises  in  question.  In  March, 
1855,  the  defendant,  as  the  bill  says,  ''unlawfully  and  in 
contempt  and  disregard  of  said  judgment  and  recovery, 
entered  upon  and  took  possession  of  said  lands  (the  same 
recovered  in  the  ejectment  suit),  pulled  up  and  destroyed 
the  crop  of  the  complainant,  planted  and  growing  on  said 
land,  to  her  damage  in  the  sum  of  sixty  dolars."  She  further 
states  that  she  was  unlawfully  deprived  of  the  possession  of 
the  lands  which  she  had  rightfully  obtained  in  her  suit 
against  Munos,  and  also  deprived  of  the  benefit  of  the  same; 
also  that  defendant  was  trespassing  upon  the  lands  of  the 
complainant,  and  outside  of  those  described.  Other  matters 
are  stated,  but,  for  the  purposes  of  this  opinion,  enough  are 
recited.  An  injunction  was  prayed  for,  to  enjoin  defendant 
from  molesting,  disturbing,  harassing,  or  driving  away 
complainant  from  the  possession  of  her  land.  She  also 
prayed  to  be  restored  to  the  possession,  and  to  be  secured 
from  the  disturbance  of  Muiios,  etc.  She  charges,  likewise, 
that  defendant  had  carried  the  crops,  etc.,  away. 

But  few  points  are  presented  for  consideration  in  this 
case.  We  think  the  court  erred  in  sustaining  the  demurrer. 
Equity  obtains  jurisdiction  where  the  remedy  at  law  is  not 
plain,  adequate,  and  complete.  It  is  not  enough  to  exclude 
its  jurisdiction  that  there  is  a  remedy  at  law.  The  remedy 
should  be  equal  to  give  complete  redress.  If  it  fails  in  some 
essential  quality,  the  equity  may  be  invoked.  In  this  case 
the  plaintiff  had  pursued  her  remedy  by  ejectment.  All 
that  that  action  would  do  for  her  had  been  done;  complete 
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execution  had  been  had;  that  cause  was  ended.  Still  in 
utter  contempt  of  the  force  of  the  law  sanctions  in  favor  of 
the  plaintiff,  defendant  again,  by  some  means,  re-enters  the 
lands,  and  deprives  the  plaintiff  of  the  enjoyment  of  her 
lawful  possession.  Will  equity  say  that  the  plaintiff  has  no 
other  remedy  than  to  repeat  her  ejectment  case?  And  how 
many  times  must  she  be  remitted  to  the  deprivation  of  the 
possession  and  the  same  lawsuit,  with  all  the  harassments 
and  expenses  incident  thereto,  before  she  can  find  equitable 
relief  by  injunction? 

When  such  a  persistent  disregard  of  legal  rights  as  is 
set  forth  in  this  case,  with  such  a  virtual  disobedience  of 
the  mandates  of  the  courts,  are  perpetrated,  it  is  time  that 
the  courts  interfere  to  prohibit  their  repetition  in  future.  It 
may  be  said  that  resort  may  have  been  made  to  the  action 
of  forcible  entry  and  detainer  within  the  jurisdiction  of  a 
justice  of  the  peace.  WTiat  hope  could  the  plaintiff  have, 
when  the  action  of  the  district  court  had  been  set  at 
naught,  that  any  redress  could  be  effected  through  the 
justice's  court?  Again,  to  give  the  justice  jurisdiction,  the 
entry  or  detention  must  have  been  in  certain  modes,  and, 
from  the  bill,  it  is  by  no  means  certain  that  the  entry  in 
this  case  was  made  in  either  of  those  modes.  The  justice 
can  not  take  jurisdiction  where  the  titles  or  boundaries  of 
the  lands  should  come  in  question,  and  from  the  bill  it  is 
quite  probable  that  the  latter  would  arise  upon  the  trial. 
So,  both  in  the  prosecution  of  trespass,  and  to  arrest  the 
committing  of  threatened  trespass,  equity  frequently  inter- 
feres. The  injured  party  is  not  compelled  to  lie  still  and 
submit  to  trespasses  until  his  wrongs  or  his  ruin  shall  be- 
come complete,  and  then  seek  his  redress  through  the  vexa- 
tious and  costly  and  sometimes  doubtful  process  of  law. 
He  may  seek  a  relief  from  equity  adequate  to  save  him  from 
the  trespasses  and  their  consequences  in  time. 

How  the  proof  may  disclose  the  facts  on  the  hearing  of 
this  complaint  we  of  course  know  not.  We  are  now  pass- 
ing upon  the  case  as  it  stands  upon  the  record,  and  we 
think  that  the  defendant  should  have  been  required  to 
answer.  Upon  hearing  the  case  after  the  parties  shall  make 
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their  issue  and  produce  their  proof,  or  in  whatever  mode  the 
cause  shall  stand  before  the  court  for  hearing,  it  will  be 
able  to  render  such  decree  as  equity  and  justice  shall  re- 
quire. We  think  the  face  of  the  bill  presents  ample  grounds 
for  an  injunction.  It  is  the  unanimous  opinion  of  this 
court,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  this  cause  be  remanded  to  said  court  for  further 
hearing;  that  the  demurrer  be  overruled,  and  the  defendant 
be  required  to  answer  the  bill,  and  that  the  appellee,  Munos, 
pay  the  costs  of  this  appeal,  and  that  the  clerk  in  certifying 
this  case  to  the  court  below,  certify  also  a  copy  of  this 
opinion. 

Reversed  and  remanded. 


GEOEGE  CARTER  v.  TERRITORY  OF  NEW  MEXICO. 

JUDICIAL,  NOTICE  OF  HISTORICAL  FACTS.— Judicial  notice  will  be  taken  of 
public  and  notorious  facts  in  the  history  of  New  Mexico. 

RETENTION  OP  MEXICAN  CITIZENSHIP  UNDER  TREATY. — The  declaration  of 
intention  to  retain  the  character  of  Mexican  citizens  provided  for  by  the 
treaty  of  Guadalupe  Hidalgo,  with  respect  to  Mexican  residents  of  this 
territory,  must  be  presumed  to  have  been  designed  to  be  made  accord- 
ing to  the  laws  of  naturalization  of  Mexico,  rather  than  those  of  the 
United  States. 

PUBLIC  DECLARATION  NECESSARY.— Such  declaration  of  intention  could  not 
be  made  privately,  but  was  necessary  to  be  made  before  some  court,  of- 
ficer, tribunal,  or  public  authority,  who  should  preserve  the  evidence  of 
it. 

GOVERNOR  WASHINGTON'S  PROCLAMATION  ON  THIS  SUBJECT  UNNECESSARY.— 
The  proclamation  issued  by  acting  Governor  Washington,  in  April,  1848, 
was  not  necessary  to  enable  Mexican  residents  of  the  territory  to  elect 
to  remain  Mexican  citizens;  but  in  the  absence  of  any  such  proclamation, 
a  formal  declaration  of  an  intention  to  retain  such  citizenship  made  be- 
fore a  court  having  a  record  and  a  clerk  .to  keep  the  same,  would  have 
been  sufficient. 

SUCH  PROCLAMATION  AUTHORIZED. — Acting  Governor  Washington  had  com- 
petent authority,  as  the  representative  of  the  president,  and  the  execu- 
tive head  of  the  de  facto  government  then  existing  in  this  territory,  to 
issue  such  proclamation. 

DECLARATION  UNDER  SUCH  PROCLAMATION  VALID. — A  declaration  of  an  in- 
tention to  retain  Mexican  citizenship  made  and  subscribed  freely,  know- 
ingly, and  without  fraud  or  deception,  before  a  probate  court,  in  accord- 
ance with  Governor  Washington's  proclamation,  was  a  valid  and  binding 
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exercise  of  the  right  of   election   reserved   to  Mexican  residents  of  the 
territory,  by  the  eighth  article  of  the  treaty  of  Guadalupe  Hidalgo. 

PROOF  OF  DECLARATION  INSUFFICIENT,  WHEN.— The  appearance  of  the  name 
of  a  party,  proved  to  be  in  his  own  handwriting,  subscribed,  with  others, 
to  a  declaration  of  an  intention  to  retain  the  character  of  a  Mexican  cit- 
izen, contained  in  a  book  produced  from  the  office  of  the  secretary  of  the 
territory,  but  not  shown  or  certified  to  have  been  the  record  of  the  pro- 
bate court  of  any  county,  and  there  being  nothing  to  prove  that  such 
list  was  opened  or  kept  in  pursuance  of  the  proclamation,  or  that  any 
of  the  persons  whose  names  are  included  therein  ever  appeared  before 
any  court  or  officer,  and  subscribed  such  declaration,  or  as  to  when  or 
where  the  names  were  subscribed,  is  wholly  insufficient  evidence  of  an 
exercise  of  the  right  to  elect  to  remain  a  Mexican  citizen  under  said 
treaty. 

CERTIFICATE  BY  DEPUTY  CLERK  INSUFFICIENT,  WHEN.— A  certificate  signed 
by  one  as  "deputy"  in  the  name  of  his  principal  as  clerk  of  a  court  is 
not  a  sufficient  authentication  of  an  official  document,  it  seems,  where 
there  is  no  law  authorizing  the  appointment  of  a  deputy. 

CERTIFICATE  MUST  STATE  FACTS.— A  clerk's  certificate  to  a  list  of  names,  ap- 
pended to  a  declaration  of  intention  to  remain  Mexican  citizens,  that  "It 
is  a  correct  list  of  all  who  have  elected"  in  a  particular  county  "to  retain 
the  character  of  Mexican  citizens,"  is  insufficient,  because  it  states  merely 
the  judgment  of  the  officer  and  not  the  facts  as  to  the  persons  so  named 
having  appeared  before  such  officer  and  subscribed  such  declaration,  etc. 

PROOF  OF  EXECUTIVE  PROCLAMATION  INSUFFICIENT,  WHEN.— The  mere  pro- 
duction of  a  copy  of  an  executive  proclamation,  not  certified  by  any  per- 
son without  any  proof  that  it  was  ever  published,  is  insufficient  proof 
of  the  issuance  of  such  proclamation. 

FILING  DECLARATION  OF  NATURALIZATION  DOES  NOT  PROVE  ALIENAGE. — The 
filing  of  a  declaration  of  intention  to  become  a  citizen  of  the  United 
States  by  a  Mexican  who  resided  in  this  territory  at  the  date  of  the 
treaty  of  Guadalupe  Hidalgo,  is  not  evidence  that  such  Mexican  had 
previously  elected  to  retain  his  Mexican  citizenship  under  that  treaty, 
where  such  evidence  is  offered  under  a  plea  in  abatement  to  an  indict- 
ment found  by  a  grand  jury  of  which  such  Mexican  was  foreman. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
opinion  states  the  case. 

M.  Ashurst,  for  the  appellant. 

B.  H.  TompkinSj  attorney-general,  for  the  appellee. 

By  Court,  BENEDICT,  C.  J. : 

George  Carter,  at  the  March  term,  at  Santa  Fe,  of  the 
first  judicial  district  court,  1858,  was  indicted  for  an  assault 
with  intent  to  kill  and  murder  Juan  Duro.  Upon  being  ar- 
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raigned,  he  pleaded  specially  "that  the  territory  of  New 
Mexico  ought  not  further  to  prosecute  the  said  indictment 
against  him,  because  he  saith  that  Anastacio  Sandoval, 
one  of  the  grand  jurors  who  found  the  said  indictment,  was 
not  at  the  time  of  finding  said  indictment  a  citizen  of  the 
United  States,  but  was  at  the  time  of  finding  said  indict- 
ment, a  citizen  of  the  republic  of  Mexico,  etc.  He  prayed 
'judgment'  that  he  be  discharged  and  dismissed  from  the 
premises  in  said  indictment  specified." 

To  this  the  attorney-general  replied  generally,  and  tend- 
ered an  issue  to  be  tried  by  a  jury,  which  was  joined  by 
the  defendant. 

This  was  then  tried  by  a  jury,  who  found  the  following 
verdict:  "We,  the  jury,  find  the  issue  for  the  territory  in 
this,  that  Anastacio  Sandoval  is  a  citizen  of  the  United 
States." 

The  case  was  then  continued  until  the  next  term.  When 
the  term  came,  Carter  was  duly  arraigned,  and  pleaded  not 
guilty  to  the  indictment.  Upon  trial,  the  jury  found  a  ver- 
dict of  guilty,  and  fixed  his  punishment  to  be  the  payment 
of  a  fine  of  sixty  dollars.  Carter's  counsel  then  moved  for 
a  new  trial,  assigning  two  grounds:  1.  "That  the  jury 
found  against  the  law  and  the  evidence  in  the  trial  of  the 
issue  upon  the  plea  in  abatement,  and  also  upon  the  final 
issue  of  not  guilty."  This  motion  the  court  overruled,  and 
rendered  judgment  upon  the  verdict  of  the  jury  against  the 
accused.  The  counsel  then  moved  in  arrest  of  judgment, 
because  "the  jury  found  against  the  law  and  the  evidence 
on  the  trial  of  the  plea  in  abatement."  This,  too,  the  court 
overruled,  and  the  defendant  excepted,  and  the  court  allowed 
an  appeal,  and  granted  him  a  stay  of  execution  of  the  sen- 
tence. 

No  testimony  appears  embodied  in  the  bill  of  exceptions, 
other  than  that  given  upon  the  trial  of  the  plea  in  abate- 
ment, and  no  errors  are  alleged  to  have  been  committed  in 
the  district  court  in  this  cause,  except  the  overruling  of  the 
motion  for  a  new  trial  and  arrest  of  judgment.  Whatever 
objections  might  properly  be  found  to  exist  as  to  the  form 
of  the  plea  in  abatement  in  attempting  to  reach  the  object 
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for  which  it  was  pleaded,  they  have  all  been  waived  by  being 
replied  to  and  issue  joined  thereon.  It  was  intended  to  open 
the  case  to  the  introduction  of  evidence  to  prove  that  Anas- 
tacio  Sandoval,  one  of  the  grand  jurors,  had  retained  the 
character  of  a  Mexican  citizen,  in  pursuance  of  the  eighth 
article  of  the  treaty  of  Guadalupe  Hidalgo,  and  thereby 
established  his  Mexican  citizenship  and  disqualification  to 
serve  as  a  juror. 

The  opinion  of  the  court  is  invoked  as  to  the  sufficiency 
of  the  evidence  to  prove  these  facts  on  the  plea  in  abate- 
ment. Were  we  disposed  to  shrink  from  the  heavy  respon- 
sibilities unavoidably  to  be  assumed  in  the  discussion  and 
decision  of  this  cause,  upon  the  testimony,  there  are  points 
of  practice  and  technical  merits  upon  which  the  court  might 
repose,  and  avoid  the  examination  and  adjudication  intended 
to  be  presented  in  this  appeal.  Such  shrinking,  however, 
would  be  unworthy  of  the  independence  and  dignity  of  an 
intelligent  tribunal  of  justice.  We  may  take  judicial  notice 
of  the  public  and  notorious  acts  which  constituted  a  portion 
of  the  history  of  New  Mexico  during  the  past  thirteen  years, 
and  in  the  midst  of  these  the  question  of  the  retention  of 
the  character  of  Mexican  citizenship  has  been  exciting  and 
disturbing.  It  is  so  now,  and  this  fact  imposes,  in  the  in- 
vestigation of  this  question  on  its  legal  merits,  the  greater 
labor  and  care. 

The  eighth  article  of  the  treaty  of  Guadalupe  Hidalgo 
provides  that,  "those  Mexicans  who  shall  prefer  to  remain 
in  the  said  territory  (including  New  Mexico)  may  either 
retain  the  title  and  rights  of  Mexican  citizens,  or  acquire 
those  of  citizens  of  the  United  States.  But  they  shall  be 
under  the  obligation  to  make  their  election  within  one  year 
from  the  date  of  ratification  of  this  treaty,  and  those  who 
shall  remain  in  the  said  territory  after  the  expiration  of  that 
year,  without  having  declared  their  intention  to  retain  the 
character  of  Mexicans,  shall  be  considered  to  have  elected 
to  become  citizens  of  the  United  States." 

It  is  insisted  that  Anastacio  Sandoval  did  declare  his  in- 
tention within  the  one  year  to  retain  his  Mexican  character 
as  to  the  rights  and  title  of  citizenship.  To  demonstrate 
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the  weight  the  testimony  in  this  case  gives  to  the  mainte- 
nance of  this  proposition,  it  is  proper  to  state  the  most 
material  parts  relied  upon  to  show  that  Sandpval's  declara- 
tion was  legally,  personally,  and  knowingly  made;  that  he 
did  the  act  in  the  manner  and  form  allowed  by  the  treaty, 
and  that  the  proof  offered  possessed  all  the  essential  ele- 
ments to  require  the  jury  so  to  find,  instead  of  finding  as 
they  did. 

It  was  proven  by  Mr.  Jackson,  the  present  secretary  of 
the  territory,  that  at  the  time  he  took  possession  of  the 
books  and  papers  belonging  to  the  office,  he  found  a  book, 
which  he  produced  in  court,  and  which  was  permitted  to  be 
offered  to  the  jury  without  any  objection  from  the  territory, 
among  the  archives  of  the  office.  The  book  shown  con- 
tained the  caption  in  the  folowing  words:  "We  elect  to 
retain  the  character  of  Mexican  citizens."  Below  this  cap- 
tion, among  other  names,  was  found  the  name  of  Anastacio 
Sandoval.  At  the  conclusion  of  the  signatures  in  said  book 
was  found  a  certificate  in  the  words  and  figures  following: 

"Territory  of  New  Mexico,  County  of  Santa  Fe. 

"I,  James  M.  Giddings,  clerk  of  the  probate  court,  do 
hereby  certify,  that  the  foregoing  is  a  true  list  of  all  who 
have  elected  in  said  county  to  retain  the  character  of  Mexi- 
can citizens.  Given  under  my  hand  and  seal,  this  first  day 
of  June,  1849.  (Signed)  JAMES  M.  GIDDINGS,  Clerk, 
[SEAL.]  "  By  F.  B.  Giddings,  D.  C." 

A  proclamation  was  also  found  in  said  book,  pasted  on 
the  lid,  containing  the  words  and  figures  following.  This 
proclamation  recited  exactly  the  provisions  of  the  treaty 
before  copied  herein,  and  then  continued,  but  in  the 
Spanish  language,  and  correctly  translated  as  follows: 

"Whereas,  I,  John  M.  Washington,  governor  of  the 
territory  of  New  Mexico,  do  hereby  ordain,  that  the  clerks 
of  the  probate  courts  in  the  different  counties  of  this  terri- 
tory shall  immediately  open,  at  the  prefectures,  records, 
which  shall  be  handed  as  follows:  'We  elect  to  retain  the 
character  of  Mexican  citizens;'  in  which  those  of  each 
county  who  shall  so  elect  may  personally  record  their 
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names,  and  those  who  do  not  appear  and  sign  said  declara- 
tion, on  or  before  the  thirtieth  day  of  May  next,  will  be,  in 
conformity  with  the  treaty,  considered  citizens  of  the  United 
States.  Within  six  days  after  the  thirtieth  of  May,  the 
record  shall  be  sent,  with  the  certificates  of  the  clerks  of 
the  prefectures  of  the  several  counties,  to  the  secretary  of 
the  territory,  that  they  may  be  published  and  distributed 
to  the  different  tribunals  of  justice  in  the  territory.  Given 
under  my  hand  and  seal,  at  Santa  Fe,  the  twenty-first  day 
of  April,  1848. 

(Signed)  "J.  M.  WASHINGTON." 

Jesus  Sena  y  Baca  testified  that  he  was  acquainted  with 
the  handwriting  and  signature  of  Anastacio  Sandoval,  and 
that  said  signature  of  Anastacio  Sandoval  shown  him  in 
said  book  was  genuine. 

It  was  also  proven,  that  Anastacio  Sandoval,  at  some  pre- 
vious term  of  the  district  court,  had,  with  many  others, 
declared  his  intention  to  become  a  citizen  of  the  United 
States.  It  was  admitted  upon  the  trial,  that  Sandoval  was 
foreman  of  the  grand  jury  that  found  the  indictment  against 
Carter.  It  is  argued  that  the  proclamation  of  Washington 
was  made  without  authority  of  law,  and  no  acts  done  in  pur- 
suance of  its  directions  could  affect  the  rights  and  titles  of 
any  one  as  to  his  citizenship ;  that  no  one,  by  complying  with 
its  provisions,  could  secure  the  retention  of  the  character 
of  Mexican  citizen,  solemnly  guaranteed  to  every  Mexican 
in  New  Mexico  by  a  treaty  between  the  nations  having  full 
power  over  the  subject-matter.  Now  that  part  of  the  treaty 
cited  was  one  of  the  provisions  and  covenants  made  in  favor 
of  Mexico  and  her  citizens.  A  war  had  been  waged  between 
the  two  republics,  disastrous  at  all  points  to  Mexico,  until 
the  success  and  power  of  the  United  States  seemed  threat- 
ening the  very  existence  of  Mexico  as  a  nation.  It  was 
then  the  treaty  was  concluded.  This  dismembered  the 
Mexican  republic,  and  one  portion  cut  off  from  the  nation 
was  New  Mexico,  which  had  been  conquered  by  the  troops 
of  the  United  States  in  1846. 

In  this  region  there  was  a  large  number  of  native-born 
Mexican  citizens.  In  the  cession  made,  few,  perhaps,  are 
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aware  how  deeply  the  Mexican  government  felt  in  insisting 
upon  a  treaty  stipulation  that  should  secure  to  those  citi- 
zens, beyond  cavil  or  dispute,  the  right  to  retain  their 
Mexican  citizenship,  should  they  prefer  to  do  so,  in  prefer- 
ence to  becoming  citizens  of  the  United  States.  The  move- 
ments of  a  portion  of  these  people  in  what  is  known  as  the 
Taos  "insurrection"  against  the  United  States  authority 
and  government  seems  to  have  drawn  towards  these  inhab- 
itants strong  professions  of  sympathy  from  the  Mexican 
government.  During  the  discussion  between  the  commis- 
sioners, on  the  part  of  the  two  nations,  as  to  the  provisions 
the  treaty  should  contain,  a  liberal  council  was  held  by  the 
Mexican  government,  which  resulted  in  giving  to  the  Mexi- 
can commissioners  a  new  body  of  instructions,  which  were 
imparted  in  form  by  Secretary  Pacheco,  in  a  communica- 
tion at  Mexico,  September  5,  1857:  See  executive  docu- 
ments, No.  52,  thirtieth  congress,  first  session. 

These  instructions  express  the  extreme  unwillingness  to 
cede  this  territory  by  Mexico.  They  say  that  even  should 
congress  approve,  the  government  would  not  consent  to  cede 
New  Mexico,  whose  inhabitants  (we  quote  the  exact  lan- 
guage) "have  manifested  their  will,  to  make  a  part  of  the 
Mexican  family  with  more  enthusiasm  than  any  other  part 
of  the  republic.  Those  well-deserving  Mexicans  were  aban- 
doned to  their  fate,  very  frequently  without  protection,  not 
even  shielded  from  the  incursions  of  the  savages;  yet,  not- 
withstanding all  this,  they  have  been  the  truest  Mexicans,  and 
most  faithful  patriots.  Forgetting  their  private  grievances, 
they  at  this  time  remember  only  that  they  are  and  wish  to 
belong  to  the  Mexican  family,  exposing  themselves  to  be 
sacrificed  to  the  vengeance  of  their  invaders,  against  whom 
they  have  risen.  When  their  plans  were  discovered,  their 
conspiracies  frustrated,  they  have  not  ceased  to  conspire. 
Could  the  government  go  to  sell  Mexicans  like  these  as  they 
would  a  herd  of  sheep?  No!  Before  the  nationality  of 
the  rest  of  the  republic  shall  be  lost  to  them  we  will  perish 
together. 

"In  New  Mexico,  and  the  few  leagues  that  divide  the 
right  bank  of  the  Nueces  from  the  left  bank  of  the  Bravo, 
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is  contained  either  peace  or  war.  If  the  commissioner  of 
the  United  States  leaves  nothing  else  to  the  government  of 
Mexico,  than  to  choose  between  this  cession  and  death,  in 
vain  was  he  sent  by  his  government." 

The  American  commissioner  writing  to  our  own  govern- 
ment, under  date  of  September  4,  1847,  from  Yacubayo, 
says  upon  this  same  subject  of  ceding  New  Mexico: 
"Both  honor  and  interest,  they  say,  forbid  them  to  surren- 
der it.  They  could  not  without  ignoring  'sell'  a  portion 
of  the  population  of  the  country,  who  have  given  such 
striking  proofs  of  fidelity  to  the  republic,  and  of  their  de- 
termination to  retain  the  character  of  Mexican  citizens.  On 
the  other  hand,  interest  required  them  to  hold  on  to  that 
part  of  the  republic,  as  one  of  its  main  dependencies  for 
meat  to  feed  its  inhabitants.  Upon  the  grounds  set  forth 
in  considerable  detail  rested  the  special  objection  to  parting 
with  New  Mexico." 

In  the  effort  between  the  two  countries  to  establish 
peace,  the  Mexican  government  offered  a  project  which  in- 
cluded territory  claimed  by  them  as  before  then  belonging 
to  Mexico.  In  this  they  insisted  that,  "if  the  persons 
here  treated  of  think  proper  to  remain  in  the  territories 
they  now  inhabit,  they  may  preserve  the  titles  and  rights 
of  Mexican  citizens,  or  at  once  acquire  the  titles  and  rights 
of  citizens  of  the  United  States  if  they  wish." 

The  stipulation  finally  adopted  was  such  as  the  eighth 
article  contains.  The  right  to  preserve  the  Mexican  charac- 
ter was  guaranteed,  but  the  obligation  to  make  the  election 
was  limited  to  one  year.  We  now  see  with  what  tenacity 
the  Mexican  government  insisted  upon,  and  finally  obtained, 
the  agreements  in  favor  of  Mexicans  in  the  ceded  territory, 
embraced  in  the  article  before  cited. 

It  has  not  remained  for  this  court  to  urge  the  sanctity  and 
inviolability  to  treaties.  Every  increased  spread  of  light  in 
the  world  of  civilization  has  given  renewed  vigor  and  sanc- 
tion to  all  lawful  agreements  between  man  and  man  and 
nation  and  nation.  Good  faith  in  these  regards  is  among 
the  highest  distinguishing  traits  that  make  and  fix  the 
moral  character,  rank,  and  honor  of  individuals  in  commu- 
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nities.  To  no  nation  is  strict  observance  of  covenants  and 
agreements  of  so  high  importance  as  to  the  United  States, 
whose  very  existence  depends  upon  the  mental  and  moral 
consent  and  the  deliberate  formal  agreements  of  the  parties 
interested  in  the  formation  and  continuance  of  the  system 
which  made  them  a  nation  among  the  powers  of  the  earth. 
It  is  not  for  a  government  whose  exalted  tone  and  sense  of 
constitutional  justice  has  restrained  each  and  all  of  the 
states  of  the  great  union  from  ever  passing  any  law  that 
shall  impair  the  obligation  of  a  contract,  and  has  made  her 
treaties  a  part  of  the  supreme  law  of  the  land,  to  disregard 
her  solemn  promises  and  engagements,  though  made  to  the 
weak,  ill-governed,  and  distracted  nation  of  Mexico. 

But  it  is  urged  with  much  zeal,  and  apparent  conviction 
of  the.  soundness  of  the  view,  that  although  the  treaty  did 
secure  to  the  Mexican  citizens  of  the  ceded  territories  the 
unqualified  right  to  retain  their  Mexican  rights  and  titles 
within  one  year,  still  the  treaty  failed  to  prescribe  the  form 
and  manner  by  the  observance  of  which  such  citizens  could 
avail  themselves  of  the  stipulations  in  their  favor,  and  as 
congress  passed  no  act  in  aid  of  such  persons,  and  defined 
no  special  form  by  means  of  wrhich  they  could  declare  their 
intentions,  they  remained  wholly  without  remedy,  and  the 
portion  of  the  eighth  article  in  their  favor  became  without 
effect,  a  dead  letter  among  the  supreme  laws  of  the  land, 
and  void  as  to  any  power  to  retain  rights  under  its  provisions. 

Now,  all  the  Mexicans  contemplated  had  to  make  their 
election  to  either  retain  the  character  of  Mexicans  or  ac- 
quire that  of  citizens  of  the  United  States.  The  former 
had  to  perform  a  positive  act  to  make  their  election,  while 
the  latter  might  make  their  election  by  remaining  passive 
and  doing  no  positive  act  touching  such  election  during  one 
year,  and  this  passiveness  was  declared  to  be  evidence  that 
they  had  chosen  to  be  citizens  of  the  United  States.  When 
such  non-action  was  to  be  proof  of  the  solemn  act  of  chang- 
ing allegiance  and  citizenship  on  the  one  part,  was  the 
other  party  left  without  remedy  or  compelled  to  seek  it 
through  some  modified  declaration  under  oath  analogous  to 
that  provided  in  our  naturalization  laws?  I  think  not. 
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True  that  the  treaty  uses  the  phrase  "declared  their  in- 
tention." From  this  it  has  been  sought  to  maintain  that 
this  language,  if  intended  to  refer  to  any  form  of  election, 
must  be  construed  to  adopt  the  manner  of  declaration  of 
intention  of  citizenship  prescribed  for  aliens  by  our  laws. 
Those  who  advanced  this  opinion  seem  to  lose  sight  of  the 
fact  that  two  independent  nations  were  forming  that  treaty, 
and  that  both  adopted  the  language  referred  to.  It  is  no 
more  to  be  held  that  the  stipulating  parties  intended  to  mean 
the  adoption  of  our  legal  signification  of  a  declaration  of  in- 
tention of  citizenship,  and  our  oath  upon  that  subject,  than 
that  to  the  exclusion  of  our  laws,  and  statutory  and  legal 
terms;  the  parties  intended  what  the  laws  of  Mexico  meant 
by  the  like  phraseology  in  her  naturalization  laws.  Although 
the  contracting  powers  stood  equal,  yet  as  the  stipulation 
was  to  inure  in  favor  of  Mexico  and  her  citizens,  the  pre- 
sumption is  much  stronger  that  her  statutory  meaning  was 
to  prevail,  than  that  ours  should  become  the  only  rule. 

A  reference  to  the  Mexican  rules  for  giving  letters  of 
naturalization,  as  contained  in  the  appendix  to  Schmidt's 
Civil  Law  of  Spain  and  Mexico,  will  throw  more  light  upon 
the  sense  in  which  declaration  of  intention  was  understood 
in  Mexico  when  used  in  connection  with  citizenship. 
Article  2  directs  the  mode  the  applicant  must  proceed  to 
obtain  letters  of  naturalization.  Article  3  then  declares 
that  whoever  "wishes  to  be  naturalized  must  also  present 
one  year  beforehand  a  petition  in  writing  to  the  ayuntamiento 
of  the  place  where  he  resides,  explaining  his  intention  of 
establishing  himself  in  the  country.  Proof  of  such  decla- 
ration must  accompany  the  documents  spoken  of  in  the 
following  article." 

There  is  clearly  expressed  what  was  a  declaration  of  inten- 
tion of  establishing  one's  self  in  Mexican  country,  and  this 
was  a  preparatory  step  in  the  course  of  acquiring  Mexican 
citizenship.  It  could  be  done  simply  in  writing  before  the 
ayuntamiento  or  incorporated  authorities  of  the  village,  town, 
or  city  where  the  applicant  resided,  and  one  year  before  he 
could  apply  for  his  letters.  It  is  a  fair  presumption  that 
the  election  given  to  Mexicans  was  to  be  made  in  the  terri- 
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tories  ceded  by  the  treaty.  It  was  by  their  continuance 
upon  the.  soil  that,  passively,  one  party  was  to  choose 
allegiance;  the  other,  by  a  positive  act,  was  to  choose  to 
remain  in  allegiance  to  the  Mexican  republic.  The  im- 
practicability of  going  beyond  the  territories  to  seek  the 
authorities  of  either  power  before  whom  the  declaration 
could  be  made  was  at  once  apparent.  Now,  each  power 
must  be  presumed  to  have  formed  the  treaty  in  full  view 
and  recognition  of  the  fixed  and  universal  laws  of  nations. 
They  knew  that  the  governments  found  to  exist  de  facto 
within  the  ceded  countries  at  the  ratification  of  the  treaty 
must  continue  to  exist  de  jure  until  changed  by  the  legisla- 
tive power  of  the  United  States.  The  government  of  the 
United  States  observed  and  enforced  the  mentioned  rule 
throughout  the  countries  that  cession  had  confirmed  to  it, 
from  the  moment  the  treaty  went  into  effect  down  to  the 
establishment  of  governments  by  congress'  final  enactments. 
This  court  has  repeatedly  announced  and  enforced  the  same 
doctrine,  and  the  supreme  court  of  the  United  States  has, 
in  many  instances,  given  the  highest  sanction  known  to  our 
judicial  system,  to  the  law  that  all  civilized  and  enlightened 
nations  observe. 

Mexico,  then,  knew  that  public  authorities,  magistrates, 
and  courts  were  established  and  in  full  exercise  of  their 
powers  and  duties,  throughout  those  territories,  and  that 
they  must  continue.  Mexico  bound  the  United  States  to 
respect  inviolably  the  property  of  every  kind  belonging  to 
Mexicans  established  in  those  countries.  The  United  States, 
also,  became  bound  as  to  those  Mexicans  who  should  not 
preserve  the  character  of  citizens  of  the  Mexican  republic, 
that  they  should  be  "maintained  and  protected  in  the  en- 
joyment of  their  liberty,  their  property,  and  the  civil  rights 
then  vested  in  them,  according  to  the  Mexican  laws."  To 
fulfill  these  obligations,  couris,  magistrates,  etc.,  were 
absolutely  indispensable,  and  must  exist. 

Having  now,  we  think,  sufficiently  shown  that  public  au- 
thorities, before  whom  the  declaration  might  be  made,  were 
anticipated  by  the  parties  to  the  treaty,  we  pause  to  in- 
quire what  act  would  have  amounted  to  the  declaration  in- 
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tended.  This  matter  is  not  without  previous  adjudication 
in  this  court.  At  the  January  term,  1853,  this  very  ques- 
tion was  presented  and  determined  in  the  case  of  Quintana 
v.  Tompkins.  The  court  used  this  language  in  their  opin- 
ion: "As  no  mode  had  been  prescribed,  and  no  particular 
species  of  evidence  required,  it  was  an  act  that  might  have 
been  performed  in  any  sufficient  manner  and  form,  like  any 
other  disputed  fact,  by  the  best  evidence  of  which  the  nature 
of  the  case  admitted." 

This  was  undoubtedly  correct.  It  was  an  act  that  might 
have  been  performed  in  any  sufficient  manner.  Such 
might  be  said  with  equal  justice  of  all  lawful  acts  suscep- 
tible of  being  performed  under  our  laws.  No  one  will 
question  that  where  such  acts  are  sufficiently  performed 
they  are  done;  nor  is  the  proposition  to  be  controverted, 
that  the  act  alluded  to,  when  done,  might  be  proven  by  the 
"best  evidence  of  wrhich  the  nature  of  the  case  admitted." 
The  rule  here  asserted  is  one  of  the  universal  rules  of  evi- 
dence, and  we  know  of  nothing  in  the  treaty  which  has 
changed  its  practical  force.  From  the  language  quoted, 
we  get  no  tangible,  definite  idea  as  to  what  constituted  a 
sufficient  manner.  The  court  failed  to  give  any  clear  defi- 
nition of  what  it  would  have  considered  such  manner, 
though  it  held  in  the  same  opinion  that  "various  modes  of 
making  the  election  might  have  been  adopted."  In  that 
case,  it  was  proven  that  Quintana  was  seen  to  sign  his 
name  "in  the  book,"  and  that  afterwards  in  conversations 
he  stated  that  he  was  a  Mexican  citizen.  The  court  held 
that  the  declaration  was  sufficiently  proven,  and  that  Quin- 
tana was  a  Mexican  citizen. 

Here,  then,  is  a  decision  of  this  court,  formerly  made, 
that  the  election  under  the  treaty  could  be  and  was  made 
in  this  territory,  and  up  to  this  time  that  decision  has  never 
been  overruled  by  this  bench.  It,  then,  stands  as  the  law 
upon  that  subject  to  all  other  tribunals  in  the  territory, 
and  must  so  stand  until  this  court  shall  otherwise  adjudge. 

It  is  said  in  argument,  that  the  declaration  might  have 
been  bindingly  made  in  whatever  mode  the  person  himself 
might  select,  provided  it  manifested  the  intention  within 
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the  mind  of  the  party  to  retain  the  Mexican  character.  To 
this  proposition  we  can  not  yield  assent.  Those  who 
would  avail  themselves  of  the  privilege  granted  were  ex- 
pected generally  to  remain  within  the  territory.  Their  se- 
lection would  deprive  them  of  none  of  the  most  precious 
political  rights  and  privileges  within  the  land  of  their  birth 
and  homes.  In  the  contests  incident  to  a  free  government, 
to  which  the  Mexicans  were  going  to  be  introduced  by  the 
treaty,  some  mode,  certain  and  permanent  in  proof,  and 
beyond  any  mere  oral  testimony,  surely  must  have  been  in- 
tended to  be  observed  in  the  act  of  retention.  It  must 
have  been  done  in  such  modes  that  the  frailty  of  the  tes- 
timony could  not  momentarily  imperil  the  rights  of  citizen- 
ship. In  our  government,  and  also  in  the  Mexican,  as  has 
been  shown,  no  declaration  concerning  citizenship  could  be 
made  without  the  aid  and  presence  of  some  public  au- 
thority. Varied  as  were  the  forms  in  both  governments, 
there  was  one  element  ever  present  and  universal,  and  with- 
out which  no  such  declaration  in  any  form  was  known  to 
our  laws.  This  was  some  court,  magistrate,  or  council,  that 
should  receive  the  declaration,  and  preserve  the  imperish- 
able evidence  of  the  act.  Neither  government  ever  trusted 
to  memory  the  preservation  of  so  solemn  an  act  as  that  of 
the  assumption  of  allegiance;  an  unchanging,  an  undying 
record  was  ever  required. 

The  Romans  were  not  the  only  people  that  have  lived, 
whose  sons,  by  the  simple  utterance  that  they  were 
''Roman  citizens,"  averted  danger  and  commanded  protec- 
tion in  whatsoever  country  they  might  wander,  from  interest 
or  pleasure.  Modern  powers  follow  their  citizens  or  sub- 
jects whithersoever  they  may  lawfully  go,  and  an  injury  to 
them  by  any  foreign  government  is  an  injury  to  the  govern- 
ment where  the  allegiance  is  rendered.  It  was  the  princi- 
ple involved  in  this  practice,  that  but  recently  equipped  the 
formidable  naval  expedition  that  frowned  upon  the  waters 
of  La  Plata,  until  redress  was  perfected  for  the  wrongs 
done  to  the  citizens  of  our  republic.  The  power  of  Great 
Britain  sends  her  battle  ships  wheresoever  the  keel  can  part 
the  waves,  and  threatens  with  her  cannon  whatever  people 
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or  government  wantonly  outrages  him  who  bears  with  him 
the  attributes  and  tests  of  being  a  British  subject. 

The  inhabitants  of  this  territory,  in  numbers,  with  heavy 
merchant  trains,  yearly  enter  and  traverse  the  Mexican 
states,  making  large  purchases  at  the  fair  at  San  Juan,  at 
the  capital  at  Durango,  and  in  Guadalajara.  They  seldom 
make  their  trips  without  moving  amidst  revolution  upon 
revolution,  raised  and  effected  by  the  various  factions  that 
spread  distraction,  insecurity,  and  ruin  throughout  the 
land.  What  safety  have  these  traders  aside  from  their  char- 
acter as  citizens  of  the  United  States?  Should  they  be 
known  as  persons  from  this  country,  who  had  retained  the 
character  of  Mexicans,  and  owing  allegiance  to  that  govern- 
ment of  their  birth  and  election,  what  would  save  them  from 
all  the  outrages,  afflictions,  and  losses  which  the  Mexican 
authorities  of  the  hour  might  resolve  to  practice?  Let  the 
extent,  be  what  it  might,  how  could  the  victim  appeal  to 
our  government  to  redress  them?  Could  the  idea  ever  for 
a  moment  be  tolerated,  that  the  trader  might  be  fol- 
lowed by  his  ruthless,  deadly  enemy,  who,  upon  declaring 
that  he  has  heard  the  merchant  say  in  a  private  .conversa- 
tion at  a  hotel,  upon  the  corner  of  a  street,  in  a  crowd,  or 
while  journeying  upon  the  highway,  in  the  workshop,  or 
field,  or  elsewhere,  that  he  intended  to  retain  his  Mexican 
character,  and  such  should  be  received  in  Mexico  as  proof 
of  such  retention,  and  subject  the  pursued  and  persecuted  to 
all  the  horrors  the  Mexican  authorities  might  inflict?  Can  it 
be  supposed  that  proof  of  such  an  act,  even  though  the  wit- 
ness be  wholly  unblackened  with  perjury,  would  be  suffi- 
cient to  establish  the  declaration  mentioned  in  the  treaty, 
and  fulfill  the  intents  of  the  contracting  powers?  Are  the 
rights  of  one  who  changed  his  allegiance  to  the  United 
States  to  be  so  easily  periled,  should  he  be  found,  with  his 
interests  with  him,  within  the  limits  of  the  Mexican  states? 

We  come  now  to  the  proclamation  found  upon  the  lid  of 
the  book,  and  which  in  argument  is  conceded  to  be  a  true 
copy  of  the  one  issued  by  Colonel  Washington,  at  the  same 
time  exercising  the  powers  of  civil  governor  in  New  Mexico 
by  virture  of  his  being  the  then  military  commandant  of  the 


July,  1859.]  CARTER  v.  TERRITORY.  331 


Opinion  of  the  Court— Benedict,  C.  J. 


United  States  in  this  region.  To  the  objections  so  persist- 
ently urged  that  he  had  no  authority  to  make  such  procla- 
mation, we  answer  that  no  such  act  was  needed  or  required 
to  enable  the  Mexicans  to  make  their  election  within  the 
year.  Their  right  was  already  full  and  perfect,  and  their 
means  ample  and  complete.  They  had  only  to  appear  be- 
fore some  court  then  existing  within  the  district  or  counties, 
and  having  a  record  with  a  clerk  bound  by  law  to  keep  the 
same,  and  to  truly  record  all  of  the  proceedings  of  such  court, 
or  before  the  clerk  in  his  official  capacity,  with  his  record, 
and  in  writing  make  the  formal  declaration.  The  right  to 
do  this  could  not  be  given  by  the  acting  governor,  nor  could 
he  take  it  away.  It  existed  independent  of  him,  and  this 
he  doubtless  well  knew.  Indeed,  he  had  no  purpose  of 
speaking  into  life  a  new  right,  but  to  aid  the  inhabitants  in 
the  proper  enjoyment  of  what  was  already  in  their  hanHs. 

It  is  incumbent  at  this  point,  in  order  to  a  full  understand- 
ing of  this  whole  question,  to  inquire  what  position  Colonel 
Washington  then  occupied  towards  the  government  of  New 
Mexico  and  the  execution  of  her  laws.  When  war  existed 
between  Mexico  and  the  United  States,  the  president,  as 
commander-in-chief,  sent  General  Kearny,  with  a  military 
command,  to  make  conquest  of  this  country.  In  the  instruc- 
tions given  he  was  told:  "Should  you  conquer  and  take  pos- 
session of  New  Mexico,  and  Upper  California,  or  consider- 
able places  in  either,  you  will  establish  temporary  civil 
governments  therein."  We  need  not  say  that  the  conquest 
was  made  and  the  temporary  civil  governments  established. 

On  the  eleventh  of  January,  1847,  Mr.  Marcy,  secretary 
of  war,  writes  to  General  Kearny,  approving  of  the  civil 
government  and  laws  "established  for  the  government  of 
the  territory  of  New  Mexico,"  except  such  portions  as  pro- 
posed "to  confer  upon  the  people  political  rights,  under 
the  constitution  of  the  United  States."  These  the  president 
disapproved,  and  directed  they  should  not  be  carried  into 
effect.  It  is  added:  "Under  the  laws  of  nations,  the 
power  conquering  a  territory  or  country  has  the  right  to 
establish  a  civil  government  within  the  same,  as  a  measure 
of  securing  the  conquest,  and  with  a  view  of  protecting  the 
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persons  and  property  of  the  people,  and  it  is  not  intended 
to  limit  you  in  the  full  exercise  of  this  authority." 

Under  the  same  date,  the  president,  through  the  secretary 
of  the  navy,  wrote  Commodore  Stockton,  who  had  been 
invested  "with  the  direction  of  the  operations  on  land,  and 
with  the  administrative  functions  of  government  over  the 
people  and  territory  occupied  by  us,  in  California,"  "that 
the  course  of  our  government  in  regard  to  California,  or 
other  portions  of  the  territory  of  Mexico  now  or  hereafter 
to  be  in  our  possession  by  conquest,  depends  on  those  on 
whom  the  constitution  imposes  the  duty  of  making  and  car- 
rying treaties  into  effect.  Pending  the  war,  our  possessions 
give  us  only  such  rights  as  the  laws  of  nations  recognize, 
and  the  government  is  military,  performing  such  civil  duties 
as  are  necessary  to  the  full  enjoyment  of  the  advantages  re- 
sultfng  from  the  conquest,  and  to  the  due  protection  of  the 
rights  of  persons,  and  of  property  of  the  inhabitants." 

Also,  under  the  same  date,  the  secretary  wrote  to  Colonel 
Price,  the  officer  commanding  the  United  States  forces  at 
Santa  Fe,  New  Mexico:  "The  temporary  civil  govern- 
ment in  New  Mexico  .results  from  the  conquest  of  the 
country.  It  derives  its  existence  directly  from  the  laws  of 
congress  or  the  constitution  of  the  United  States,  and  the 
president  can  not,  in  any  other  character  than  that  of  com- 
mander-in-chief,  exercise  any  control  over  it.  It  was  first 
established  in  New  Mexico  by  the  officer  at  the  head  of  the 
military  force  sent  to  conquer  that  country  under  general 
instructions  contained  in  the  communication  from  this  de- 
partment of  the  third  of  June,  1846.  Beyond  such  general 
instructions  the  president  has  declined  to  interfere  with  the 
management  of  the  civil  affairs  in  this  territory.  The 
powers  and  authority  possessed  by  General  Kearny  when 
in  New  Mexico  were  devolved  on  you  as  the  senior  military 
officer  on  his  departure  from  that  country.  They  are 
ample  in  relation  to  all  matters  presented  to  the  considera- 
tion of  the  president  in  the  communication  of  the  acting 
governor,  Vigil,  dated  the  twenty-third  of  March  last,  and 
to  you,  as  the  senior  military  officer,  he  will  leave  such  mat- 
ters, without  positive  or  special  directions. 
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"It  appears  from  the  letter  of  the  acting  governor  of 
New  Mexico,  of  the  sixteenth  of  February,  that  he  wishes 
to  withdraw  from  the  duties  of  that  post,  and  only  holds  it 
until  the  president  shall  appoint  a  successor.  On  this  sub- 
ject, I  am  directed  to  say,  that  the  filling  of  this  office  ap- 
pertains to  the  senior  military  officer,  to  whom  the  tem- 
porary civil  officer  is  subordinate.  Should  the  present 
incumbent  wish  to  retire  from  that  office,  you  or  the 
senior  military  officer  in  New  Mexico,  if  convenient  or 
necessary  to  delegate  the  power,  will  select  such  person  as 
you  or  he  may  deem  best  qualified  to  exercise  the  functions 
of  that  situation,  and  duly  invest  him  with  them." 

At  the  like  date  the  president  directed  General  Kearny, 
in  California,  that  upon  his  return  the  functions  of  civil 
government  would  devolve  upon  the  officer  of  the  army 
next  in  rank  to  himself,  or  on  such  officer  of  the  army  as 
may  be  highest  in  rank  for  the  time  being.  "It  is  not  in- 
tended by  what  is  said  before,  in  regard  to  the  functions  of 
the  temporary  civil  government  being  in  the  officer  of  the 
army  highest  in  rank,  to  deny  or  question  his  right  to  in- 
vest any  other  person  with  the  powers  and  duties  of  tem- 
porary civil  governor,  should  such  officer  find  it  inexpedient 
or  inconvenient  to  exercise  these  powers  and  perform  these 
duties  in  person;  but  in  case  of  such  delegation  of  the 
functions  of  temporary  civil  government,  the  person  exer- 
cising them  must  be  subordinate  to  the  commander  of  the 
land  forces,  and  removable  at  his  will.  The  responsibility 
as  to  the  military  and  civil  officers  rests  with  the  officer  in 
chief  command  of  the  military  force." 

It  is  settled  throughout  all  branches  of  our  government, 
that  the  president,  as  commander-in-chief  during  the  war, 
had  full  power  and  authority  to  organize  and  set  up  the 
forms  and  rules  of  government,  which,  in  pursuance  of  his 
orders  and  will,  were  ordained  in  New  Mexico  and  California. 
That  form  was  "military,"  and  the  functions  of  .civil  gov- 
ernor were  reposed  in  the  military  commander  for  the  time 
being.  He  was  empowered  to  delegate  his  functions  to 
another  person,  should  he  find  it  convenient  or  expedient 
to  do  so,  as  was  done  to  Governors  Bent  and  Vigil  in  this 
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territory.  Such  was  the  form  of  government  found  here  at 
the  ratification  of  the  treaty.  Under  date  of  December  10, 
1848,  the  president,  through  the  secretary  of  war,  Mr. 
Marcy,  writes  to  Major-General  Worth:  "The  situation  of 
the  people  of  New  Mexico  is  similar  to  that  of  the  people  of 
California.  The  views  of  the  government,  as  presented  in  the 
letter  of  the  secretary  of  state,  you  will  regard  as  applic- 
able to  the  inhabitants  of  New  Mexico,  and  take  the  proper 
measures  to  make  them  known  in  that  territory." 

That  letter  was  written  by  Mr.  Buchanan,  now  president 
of  the  United  States,  and  says:  "By  the  conclusion  of  the 
treaty  of  peace,  the  military  government  which  was  estab- 
lished over  them  under  the  laws  of  war,  as  recognized  by 
the  practice  of  all  civilized  nations,  has  ceased  to  derive  its 
authority  from  this  source  of  power;  but  is  there,  for  this 
reason,  no  government  in  California?  Are  life,  liberty,  and 
property  under  the  protection  of  no  authorities?  Fortu- 
nately, they  are  not  reduced  to  this  sad  condition.  The  ter- 
mination of  the  war  left  an  existing  government,  or  govern- 
ment de  facto,  in  full  operation,  and  this  will  continue  with 
the  presumed  consent  of  the  people,  until  congress  shall 
provide  for  them  a  territorial  government.  The  great  law 
of  necessity  justifies  this  conclusion.  The  consent  of  the 
people  is  irresistibly  enforced,  from  the  fact  that  no  civilized 
people  could  possibly  desire  to  abrogate  an  existing  govern- 
ment, when  the  alternative  presented  would  be  to  place 
them  in  a  state  of  anarchy  beyond  the  protection  of  all  law, 
and  reduce  them  to  the  unhappy  necessity  of  submitting  to 
the  dominion  of  the  strongest."  October  12,  1848,  the 
secretary  of  war  says  to  the  officer  commanding  the  forces 
at  Santa  Fe:  "Whatever  civil  government  is  found  to  exist, 
is  to  be  regarded  as  a  government  de  facto,  and  also  to  be 
respected.  Until  a  territorial  government  shall  be  provided 
by  congress,  things  must  remain  as  they  are.  It  will  be  the 
duty  of  the  military  authority  there  to  defend  the  territory 
from  invasions,  to  repress  and  repel  Indian  incursions,  and 
preserve  internal  tranquillity.  The  important  duty  of  the 
military  force  will  be  to  protect  the  inhabitants  of  the  terri- 
tory of  New  Mexico,  in  the  full  enjoyment  of  life,  liberty, 
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and  property.  The  views  of  the  executive,  in  relation  to 
the  civil  authority,  and  the  collection  of  revenue,  you  will 
understand  from  a  copy  of  a  letter  from  the  state  depart- 
ment, written  with  particular  reference  to  the  people  of 
California," 

We  will  now  show  what  sanction  the  supreme  court  of 
the  United  States  has  given  to  the  various  orders  and  in- 
structions. In  the  case  of  Cross  et  al.  v.  Harrison,  16 
How.  164,  the  court  quote  largely  from  the  letter  of 
Mr.  Buchanan,  and  affirm  the  principles  announced.  They 
refer  to  the  orders  of  the  president,  made  through  the  secre- 
taries, and  say:  "None  can  doubt  that  those  orders  of  the 
president,  and  the  action  of  our  army  and  navy  commanders 
in  California,  in  conformity  with  them,  was  according  to 
the  law  of  arms,  and  the  right  of  conquest,  or  that  they 
were  operative  until  the  ratification  and  exchange  of  a 
treaty  of  peace.  It  will  certainly  not  be  denied  that  those 
instructions  were  binding  upon  those  who  administered  the 
civil  government  in  California." 

Again:  "The  government  of  which  Colonel  Mason  was  the 
executive,  had  its  origin  in  the  lawful  exercise  of  a  belliger- 
ent over  a  conquered  territory.  It  had  been  instituted 
during  the  war  by  the  command  of  the  president  of  the 
United  States.  It  was  the  government  when  the  territory 
was  ceded  as  a  conquest,  and  it  did  not  cease,  as  a  matter  of 
course,  or  as  a  necessary  consequence  of  the  restoration  of 
peace.  The  president  might  have  dissolved  it  by  withdraw- 
ing the  army  and  navy  officers  who  administered  it,  but  he 
did  not  do  so.  Congress  could  have  put  an  end  to  it,  but 
that  was  not  done.  The  inference  from  the  inaction  of  both, 
is,  that  it  was  meant  to  be  continued  until  it  had  been 
legislatively  changed.  No  presumption  of  a  contrary  in- 
tention can  be  made." 

We  have  made  these  large  extracts  from  so  many  of  the 
highest  authorities  in  order  to  demonstrate  the  more  clearly 
the  nature  of  the  executive  in  this  territory  from  the  time 
of  the  conquest  by  arms  up  to  the  ratification  of  the  treaty, 
and  from  that  period  down  to  the  institution  of  a  territorial 
government  by  the  act  of  September  9,  1850.  The  gov- 
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ernments  founded  at  the  treaty  continued  de  facto,  and  the 
executive  functions  of  civil  affairs  remained  in  the  hands  of 
the  senior  oflicer  in  military  command.  He  was,  so  to 
speak,  ex  officio  civil  governor,  and  authorized  to  perform 
all  the  necessary  acts  belonging  to  the  executive  power 
within  the  territory. 

We  will  now  be  able  to  show  such  authoritative  relation  as 
Colonel  Washington  had  in  making  a  proclamation  to  the 
Mexicans  in  New  Mexico,  in  regard  to  their  retaining  the 
character  of  Mexicans.  A  proclamation  is  defined  by  the 
English  law  writers  to  be  "a  notice  publicly  given  of  any- 
thing whereby  the  king  thinks  fit  to  advertise  his  sub- 
jects:" 3  Tomlin's  Law  Diet.  236.  To  give  it  a  defini- 
tion corresponding  to  our  political  system,  it  is  a  notice 
publicly  given  of  anything  whereof  the  executive  thinks  fit 
to  inform  and  notify  the  people;  it  is  a  publication  by 
authority;  an  official  notice  given  to  the  public. 

We  will  now  inquire  if  such  a  state  of  things  existed  in 
this  territory,  that  such  a  proclamation  was  needed  to  ema- 
nate from  the  executive,  to  preserve  the  public  peace  and 
tranquillity,  and  our  public  honor  and  good  faith  in  the  ful- 
fillment of  our  duties  under  the  treaty.  We  find  the  high- 
est evidence  of  what  the  president  expected  of  the  officers 
in  command,  in  his  letter  of  instructions  dated  April  3, 
1849,  to  General  Smith,  commanding  the  Pacific  division. 
He  says:  "The  defense  of  the  territory  against  foreign  in- 
vasion, and  the  preservation  of  internal  tranquillity,  from 
civil  commotion,  will  be  objects  of  your  care,  and  may  re- 
quire the  exercise  of  your  authority.  The  duty  of  regard- 
ing the  obligations  of  the  treaty  lately  concluded  with  the 
republic  of  Mexico,  is  now  superadded;  especially  those 
provisions  which  relate  to  the  time  when  the  resident  Mexi- 
cans are  required  to  make  their  election  of  citizenship,  and 
others  who  may  choose  to  remove  with  their  property  beyond 
the  limits  of  the  United  States  into  Mexico." 

We  scarcely  need  say  that  the  same  duty  as  specified  in 
these  instructions,  in  its  fullest  force,  was  upon  the  officer 
commanding  in  New  Mexico  on  the  nineteenth  of  August, 
1848.  The  Mexican  congress,  by  a  decree,  authorized  the 
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appointment  of  a  commission  to  proceed  to  New  Mexico 
and  aid  such  Mexicans  as  should  not  prefer  to  acquire  the 
character  of  citizens  of  the  United  States,  to  emigrate  to  the 
Mexican  republic.  On  the  sixth  of  September  following, 
the  president  of  Mexico  appointed  and  commissioned  Ka- 
nion  Ortiz,  a  priest,  to  execute  the  instructions  of  the  de- 
cree. In  due  time  he  arrived  in  this  territory.  What  fol- 
lowed is  a  part  of  the  public  history  of  New  Mexico.  Of 
this  the  court  may  take  notice.  It  may  refer  to  the  safest 
sources  of  information  to  know  the  events  of  that  period. 
So  far  as  a  knowledge  of  these  is  essential  to  the  consid- 
eration of  the  matters  under  consideration,  none  can  be 
more  reliable  than  the  written  relation  of  the  honorable 
Joab  Houghton,  who,  from  the  conquest  of  the  country 
down  to  the  induction  of  the  territorial  government,  occu- 
pied the  position  of  chief  justice  of  the  supreme  court  and 
circuit  judge,  and  must  have  had  full  knowledge  of  all  the 
movements  resulting  from  the  entrance  of  Ortiz  among  the 
Mexicans,  and  his  promises  to  and  deportment  with  them. 
The  records  of  the  executive  proceedings  of  that  time  will 
also  assist  in  the  inquiry  we  are  now  making.  After  reach- 
ing Santa  Fe,  the  commissioner  journeyed  through  some  of 
the  counties,  and  to  use  the  language  contained  in  the 
narrative  of  Judge  Houghton,  produced  a  great  excitement 
among  the  people,  inducing  a  large  portion  of  the  inhab- 
itants of  those  counties  not  only  to  declare  themselves  as 
retaining  the  character  of  Mexican  citizens  and  their  readi- 
ness at  once  to  emigrate,  but  excited  them  to  acts  of  dis- 
turbance and  disregard  of  the  then  existing  authorities.  In 
fact,  as  it  then  appeared  to  both  civil  and  military  authori- 
ties, an  open  rebellion  was  threatened  in  consequence  of  the 
course  taken  by  the  commissioner:  See  executive  records 
sustaining  the  truth  of  Houghton's  statement. 

So  great  was  the  commotion,  that  Governor  Washington 
became  alarmed  for  the  public  tranquillity,  and  ordered 
the  commissioner  to  return  to  Santa  Fe,  and  no  longer 
communicate  with  the  people  personally,  but  put  at  his 
disposal  the  press  of  the  city  by  which  he  could  issue  his 

notices  of  proclamations.     That  course  for  a  time  allayed 
VOL.  1-22 
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the  excitement.  The  administration,  however,  of  the  terri- 
torial government  found  itself  greatly  embarrassed.  It 
found  in  some  of  the  counties  the  officials,  such  as  the  pre- 
fects, alcaldes,  sheriffs,  etc.,  insisting  that  they  had  declared 
to  the  commissioner  their  intention  to  retain  the  character 
of  Mexican  citizens.  Many  influential  Mexicans  were  seek- 
ing some  public  mode  of  declaring  their  intentions.  Under 
such  condition  of  affairs,  Washington,  the  commanding 
officer,  published  his  proclamation. 

In  direct  view  of  such  a  state  of  facts,  well  authenticated, 
and  the  obligations  under  which  Colonel  Washington  held 
his  command,  and  his  powers  as  governor,  to  take  care  and 
preserve  the  internal  tranquillity  of  the  territory  from  civil 
commotion,  and  his  superadded  duty  to  regard  the  obliga- 
tions of  the  treaty,  especially  those  provisions  which  related 
to  the  time  when  the  resident  Mexicans  were  required  to 
make  their  election  of  citizenship;  who,  in  view  of  all  this, 
will  still  assert  that  the  proclamation  was  published  without 
authority,  and  was  without  any  meritorious  effect  upon  the 
matter  to  which  it  related?  It  was  now  after  the  peace  con- 
firming the  conquest,  in  the  midst  of  all  the  hatred  and 
bitterness  against  Americans  and  the  United  States,  which 
the  conquest  and  its  consequences  had  engendered  among 
a  people  foreign  in  language,  laws,  customs,  and  religion, 
with  the  pride  of  kindred  and  race  peculiar  to  all  Spanish 
races,  in  the  midst  of  those  who  had  lately,  as  the  Mexican 
cabinet  council  said,  "risen  against  the  government  and 
the  American  name  and  blood  in  the  country,"  and  when 
risen,  whose  steps  and  deeds  wTere  marked  with  murder, 
robbery,  and  fiendish  atrocity  in  the  village  of  Taos,  and 
who,  as  the  counsel  assert,  though  "their  plans  were  dis- 
covered and  disconcerted,  their  conspiracies  frustrated,  did 
not  cease  to  conspire. ' '  A  popular,  powerful,  and  well-known 
priest,  clothed  with  a  commission  from  the  Mexican  govern- 
ment, though  dismembered  and  humiliated,  was  exciting 
the  prejudices  of  the  people,  already  hostile  to  the  new 
government,  offering  bounties  to  those  who  would  reject 
allegiance,  and  payment  of  expenses  to  them  upon  their 
emigration. 
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A  failure  upon  the  part  of  congress  to  establish  a  terri- 
torial government  had  kept  the  doors  closed  against  the  am- 
bitious struggles  for  distinction,  preferment,  and  power,  of 
the  most  intellectual,  instructed,  and  talented.  Their 
hopes  that  they  would  be  relieved  from  the  military  rule 
and  government  had  been  disappointed.  They  were  in  much 
despair  as  to  the  future.  They  were  seeking  to  know  the* 
most  proper  means  of  cutting  themselves  fairly  loose  from 
all  allegiance  to  the  United  States,  to  abide  the  fortunes  of 
their  ill-fated  mother  republic. 

Now,  under  the  treaty  they  might  make  sure  a  right  they 
and  Mexico  so  much  valued.  It  is  rare  in  the  United  States 
that  an  executive  finds  himself  surrounded  by  more  exciting 
and  critical  circumstances  than  those  presented  to  Colonel 
Washington.  It  was  absolutely  necessary  to  obtain  some 
certain  legal  tests  that  would  designate  those  persons  of  Mex- 
ican allegiance.  It  was  the  imperious  duty  of  Washington 
to  allay  the  increasing  excitement  and  tranquilize  the  inhab- 
itants. It  was  incumbent  on  him  more  than  upon  any  one  else, 
to  inform  the  ignorance  of  the  population  of  the  easy  and 
lawful  mode  by  which  they  could  declare  their  intentions, 
and  retain  their  Mexican  citizenship.  He  was  the  power 
to  call  the  excited  Mexicans  to  pause,  to  consult  more  calmly 
and  wisely  their  true  interest,  and  let  reason  and  judg- 
ment assume  the  control  of  passions  and  prejudices  in  the 
selection  to  be  made  between  Mexico  and  the  United  States. 

He  was  equal  to  his  duty  and  the  occasion.  By  with- 
drawing the  priest  from  among  the  inhabitants  and  issuing 
his  proclamation,  he  attained,  as  far  as  the  time  would  per- 
mit, the  desired  results.  The  people  were  informed  that 
they  were  only  to  personally  appear  at  the  different  pre- 
fecturas,  or  prefect's  offices,  in  the  counties,  and  in  proper 
form  record  their  names  to  retain  their  Mexican  citizen- 
ship under  the  treaty.  The  disturbed  state  of  the  public 
mind  calmed  itself.  A  second  thought  convinced  many  of 
the  impolicy  of  casting  their  own  and  their  children's  for- 
tunes with  Mexico.  The  commissioner  was  shorn  of  his 
power  to  deceive  his  Mexican  friends,  and  do  evil  to  the 
Unites  States.  Those  who  desired  availed  themselves  of 
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the  modes  the  proclamation  had  declared  to  retain  their 
Mexican  character.  We  have  arrived  at  the  point  to  an- 
nounce unhesitatingly,  with  a  clear  conviction,  that  those 
who  did  make  their  election  in  the  manner  and  form  pointed 
out  in  the  proclamation,  with  a  knowledge  of  their  act,  and 
without  being  the  victims  of  fraud  or  violence,  did  preserve 
to  themselves  the  right  guaranteed  in  the  eighth  article  of 
the  treaty,  and  to  the  fullest  extent  the  character  of  Mex- 
ican citizens;  that  they  did  voluntarily  reject  and  refuse  the 
citizenship  of  the  United  States,  and  retain  that  of  Mexico. 

In  examining  the  questions  connected  with  the  procla- 
mation, we  do  so  as  they  were  presented  to  the  jury  for 
their  finding  on  the  trial  of  the  plea  as  the  evidence  stood, 
but  as  the  facts  have  been  conceded  to  exist  in  the  argu- 
ments before  this  court,  the  force  of  the  testimony  that 
went  to  the  jury-  we  will  examine  before  this  opinion  closes. 
We  think  it  not  foreign  to  the  inquiries  we  have  made,  to 
see  what  sanction  or  ratification  the  government  of  the 
United  States  implied  or  expressly  gave  to  the  act  of 
Colonel  Washington,  and  the  rights  which  Mexican  citizens 
perfected  in  the  mode  by  him  directed.  At  no  time  do  we 
find  that  the  president  or  congress  disapproved  the  procla- 
mation. From  the  moment  that  the  proof  appeared  that  a 
Mexican  had  elected  to  retain  his  Mexican  character  in  due 
form  in  the  prefecture,  he  was  excluded  from  all  places  and 
share  in  the  administration  of  the  laws  of  the  territory.  He 
was  turned  from  a  seat  as  juror,  and  deprived  of  his  func- 
tions as  a  local  or  county  officer,  and  this  exclusion  re- 
mained, up  to  the  establishment  of  a  territorial  govern- 
ment. 

By  searching,  we  can  find  no  other  test  applied  than  hav- 
ing made  the  declaration  in  the  place  and  manner  required 
or  pointed  out  in  the  proclamation.  Congress,  in  giving  an 
organic  act  to  New  Mexico,  expressly  said,  "that  the  right 
of  suffrage,  and  of  holding  office,  shall  be  exercised  only 
by  citizens  of  the  United  States,  including  those  recognized 
as  citizens  by  the  treaty  with  the  republic  of  Mexico,  con- 
cluded February  2,  1848."  In  this  congress  clearly  intended 
to  draw  a  distinction  as  to  the  ineligibility  to  office  and  voting 
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of  those  who  had  preserved  the  Mexican  character.  It  is 
implied  in  the  provision  that  congress  knew  that  a  class  of 
men  were  here  who  were  not  recognked  as  citizens  by  the 
treaty.  It  must  be  presumed  to  have  known  the  elements 
about  which  and  for  which  it  was  legislating,  and  adopted 
the  language  to  show  the  intents  of  the  section  alluded  to. 
Throughout  the  wrhole  territory  a  body  of  men  were 
recognized  for  nearly  two  years  and  a  half  before  the  organic 
act,  by  themselves,  the  official  authorities,  and  the  entire 
mass  of  inhabitants,  as  not  being  citizens  of  the  United 
States,  because  they  had  recorded  their  names  in  the  records 
of  the  prefect  as  retaining  the  rights  and  titles  of  Mexican 
citizens.  If  congress  did  not  mean  those  men  in  the  pro- 
visions quoted,  and  thereby  give  full  sanction  and  effect  to 
the  means  by  which  they  had  reserved  their  character,  and 
to  the  proclamation  of  Governor  Washington,  who,  then, 
were  meant  by  that  language;  or  could  it  have  been  idly 
written  in  the  statute  giving  a  government? 

Out  of  the  treaty  arose  a  difficulty  or  misunderstanding 
as  to  the  true  boundary  between  the  two  republics.  This  is 
familiarly  known  among  us  in  New  Mexico  as  the  "Mesilla 
question."  It  portended  for  a  time  another  war  between 
the  nations.  A  new  treaty,  however,  settled  the  strife.  This 
treaty  endeavored  to  adjust  all  the  preceding  difficulties  be- 
tween the  powers.  It  is  not  to  be  supposed  that  Mexico  did 
not  know  in  what  manner  the  United  States  had  fulfilled  her 
stipulations  upon  Mexicans  in  New  Mexico.  Her  commis- 
sioner, Ortiz,  had  fully  reported  to  his  government  the 
result  of  his  mission.  Among  the  various  grounds  of  com- 
plaint between  the  negotiators,  none  was  offered  by  Mexico 
that  the  United  States  had  enacted  no  law,  no  means  by 
which  the  Mexicans  could  evidence  their  intentions  of  the 
character  of  Mexicans.  What  is  known  as  the  "Gadsden 
purchase,"  with  her  people,  were  to  be  ceded  to  our  govern- 
ment. It  does  not  seem  to  have  occurred  to  either  party 
that  the  new  treaty  should  and  ought  to  specify  the  mode  in 
detail  by  which  the  Mexicans  of  that  purchase  might  retain 
the  character  of  Mexican  citizens.  This  treaty  was  con- 
cluded on  the  thirtieth  day  of  December,  1853. 
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It  is  worthy  of  observance,  that  in  this  was  adopted  and 
ratified  the  identical  article  8,  contained  in  the  treaty 
of  Gnadalupe  Hidalgo.  It  is  done  in  article  5  in  these 
words:  "All  the  provisions  of  the  eighth,  ninth,  sixteenth, 
and  seventeenth  articles  of  the  treaty  of  Guadalupe  Hidalgo 
shall  apply  to  the  territory  ceded  by  the  Mexican  republic, 
in  the  first  article  of  the  present  treaty,  and  to  all  the 
rights  of  persons  and  property,  both  civil  and  ecclesiastical, 
within  the  same,  as  fully  and  effectually  as  if  the  said 
articles  were  herein  again  recited  and  set  forth." 

With  the  thorough  knowledge  both  powers  must  have 
had,  it  is  fair  to  presume  that  they  were  well  satisfied  with 
the  interpretation  which  had  been  given  to  the  eighth  article 
in  New  Mexico,  and  the  manner  of  electing  allegiance;  and 
that  further  stipulation  was  required  to  secure  Mexican 
rights.  If  this  be  correct,  then  we  have  the  solemn  sanction 
which  a  treaty,  a  portion  of  the  supreme  law  of  the  land, 
impliedly  imparts  to  the  action  of  Governor  Washington, 
and  the  mode  in  which  Mexican  citizenship  was  retained. 

We  deem  it  proper  here  to  notice  what  has  been  some  of 
the  legislation  of  New  Mexico  as  to  the  right  of  voting  and 
holding  office.  The  first  session  of  the  general  assembly, 
under  the  organic  act,  was  held  in  July,  1851.  This  is  often 
referred  to  as  being  distinguished  for  the  ability  and  high 
standing  of  its  members  in  the  territory.  In  enacting  an 
election  law,  they  enacted  that  "no  person  prevented  by 
the  organic  law  of  the  territory  should  be  entitled  to  vote 
or  hold  public  office."  And  further:  "If  any  Mexican 
citizen  prevented  from  voting  by  any  of  the  provisions  of 
this  act,  shall  vote  at  any  election  hereafter  held  in  the 
territory,  on  being  convicted,  he  shall  be  sentenced  to  a  fine 
of  not  exceeding  five  hundred  dollars,  or  to  be  imprisoned 
for  a  term  not  exceeding  one  year :"  See  Rev.  Code. 

Those  provisions  have  never  been  repealed.  They  remain 
this  day  in  force.  From  "Mexican  citizens"  only  being 
included,  it  is  evident  that  the  legislature  had  in  view 
those  who  had  retained  that  character;  and  intended  to 
rigidly  restrain  them  from  the  enjoyment  of  a  privilege  be- 
longing only  to  citizens  of  the  United  States.  Having 
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occupied  so  much  space  in  the  investigation  of  the  matters 
which  have  arisen  in  this  case,  before  entering  upon  the 
last  point  to  be  considered,  we  will  indulge  the  remark, 
that  few  questions  of  more  personal  importance  to  many, 
and  general  importance  to  all,  can  arise  in  New  Mexico,  than 
that  we  have  been  discussing,  and  about  which  we  have 
announced  conclusions.  To  be  a  subject  under  a  despotism 
is  to  bo  naked  of  political  rights.  To  be  a  citizen  of  the 
United  States  in  New  Mexico,  elevates  the  man  to  being 
virtually  his  own  legislator.  This  is  a  position  not  to  be 
lightly  esteemed.  This  great  right  should  not  be  trifled 
with  by  those  who  enjoy  it.  Those  who  knowingly  and  will- 
fully pushed  it  aside  or  trampled  it  under  their  feet,  after 
the  treaty  offered  it  to  their  hands,  must  place  to  their  own 
charge  their  great  loss.  They  should  have  estimated  more 
justly  the  strength,  progress,  and  justice  of  the  government 
inviting  their  allegiance.  It  is  but  truth  and  justice  to  say 
that  many  of  those  reputed  to  have  made  their  election  ad- 
verse to  the  United  States,  are  among  the  men  of  the  highest 
standing,  for  intelligence,  worth,  and  patriotism,  in  the 
territory. 

As  deeply  as  we  may  regret  this  citizen  condition,  still  it 
is  one  of  their  own  seeking,  and  from  which  they  have  a 
mode  of  extrication.  The  pathway  of  the  bench  is  where 
the  law  and  duty  leads  them.  They  are  not  to  suffer  their 
ears  to  be  corrupted  by  the  whispers  that  there  are  those 
who  have  personal  political  interests  involved  in  this  ques- 
tion. The  breath  of  the  demagogue,  whose  odor  is  always 
filthy  to  the  upright,  just,  and  strong  spirit,  is  inconceiv- 
ably so,  when  attempted  to  be  suffused  towards  the  tribunal 
of  justice.  It  is  no  part  of  the  duty  of  these  tribunals  to 
ravish  men  into  the  rights  of  citizenship  of  the  United 
States,  who,  in  an  evil  hour,  mocked  at  the  privileges  offered, 
and  are  as  yet  refusing  to  avail  themselves  of  our  natural- 
ization laws.  If  outside  of  them  relief  is  to  be  found,  other 
branches  of  the  government  must  give  it,  and  not  the  judi- 
cial, however  gladly  an  individual  judge  might  interpret  an 
act  lessening  the  disabilities  under  which  the  elected  Mexi- 
can citizen  labors. 
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We  come  now  to  the  sufficiency  of  the  testimony,  as  it  ap- 
pears upon  the  record,  to  maintain  the  plea  in  abatement, 
and  establish  Sandoval's  "Mexican  character"  in  con- 
formity with  the  principles  laid  down.  No  parol  evidence 
seems  to  have  been  introduced  to  explain  how  the  book 
originated,  how  and  by  whom  it  was  kept,  or  where,  when, 
or  before  whom  the  signatures  were  recorded.  If  the  book 
had  been  one  of  the  records  kept  in  the  prefect's  court  or 
pertained  to  his  official  duties,  and  kept  by  the  clerk,  there 
is  no  certificate  showing  that  the  persons  whose  names  are 
found  in  the  list  following  the  caption,  had  been  before 
him  or  the  prefect's  court  had  recorded  their  names.  If  the 
book  is  the  one  kept  and  opened  in  pursuance  of  the  proc- 
lamation of  Washington,  in  the  office  of  the  prefect  of  Santa 
Fe,  no  witness  proved  the  fact,  and  no  certificate  of  the 
clerk  shows  it.  No  law  existed  authorizing  the  prefect's 
clerk  to  appoint  a  deputy  who,  in  the  name  of  the  principal, 
could  authenticate  books,  papers,  or  documents,  or  give 
faith  or  validity  to  a  certificate;  and  even  should  it  be  ad- 
mitted that  such  appointment  could  be  made  without  legis- 
lative authority,  the  certificate  does  not  show  that  Gid- 
dings,  the  principal,  was  clerk  of  the  prefect's  court  "for 
the  county  of  Santa  Fe,"  but  only  that  he  was  "clerk  of  the 
prefect's  court."  Also  it  states  that  the  foregoing  is  a  cor- 
rect list  "of  all  who  have  elected  in  said  county  (Santa  Fe) 
to  retain  the  character  of  Mexican  citizens."  In  this,  the 
clerk's  pretended  deputy  certifies  his  judgment  instead  of 
showing  the  acts  done  and  the  facts  in  conformity  with 
the  proclamation.  He  fails  to  inform  us  whether  the  per- 
sons named  in  the  list  recorded  their  own  names,  or  whether 
it  was  a  list  of  persons  merely  that  in  the  county  had  re- 
tained a  certain  character.  True,  Sandoval's  signature 
was  proven,  but  there  was  no  proof  when,  or  where, 
or  under  what  circumstances  he  wrote  it,  or  that  he  did 
it  in  the  presence  of  any  court,  magistrate,  or  other  official 
authority  having  the  attributes  to  receive  and  authenticate 
the  declaration  when  made. 

As  to  the  proclamation  found  upon  the  book,  the  jury 
have  no  proof  before  them  that  it  had  ever  been  published 
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by  Governor  Washington — neither  how,  when,  nor  where. 
The  attorney-general,  though  he  seems  with  a  liberal  spirit 
not  to  have  objected  that  the  defendant  should  have  the 
benefit  of  the  book  and  what  it  contained  before  the  jury 
for  what  it  was  worth,  it  does  not  appear  that  he  made  any 
admissions  to  supply  the  utter  weakness  and  insufficiency 
of  the  evidence  to  prove  the  issue  for  the  defense.  It  was 
proven  that  at  some  previous  term  of  the  court,  Sandoval 
had  declared  his  intention  to  renounce  Mexico  and  become 
a  citizen  of  the  United  States.  It  must  be  borne  in  mind  that 
the  whole  effort  of  the  defense  was  to  prove  that  Sandoval's 
Mexican  citizenship  resulted  from  his  having  elected  to  re- 
tain it  under  the  treaty.  If  he  was  a  resident  of  this  terri- 
tory, a.s  was  apparent  at  the  time  of  the  ratification  of  the 
treaty,  and  has  so  remained,  and  did  not  elect  in  favor  of 
Mexico,  then,  with  this  explanation,  neither  one  nor  a  hun- 
dred declarations  of  intention  in  the  district  court  would 
prove  him  a  Mexican  citizen,  in  fact  and  law.  With  such 
residence,  the  presumptions  would  be  in  favor  of  his  citi- 
zenship to  the  United  States,  nor  should  he  lose  it  or 
be  deprived  of  it  without  the  clearest  proof.  He  may  not 
have  known  his  rights,  or  mistaken  them,  and  had  a  fancy 
to  make  them  doubly  secure.  The  date  at  which  he  did 
that  act,  as  it  seems  jointly  with  fifteen  others,  does  not  ap- 
pear, but  it  is  shown  by  the  record  that  it  was  some  time 
during  the  judicial  administration  of  Chief  Justice  Deaven- 
port.  Sandoval  was  not  defending  his  own  rights  of  citi- 
zenship on  the  trial,  and  it  is  but  a  reasonable  inference 
that  he  had  perfected  his  naturalization,  even  if  such  in  law 
be  needed.  A  plea  in  abatement  should  not  only  be  well 
pleaded,  but  well  proved  also.  The  evidence  was  wholly  in- 
sufficient to  authorize  the  jury  to  find  in  the  defendant's 
favor.  They  found  rightly  for  the  territory. 

We  shall  not  discuss  the  effect  of  the  defendant's  not 
moving  for  a  new  trial  Upon  that  finding  until  after  he  pleaded 
the  general  issue  of  not  guilty,  went  to  trial  and  was  con- 
victed. Exceptions  appear  to  the  action  of  the  court  on 
that  trial.  No  other  conclusion,  then,  can  here  be  drawn, 
than  that  the  trial  was  correctlv  had,  and  the  defendant 
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fairly  and  justly  convicted.  The  court  properly  overruled 
the  motion  made  in  his  favor  after  the  trial. 

We  take  pleasure  in  acknowledging  the  legal  ability  with 
which  this  cause  was  argued  by  counsel  on  both  sides.  As 
to  the  weight  of  the  testimony,  the  arguments  were  ex- 
haustive. 

It  is  the  unanimous  opinion  of  this  court  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Affirmed  with  costs. 

Separate  opinion  by  BLACKWOOD,  J. : 

While  concurring  in  the  affirmation  of  judgment  in  the 
above-entitled  cause,  upon  the  finding  of  the  jury  in  the 
court  belowr,  and  the  plea  in  abatement  that  Sandoval  was 
a  citizen,  yet  as  regards  the  question  of  Mexican  citizenship 
introductorily  considered  in  the  elaboration  of  the  opinion 
of  the  court,  I  desire  hereby  to  reserve  any  differences  of 
opinion  from  views  therein  expressed,  and  doctrines  ad- 
vanced, that  future  reflection  may  suggest  to  my  mind.  A 
comparatively  slight  opportunity  having  been  afforded  me 
in  the  progress  of  this  cause  to  examine  a  subject  confess- 
edly of  so  great  importance,  and  therefore,  any  investiga- 
tion of  its  merits  not  having  been  as  thorough  as  I  could 
wrish,  I  deem  this  reservation  proper  and  necessary  in  the 
premises. 


LEWIS  W.  GECK  v.  OLIVEE  L.  SHEPHEED. 

REPEAL  OF  STATUTES  BY  IMPLICATION.— A  statute  may  toe  repealed  without 
being  referred  to  by  a  subsequent  statute  on  the  same  subject,  which  is 
•wholly  irreconcilable  with  it,  and  both  can  not  stand  together. 

SUITS,  WHERE  TO  BE  COMMENCED,— The  act  of  January  12,  1853,  providing 
where  suits  shall  be  commenced,  repeals,  by  implication,  section  24  of  the 
act  of  July  12,  1851,  and  all  suits  must  be  commenced  in  the  county 
•where  the  defendant  resides,  or  in  the  county  where  the  plaintiff  resides 
and  the  defendant  is  found,  unless  the  defendant  is  a  non-resident,  when 
the  suit  may  be  brought  in  any  county. 

PLEA  is  ABATEMENT  WHERE  SUIT  BROUGHT  IN  WRONG  COUNTY. — Where  a 
suit  Is  brought  against  a  resident  of  the  territory  in  a  county  in  which 
he  does  not  reside,  and  be  is  served  in  another  county,  this  fact  may  be 
pleaded  in  abatement,  or  the  writ  may  be  quashed  on  motion. 
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ATTORNEY  MAT  VERIFY  PLEA  IN  ABATEMENT.— The  attorney  of  a  defendant 
may  swear  to  a  plea  in  abatement  which  requires  to  be  sworn  to. 

MOTION   TO  QUASH   WRIT   NEED  NOT  BE   VERIFIED.— A  motion  to  quash  the 
writ  commencing  a  suit  need  not  be  upon  oath. 

APPEAL  from  the  district  court  of  Socorro  county.  The 
facts  appear  from  the  opinion. 

Smith  and  Wheaton,  for  the  appellant. 
Baird  and  Watts,  for  the  appellee. 

By  Court,  BOONE,  J. : 

This  is  an  action  of  trespass  and  false  imprisonment 
brought  by  Lewis  W.  Geek,  the  plaintiff  below  and  defend- 
ant in  error,  against  Oliver  L.  Sheplr'-d,  the  defendant 
below  and  plaintiff  in  error.  The  defendant,  Oliver  L. 
Shepherd,  is  and  was  at  the  time  of  the  institution  of  this 
suit,  an  officer  of  the  United  States,  stationed  at  Fort 
Defiance,  in  the  county  of  Bernalillo.  The  action  is  for  per- 
sonal injuries  and  destruction  of  personal  property  belong- 
ing to  the  plaintiff,  Lewis  W.  Geek,  a  resident  of  the 
county  of  Dona  Ana.  The  injuries  are  alleged  to  have  taken 
place  in  the  county  of  Dona  Ana,  and  on  the  nineteenth  of 
April,  1854.  On  the  third  of  November,  1857,  the  case 
was  finally  submitted  to  a  jury,  who  found  a  verdict  for  the 
plaintiff  of  ten  thousand  dollars  against  the  defendant.  A 
remittance  was  subsequently  entered  of  seven  thousand  five 
hundred  dollars,  and  a  judgment  entered  for  two  thousand 
five  hundred  dollars. 

This  trial  was  had  in  the  county  of  Socorro,  to  which 
place  the  venue  had  been  changed.  At  an  early  stage  of 
the  proceedings  a  motion  was  made  by  defendant's  counsel 
to  quash  the  writ  or  summons,  which  was  overruled,  and  on 
the  same  day  defendant's  counsel  filed  a  plea  in  abatement. 
To  this  plea  a  demurrer  was  entered.  Demurrer  was  sus- 
tained by  the  court,  and  the  defendant  required  to  plead. 
It  is  our  purpose  to  confine  ourselves  to  the  error  assigned 
in  sustaining  this  demurrer,  for  if  the  court  below  erred  in 
this,  the  judgment  below  must  be  reversed.  It  is  alleged 
in  the  petition  of  plaintiff  that  he  is  a  resident  of  the 
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county  of  Dofla  Ana;  that  the  injury  complained  of  occurred 
in  that  county,  and  that  the  defendant  is  a  resident  of  the 
county  of  Bernalillo.  Although  but  one  writ  or  summons 
is  actually  set  out  on  the  record,  yet  from  the  pleadings, 
there  seem  to  have  been  others  issued,  and  service  made 
upon  the  defendant  in  the  county  of  Bernalillo.  From  the 
copy  of  the  writ  furnished,  it  appears  that  it  was  directed 
to  the  Sheriff  of  Dona  Ana  county,  commanding  him  to 
summon  the  defendant  to  be  and  appear  before  the  judge 
of  the  district  court,  to  be  holden  at  the  court-house  in  the 
town  of  Las  Cruces,  in  the  county  of  Dona  Ana,  etc. 

This  writ  is  dated  the  twenty-second  day  of  February,  1855. 

The  sheriff  was  not  authorized  or  warranted  by  law  to  go 
beyond  the  limits  of  this  county  in  the  execution  of  this 
writ,  and  on  the  twelfth  of  March  following,  the  sheriff 
returns  that  the  defendant,  Oliver  L.  Shepherd,  was  not  to 
be  found  in  his  county.  Whether  the  defendant  was  served 
with  another  writ  differently  worded,  and  directed  to  the 
sheriff  of  Bernalillo  county,  nowhere  appears.  It  is  ap- 
parent, however,  from  the  pleadings,  that  he  was  served 
with  some  writ  in  the  county  of  Bernalillo.  This  appears 
from  the  motion  to  squash  the  writ,  the  plea  in  abatement, 
and  the  demurrer  thereto. 

One  of  the  grounds  alleged  in  the  motion  to  quash  the  writ 
was,  that  the  defendant  could  not  be  served  in  a  different 
county  from  the  one  in  which  he  resided,  or  in  which  he  was 
to  be  found.  The  plea  in  abatement  is  in  the  following  words: 
"And  now  comes  the  defendant,  by  Hugh  N.  Smith,  and  de- 
fends, etc.,  and  says  that  the  said  plaintiff  ought  not  to  further 
have  and  maintain  his  aforesaid  action  in  the  said  county 
of  Dona  Ana,  because  he  says  that  the  defendant,  from  the 
time  of  the  commencement  of  the  suit,  and  from  thence 
hitherto  has  been,  and  still  is,  a  resident  of  the  county  of 
Bernalillo,  in  the  said  territory  of  New  Mexico,  and  was 
not  then,  and  has  not  been  a  resident  of  the  county  of 
Dona  Ana,  nor  has  he  been  found  in  that  county,  so  that 
process  of  this  court  could  be  served  upon  him,  and  this 
the  said  defendant  is  ready  to  verify.  Wherefore  he  prays 
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judgment  of  said  action,  and  that  the  same  may  be  dis- 
missed and  abate." 

This  plea  is  sworn  to  by  Hugh  N.  Smith,  attorney,  on 
the  eleventh  day  of  June,  1856.  In  order  to  determine  the 
question  now  under  consideration,  it  is  necessary  to  cite 
the  different  acts  of  the  territorial  legislature,  as  to  where 
suits  can  be  brought  and  where  process  can  be  served  upon 
the  defendant.  The  first  act  in  relation  to  the  matter  is 
found  in  the  Kearny  code,  pamp.  82,  and  in  the  Revised 
Code,  p.  170.  It  is  an  act  regulating  practice  in  civil  cases, 
and  was  passed  on  the  twenty-second  of  September,  1846. 
The  first  section  declares  that  "all  actions  brought  in  the 
circuit  court  shall  be  commenced  by  petition,  which  shall 
contain  a  plain  statement  of  the  names  of  the  parties,  the 
cause  of  action,  and  the  relief  sought."  The  second  section 
speaks  of  the  filing  of  the  petition  and  issuing  of  the  cita- 
tion to  the  opposite  party.  The  third  section  directs,  that 
the  citation,  when  issued,  shall  be  indorsed  upon  or  an- 
nexed to  the  petition,  etc.  The  fourth  section  is  in  these 
words:  "Suits  instituted  by  citation,  shall  be  brought  in 
the  county  in  which  the  defendant  resides,  or  in  wrhich  the 
plaintiff  resides  and  the  defendant  may  be  found.  In  cases 
where  the  defendant  is  [not]  a  resident  of  this  territory, 
such  suit  may  be  commenced  in  any  county." 

These  laws  are  printed  in  Spanish  as  well  as  in  English, 
one  leaf  occupied  with  Spanish  and  the  other  with  English. 
In  the  English,  which  we  have  cited,  the  word  "not"  in  the 
last  line  but  one,  is  omitted,  evidently  by  mistake,  for  it  is 
found  in  the  Spanish,  in  the  same  section.  The  omission 
would  render  the  sentence  unmeaning,  and  therefore  we 
have  added  the  word  in  the  section  referred  to. 

On  the  twelfth  of  July,  1851,  another  act  was  passed  regu- 
lating the  practice  in  civil  cases:  Rev.  Code,  174.  The 
twenty-fourth  section  of  this  act  is  as  follows:  "Every  per- 
son shall  be  sued  in  the  county  in  which  he  lives,  except  in 
the  following  cases,  that  is  to  say: 

"1.  A  married  woman  when  liable  to  be  sued  shall  be 
sued  in  the  county  in  which  her  husband  resides. 

"2.  When  a  defendant  has  inherited  an  estate,  concern- 


350  GKCK  t>.  SHEPHERD.  [Sup.  Ct. 

Opinion  of  the  Court— Boone,  J. 

iiig  which  any  one  may  wish  to  institute  a  suit,  he  shall  be 
sued  in  the  county  in  which  the  estate  is  situated. 

"3.  When  a  defendant  has  contracted  to  perform  an 
obligation  in  a  particular  county,  he  shall  be  sued  in  the 
county  in  which  he  has  engaged  to  perform  the  contract. 

"4.  When  the  defendant  has  committed  some  crime  for 
which  a  civil  action  for  damages  may  be  maintained,  in  such 
case  he  may  be  sued  in  the  county  in  which  the  crime  was 
committed  or  wherever  he  may  be  found. 

"5.  In  case  the  defendant  may  be  a  transient  person,  he 
may  be  sued  in  whatever  county  he  may  be  found. 

"6.  When  a  suit  is  brought  for  the  recovery  of  movable 
property,  it  shall  be  brought  in  whatever  county  the 
property  may  be  found. 

"7.  In  cases  against  guardians,  curators,  executors,  and 
administrators,  the  parties  may  be  sued  in  the  county  in 
which  any  such  persons  were  appointed  to  any  of  said  trusts, 
in  the  county  in  which  the  property  in  controversy  may  be 
found,  or  in  the  county  in  which  the  defendant  may  live;  it 
being  optional  with  the  plaintiff. 

"8.  In  cases  of  delinquencies  or  frauds  by  public  officers, 
they  may  be  sued  in  the  county  in  which  the  fraud  or  de- 
linquency occurred,  or  in  which  the  defendant  may  be 
found. 

"9.  When  lands  are  the  objects  of  the  suit,  it  should  be 
brought  in  the  county  in  which  the  lands  are  situated. 

"10.  When  two  or  more  persons  are  liable  to  be  made  de 
fendants  in  the  same  suit,  if  it  be  in  the  nature  of  a  transi- 
tory action,  the  suit  may  be  brought  in  the  county  in  which 
either  of  the  proposed  defendants  may  reside." 

On  the  twelfth  of  January,  1853,  Kev.  Code,  104,  the 
following  act  was  passed :  It  is  an  act  proposing  to  regulate 
suits  on  joint  or  several  contracts,  how  suits  are  to  be 
brought  against  corporations,  and  the  last  section  speaks  as 
to  where  suits  are  to  be  brought  generally.  This  section  is 
in  the  following  words:  "All  suits  instituted  in  any  of  the 
courts  of  this  territory,  shall  be  brought  in  the  county  in 
which  the  defendant  resides,  or  in  the  county  in  which  the 
plaintiff  resides,  and  the  defendant  may  be  found,  and  in 
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case  the  defendant  is  not  a  resident  of  the  territory,  such 
suit  may  be  brought  in  any  county." 

It  will  be  observed  that  this  last  section  is  almost  a  literal 
copy  of  the  act  of  twenty-second  September,  1846,  already 
cited.  Instead  of  the  word  suit,  the  word  citation  is  made 
use  of,  but  by  a  reference  to  the  previous  section  it  will  be 
perceived  that  the  word  citation  as  there  used  means  the 
same  thing  as  suit. 

It  has  been  strongly  contended  for  on  the  part  of  the 
counsel  for  the  plaintiff,  that  the  act  of  1853  does  not  re- 
peal the  twenty-fourth  section  of  the  act  of  1851,  and  that 
the  injury  charged  to  have  been  committed  by  the  defend- 
ant, brings  him  within  one  of  the  exceptions  contained  in 
that  section  -w  hich  declares  that  when  the  defendant  has  com- 
mitted some  crime,  for  which  a  civil  suit  for  damages  may 
be  maintained,  he  may  be  sued  in  the  county  in  which  the 
crime  was  committed,  or  wherever  he  may  be  found.  Tak- 
ing it  for  granted  that  the  charge  is  of  that  character,  then 
if  the  law  be  as  it  is  contended  for  by  plaintiff's  counsel, 
the  suit  was  properly  brought  in  Dona  Ana  county,  and  de- 
fendant properly  served  with  process  in  Bernalillo  county, 
and  the  demurrer  to  the  plea  in  abatement  was  rightfully 
sustained.  If,  on  the  contrary,  the  twenty-fourth  section 
of  the  act  of  1851  was  repealed  and  abrogated  by  the  act 
of  1853,  as  is  contended  for  by  the  counsel  for  the  defend- 
ant, then  the  demurrer  should  have  been  overruled  and  the 
suit  abated.  After  some  reflection  a  majority  of  the  court 
can  come  to  no  other  conclusion  than  that  it  wras  manifestly 
the  intention  of  the  legislature  in  passing  the  act  of  1853,  to 
repeal  the  twenty-fourth  section  of  the  act  of  1851.  We 
can  not  perceive  what  other  object  the  legislature  could 
have  had  in  view  in  passing  that  act.  If  the  act  of  1851 
was  a  total  repeal  of  the  act  of  1846,  and  such  seems  to 
have  been  the  intention  of  the  legislature,  then  the  same 
course  of  reasoning  must  bring  us  to  the  conclusion  that 
it  was  intended  by  the  passage  of  the  act  of  1853,  to  repeal 
the  act  of  1851,  or  the  twenty-fourth  section  thereof;  be- 
cause it  is  evident  from  the  wording  of  the  act  of  1851,  and 
the  act  of  1853,  that  it  was  manifestly  intended  by  the  leg- 
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islature  upon  both  occasions,  to  regulate  the  whole  subject 
to  which  the  two  acts  relate,  and  that  they  were  not  in- 
tended as  modifications  of  previous  statutes.  The  section 
of  the  act  of  1853,  is  full,  distinct,  and  clear  upon  the  sub- 
ject as  to  where  suits  may  be  brought;  the  entire  question 
is  fully  met,  and  it  is  in  direct  and  positive  conflict  with  the 
act  of  1851. 

The  repeal  of  a  previous  act  of  the  legislature  by  a  sub- 
sequent one  may  be  done  either  in  express  terms  or  by 
implication,  and  where  the  subsequent  act  contains  provis- 
ions contrary  to  and  irreconcilable  with  the  former,  the 
previous  act  must  give  way  to  the  latter:  1  Harvey,  10,  2 
Bibb,  964;  W.  C.  C.  R.  691. 

The  fact  that  the  legislature  in  passing  the  act  of  1853  did 
not  refer  to  either  of  the  previous  acts  upon  the  subject  does 
not  embrace  the  question  in  the  view  that  the  court  has 
taken  of  it.  That  body  may  or  may  not  refer  to  the  pre- 
vious law,  and  indicate  in  express  terms  the  reason  for  the 
change;  but  they  are  not  required  to  do  so,  and  when,  as  we 
have  said,  a  clear  and  distinct  section  is  enacted,  evidently 
embracing  the  entire  subject,  and  which  is  full,  explicit,  and 
complete  upon  the  question  involved,  it  repeals  all  former 
acts  inconsistent  therewith,  and  it  is  to  be  construed  as  if 
it  were  the  only  act  upon  the  subject.  The  last  act  must 
have  effect  according  to  its  terms  and  obvious  intent,  and 
as  both  acts  of  1851  and  1853  can  not  have  full  operation 
according  to  their  terms  and  intent,  the  first,  and  not  the 
last,  must  yield.  The  terms  and  meaning  of  the  two  acts 
are  not  part  materia,  but  distinct  and  wholly  at  variance. 
By  the  act  of  1851,  it  is  declared  that  every  person  shall  be 
sued  in  the  county  in  which  he  lives,  except  in  some  ten 
certain  cases  enumerated,  but  in  some  of  those  exceptions 
it  is  permitted  of  the  plaintiff  to  institute  suit  in  the  county 
in  which  he  resides,  even  although  the  defendant  may  .be 
found  in  that  county;  but  the  suit  must  be  brought  in  the 
county  in  which  the  defendant  actually  lives;  and  we  will 
admit  that  if  the  act  of  1853  had  merely  changed  the  act  of 
1851,  in  this  particular,  and  authorized  the  plaintiff  to  in- 
stitute his  suit  in  the  county  in  which  he  lives  or  where  the 
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defendant  may  be  found,  there  might  be  some  grounds  for 
sajdng  that  both  acts  could  stand. 

The  act  of  1853  declares  that  suit  shall  be  brought  by  the 
plaintiff  in  the  county  in  which  he  lives,  or  that  defendant 
may  be  found.  But  it  also  says  further,  and  declares  em- 
phatically, "that  all  suits  instituted  in  any  of  the  courts 
of  this  territory  shall  be  brought  in  the  county  in  which  the 
defendant  resides;"  and  it  is  a  little  remarkable,  too,  that 
this  clause  is  the  first  in  the  section,  and  would  seem  to  be 
the  principal  matter  considered  by  the  legislature  in  passing 
the  law,  and  wras  evidently  intended  to  repeal  the  excep- 
tions contained  in  the  act  of  1851,  which  were,  doubtless, 
regarded  as  oppressive,  and,  in  fact,  in  many  instances, 
must  have  been  attended  with  great  hardship.  A  person 
residing  in  Dona  Ana  county  might  have  sued  another  liv- 
ing in  the  extreme  upper  district,  if  a  train  or  other  per- 
sonal property,  about  which  there  may  have  been  a  dispute, 
should  happen  to  be  passing  at  any  time  through  that 
county;  and  so  if  a  married  woman,  who  may  be  living  at 
one  end  of  the  territory,  and  her  husband  at  the  other,  and 
yet  she  might  have  been  sued  in  the  county  in  which  her 
husband  lived;  and  so  of  the  other  exceptions,  all  of  which 
are  of  doubtful  expediency,  and  the  legislature,  after  an 
experience  of  two  years  of  those  exceptions,  repealed  them 
by  the  passage  of  the  act  of  1853.  If  it  were  not  the  inten- 
tion of  the  law-makers  to  repeal  those  exceptions,  why  was 
the  first  clause  of  the  section  inserted,  which  expressly 
declares,  that  all  suits  shall  be  brought  in  the  county  where 
the  defendant  resides  or  may  be  found?  There  must  have 
been  some  object  or  intention  in  introducing  and  passing 
the  section  containing  this  important  clause,  and  we  are  of 
opinion  that  it  was  manifestly  done  with  the  view  of  repeal- 
ing the  exceptions.  If  it  has  not  this  effect,  the  words 
are  utterly  nugatory  and  without  object,  and  a  perfect  dead 
letter  upon  the  statute  book,  and,  unless  we  wish  to  stultify 
the  legislature,  we  can  not  come  to  any  such  conclusion. 

But  it  is  objected  too,  that  this  is  a  plea  in  abatement  to 
the  jurisdiction  of  the  court,  and  it  was  not  competent  for 
the  attorney  of  the  defendant  to  make  the  oath  required  to 
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the  plea,  but  that  it  must  be  made  by  the  defendant  in  pro- 
pria  persona.  It  is  laid  down  in  Chitty's  Pleadings,  vol.  1, 
chapter  on  pleas  in  abatement,  that  the  oath  may  be  made 
either  by  defendant  or  a  third  person.  And  there  is  no 
reason  why  this  should  not  be  so.  But  there  is  an  act  of 
assembly  of  this  territory  regulating  this  subject:  Rev. 
Code,  page  178.  It  is  there  declared,  that  all  pleas  in 
abatement,  except  pleas  to  the  jurisdiction  as  to  the  subject- 
matter,  shall  be  under  oath.  This,  it  is  true,  may  be  re- 
garded as  a  plea  to  the  local  jurisdiction,  and  not  as  to  the 
subject-matter,  and  may  require  to  be  sworn  to.  But  the 
act  does  not  say  that  the  oath  shall  be  made  alone  by  the 
party,  and  as  all  acts  of  this  kind  should  be  construed  liber- 
ally, it  follows  that  the  oath  may  be  made  by  a  third  per- 
son. But  there  is  also  a  motion  to  squash  the  writ  in  this 
cause,  in  which  the  entire  subject  under  consideration,  in 
regard  to  where  suits  shall  be  brought  and  where  defendant 
may  be  served  with  process,  was  involved,  and  a  motion 
of  this  kind  is  not  required  to  be  under  oath. 

It  is  the  opinion  of  a  majority  of  this  court,  that  the  judg- 
ment of  the  court  below  be  reversed,  with  costs. 


REPORTS  OF   CASES 

DETERMINED   IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY  OF  NEW  MEXICO. 

JANUARY  TERM,  1862. 


AtfTOKEO   MATIAS    ORTIZ   v.  JESUS    MAEIA  BACA 
Y  SALAZAE. 

PRESCRIPTION  ORDINARY  AND  EXTRAORDINARY  UNDER  SPANISH  LAW.— Pre- 
scription under  the  Spanish  civil  law  is  of  two  kinds,  ordinary  and  ex- 
traordinary; the  former,  which  extends  only  to  ten  years,  applies  only 
where  property  was  acquired  in  good  faith  and  by  a  just  title,  and  does 
not  run  upon  a  contract  with  an  insane  person  or  minor;  the  latter  ex- 
tends to  thirty  years,  requires  neither  good  faith  nor  just  title,  and 
includes  contracts  between  minors  and  those  bearing  the  relation  of 
tutors  to  them. 

EXTRAORDINARY  PRESCRIPTION  BETWEEN  MINOR  AND  TUTOR.— To  a  suit 
upon  a  document  executed  in  New  Mexico  in  1823  by  the  mother  and 
step-father  of  an  infant  three  years  of  age,  acknowledging  the  receipt  of 
money  belonging  to  such  infant  and  coming  into  their  hands  as  his 
tutors,  and  promising  to  pay  it  over  without  interest  on  his  coming  of 
age,  only  the  extraordinary  prescription  of  thirty  years,  under  the 
Spanish  law  then  prevailing,  can  be  pleaded,  and  such  period  begins  to 
run  only  after  the  infant  has  attained  the  age  of  twenty-five. 

INFANT  ENTITLED  TO  INTEREST  IN  SUCH  CASE.— In  a  suit  against  the  tutor  to 
recover  money  so  received,  the  former  infant  is  entitled  to  legal  interest 
thereon  from  the  time  of  attaining  his  majority. 

APPEAL  from  the  district  court  of  Santa  Fe  county.     The 
case  appears  from  the  opinion. 


M.  Ashurst,  for  the  appellant. 
T.  D.  Wheaton,  for  the  appellee. 
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By  Court,  BENEDICT,  C.  J. : 

On  the  fifth  day  of  August,  1856,  Baca  y  Salazar  filed  his 
petition  in  the  clerk's  office  of  the  district  court,  for  the 
district  and  county  of  Santa  Fe.  The  cause  was  tried  by  a 
jury,  at  the  March  term,  1858,  and  appealed  by  Ortiz  to 
this  court.  The  suit  was  founded  on  a  document  in  Spanish 
made  in  1823.  This  was  filed  with  the  petition  and  made 
part  thereof.  It  appears  that  when  the  instrument  was 
made,  the  plaintiff  in  this  suit  was  of  very  tender  years, 
being  then  only  about  three  years  of  age.  His  mother, 
Rosa  Salazar,  had  been  a  widow,  but  had  intermarried  with 
the  defendant,  and  she  and  the  defendant  had  become 
the  tutors,  under  the  Spanish  law,  of  the  infant  child.  The 
instrument  was  made  by  the  mother,  Rosa,  and  Ortiz. 
They  acknowledged  that  the  minor,  Jesus  Maria,  was  en- 
titled to  an  inheritance  in  the  sum  of  three  hundred  and 
seven  dollars  and  fifty  cents,  which  had  been  in  the  hands 
of  Don  Juan  Esteban  Pino,  and  by  them  received  of  him  in 
the  capacity  of  tutors  for  the  minor.  They  admitted  that 
the  sum  of  money  belonged  to  the  minor  and  might  be 
used  by  him.  They,  however,  stated  that  they  had  agreed 
between  themselves  and  Don  Juan  Esteban,  that  the  said 
sum  should  remain  in  the  hands  of  the  said  Rosa  and 
Antonio  Matias,  without  any  interest  in  the  capacity  of 
tutors,  until  the  said  Jesus  Maria  should  be  in  a  condition 
to  receive  it.  The  petition  avers  that  the  time  when  he 
became  in  a  condition  to  receive  it  was  when  he  arrived  at 
the  full  age  of  twenty-one  years,  which  occurred  upon  the 
first  day  of  May,  1841. 

The  document  then  contains  the  strongest  pledges,  prom- 
ises, and  agreements  to  pay  to  the  said  Jesus  Maria  the 
said  sum  when  he  should  be  in  the  condition  to  receive  it, 
binding  their  persons  and  property  in  the  solemn  and 
formal  manner  peculiar  to  the  making  of  instruments  in 
those  days.  They  bound  themselves  to  keep  the  said  sum 
entire  and  without  diminution.  The  document  was  made 
and  authenticated  in  the  presence  of  an  alcalde,  and  the 
acting  secretary  of  the  then  corporation  of  Santa  Fe. 
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In  the  district  court  the  defendant  pleaded  four  pleas, 
among  which  was  that  of  limitation  or  prescription  to  the 
action,  that  it  did  not  come  within  ten  years  next  preceding 
the  commencement  of  the  suit.  To  this  plea  the  plaintiff 
demurred,  and  the  court  sustained  the  demurrer.  A  trial 
was  afterwards  had  by  a  jury,  and  a  verdict  was  found  for 
the  sum  of  three  hundred  and  seven  dollars  and  fifty  cents, 
the  sum  specified  in  the  instrument.  Motions  for  new 
trial,  and  in  arrest  of  judgment  were  made,  which  were 
overruled  by  the  court,  and  judgment  rendered  upon  the 
verdict.  The  defendant  did  not,  in  a  bill  of  exceptions, 
bring  all  the  evidence  into  this  court,  but  the  instru- 
ment is  here  in  the  original,  and  also  copied  as  a 
part  of  the  record.  The  error  assigned,  to  which  the  ex- 
amination of  the  court  is  called,  is  the  judgment  sustaining 
the  demurrer  to  the  plea  of  prescription  to  the  action.  The 
merits  of  the  defense  set  up  in  this  plea  must  now  be  con- 
sidered. This  involves  an  examination  of  the  civil  laws  in 
force  in  New  Mexico  at  the  time  the  money  in  question  was 
received  by  the  trustees.  It  is  proper  to  remark  here,  that 
Kosa  Salazar  was  deceased  when  this  suit  was  instituted. 

By  the  civil  and  Spanish  law,  "he  who  prescribes  an 
action  does  not  acquire  any  right  over  another,  nor  on  the 
property  of  another;  he  only  liberates  himself  from  an  obli- 
gation due  to  some  other  person.  In  order  to  be  entitled 
to  prescribe,  three  essential  elements  must  exist.  Two  of 
these  are  good  faith  and  just  title." 

There  are  ordinary  prescriptions  and  extraordinary  pre- 
scriptions. Where  the  elements  referred  to  combine,  a 
defendant  may  avail  himself  in  his  behalf  in  an  action 
against  him  for  the  recovery  of  money,  by  ordinary  pre- 
scription, after  ten  years  from  the  time  the  right  of  action 
begins  to  run.  To  prescribe  by  "ordinary  prescription,  it 
is  necessary  that  the  contract  by  which  the  property  was 
acquired  be  a  valid  contract.  Hence,  a  thing  acquired  by 
purchase,  donation,  or  any  other  contract  made  with  an  in- 
sane person,  can  riot  be  acquired  by  prescription,  nor  prop- 
erty obtained  from  a  minor,  or  in  any  other  mode  which 
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the  law  holds  invalid;  but  even  in  such  cases  the  prescrip- 
tion of  thirty  years  applies." 

The  extraordinary  prescription  extends  to  thirty  years, 
and  includes  minors  bearing  the  relation  that  did  the  plaint- 
iff to  his  tutors.  It  begins  to  run,  in  such  cases,  when  the 
minor  arrives  at  twenty-five  years  of  age.  "The  extraordi- 
nary prescription  requires  neither  title  nor  good  faith." 

It  is  the  duty  of  tutors  to  "collect  sums  due  to  the 
minor,  requiring  the  debtors  to  pay  when  they  ought,  be- 
cause if  the  tutors  neglect  to  do  so,  they  become  themselves 
responsible.  They  are  also  bound  to  invest  the  funds  of  the 
minor  where  they  may  draw  interest,  or  to  employ  them  in 
some  other  manner  by  which  they  are  made  productive." 

For  the  correctness  of  these  positions  reference  is  here 
made  to  Escriche,  Las  Partidas,  Las  Pandectas,  Justinian, 
Febrero,  Schmidt's  Civil  Law  of  Spain  and  Mexico,  and 
to  the  Xuevo  Recopilacion,  by  White.  These  show  that 
the  defendant  was  not  entitled  to  the  defense  he  interposed, 
and  that  the  demurrer  was  justly  sustained.  Did  not  these 
authorities  show  so  conclusively  that  the  defendant  would 
not  be  in  a  position  for  which  he  could  plead  prescrip- 
tion against  the  plaintiff  until  the  "extraordinary"  period 
of  thirty  years  should  run  in  his  favor,  still,  there  is  one 
element  disclosed  in  this  cause  which  would  operate  to  the 
exclusion  of  his  plea,  and  this  is  a  want  of  good  faith.  A 
good  title  he  had  to  the  possession  of  the  money  when  he 
acquired  it,  yet  he  knew  it  was  not  his.  He  knew  it  be- 
longed to  the  plaintiff,  and  that  he  was  bound  to  administer 
it  for  him,  and  account  to  him  for  it,  when  he  should  pass 
his  minority.  He  stood  in  a  fiduciary  capacity.  The  money 
was  a  trust  in  his  hands.  The  moment  the  plaintiff  passed 
his  minority  it  was  the  duty  of  the  defendant  to  account 
and  pay  over  to  him  the  money  with  lawful  accumulations. 
This  good  faith  demanded.  This  he  failed  to  do,  and  the 
payment  to  this  day  has  been  withheld  in  bad  faith,  and  the 
defendant  had  no  just  right  to  come  into  court  and  oppose 
his  own  bad  faith  as  a  defense  against  the  righteous  claim 
of  the  plaintiff. 

This  case  presents  one  particular  feature  not  calculated 
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to  woo  to  itself  favor  in  an  enlightened  court  of  justice. 
When  a  tutor,  under  the  law,  to  a  child  about  three  years  old, 
the  defendant  sat  coolly  down  and  received  the  child's 
money,  and  procured,  as  he  thought,  an  arrangement  by 
which  he  could  use  it  about  twenty  years  as  his  own,  with- 
out any  liability  to  increase  it  for  the  minor,  by  investment 
or  paying  interest  for  the  use.  Every  informed  lawyer 
knows  that  the  minor  was  not  bound  by  the  agreement,  and 
that  the  defendant  was  liable  to  him  for  principal  and  in- 
terest from  the  time  the  money  was  received. 

One  other  consideration  remains.  The  plaintiff  is  clearly 
entitled  to  interest  in  this  action  from  the  time  in  1841  at 
which  it  is  alleged  he  came  of  age.  This  interest  the  jury 
omitted  to  include  in  their  verdict.  It  is  evident  that  they 
found  the  sum  specified  in  the  document,  and  upon  its  face 
as  testimony. 

The  statute  provides  that  the  supreme  court,  in  appeals  or 
writs  of  error,  shall  examine  the  record  and  the  facts  therein 
contained  alone,  shall  award  a  new  trial,  reverse  or  affirm 
the  judgment  of  the  district  courts,  or  give  such  other  judg- 
ment as  to  them  seem  agreeable  to  law. 

From  this  it  seems  clear  there  can  be  no  difficulty  in  pro- 
nouncing in  this  court  the  judgment  the  plaintiff  merits. 
Taking  the  instrument  and  the  judgment  below  as  a  basis, 
what  the  plaintiff  is  entitled  to  in  this  action  is  easily  as- 
certained by  computation.  To  send  the  case  back  would 
work  delay  and  costs.  This  court,  therefore,  being  able  to  do 
substantial  justice,  we  think  it  should  be  at  once  determined. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
an  additional  sum  for  interest  on  the  plaintiff's  claim  set 
out  in  his  petition,  from  the  first  day  of  May,  1841,  at  the 
rate  of  six  per  cent,  per  annum,  amounting  to  three  hundred 
and  seventy-two  dollars,  which  sum  added  to  the  judgment 
in  the  record,  makes  the  sum  of  six  hundred  and  seventy- 
nine  dollars  and  fifty-six  cents. 

Judgment  for  the  appellee  for  that  sum  and  costs.  The 
appellant  having  died  since  this  appeal  was  taken,  and  his 
executors  having  entered  their  appearance  in  this  court  as 
his  legal  representatives,  judgment  must  be  against  them, 
and  the  securities  upon  the  appeal  bond. 
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TERRITORY  OF   NEW  MEXICO   v.    WILLIAM  BRAN- 

FORD. 

ACTION  AGAINST  DEFAULTING  SHERIFF,  WHAT  NOT  A  DEFENSE  TO.— It  Is  no  de- 
fense to  an  action  brought  by  the  attorney-general  in  the  name  of  the  terri- 
tory against  a  sheriff  to  recover  moneys  received  by  him  from  his  county 
belonging  to  the  territorial  treasury,  but  not  paid  over,  to  show  that  the 
letter  of  Instructions  from  the  territorial  auditor  to  the  attorney-general 
for  the  bringing  of  the  suit  did  not  specify  the  amount  of  the  indebted- 
ness, etc.,  as  required  by  the  act  of  1853,  concerning  defalcations  of  offi- 
cers, that  act  being  merely  directory  and  compliance  with  it  not  being  a 
condition  precedent  to  the  bringing  of  the  suit. 

APPEAL  from  the  district  court  for  Mora  county.  The 
opinion  states  the  case. 

J?.  H.  Tompkins,  attorney -general,  for  the  appellant. 
M.  Ashurst,  for  the  appellee. 

By  Court,  KNAPP,  J. : 

This  was  an  action  commenced  by  the  territory  of  New 
Mexico  against  William  Branford,  the  sheriff  of  Mora 
county,  to  recover  the  amount  he  had  received  from  his 
county  belonging  to  the  territorial  treasury,  and  which  lie 
had  neglected  to  turn  over.  The  declaration  in  this  case  is 
in  the  common  counts,  with  ad  damnum  two  hundred  dollars, 
and  filed  by  the  attorney-general  before  the  commencement 
of  the  suit. 

On  the  first  day  of  the  term  of  the  district  court  to  which 
the  writ  was  returnable,  an  order  was  made,  upon  the  oral 
motion  of  the  defendant,  that  the  attorney-general  file  his 
letter  of  instructions  in  this  cause.  This  order  having 
been  excepted  to,  the  attorney-general  filed  a  letter,  dated 
at  the  auditor's  office,  March  2,  1861,  and  addressed  to  him, 
as  follows: 

"I  have  the  honor  to  inform  you  that  since  the  county  of 
Mora  was  created,  by  an  act  of  the  legislature  of  New  Mex- 
ico, I  have  never  received  any  returns  from  the  clerk  of  the 
probate,  neither  has  any  sheriff  appeared  at  my  office  to 
settle  his  account  according  to  law,  for  funds  collected  in 
behalf  of  the  said  territory  in  said  county  of  Mora.  You 
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are  hereby  authorized  to  bring  suit  against  the  officers  of 
said  county  for  neglect  of  duty." 

This  letter  was  signed  by  the  auditor,  and  sworn  to  be- 
fore the  chief  justice  of  this  court. 

It  is  contended  by  the  defendant  that  this  action  could 
only  be  brought  under  the  act  of  1853,  "concerning  defal- 
cation of  officers:"  Rev.  Code,  390;  and  that  a  strict 
compliance  with  its  provisions  is  required  as  a  condition 
precedent  to  the  commencement  of  the  suit.  The  act 
provides : 

1.  "When  any  collector,  or  any  other  officer  of  this  ter- 
ritory, who  is  required  by  law  to  settle  his  accounts  with 
the  auditor  of  this  territory,  and  fails  so  to  do,  within 
twenty  clays  after  the  time  fixed  by  law,  the  auditor  is  re- 
quired to  transmit  to  the  district  attorney  of  the  district  in 
which  the  defaulter  resides,  or  if  there  be  no  such  district 
attorney,  then  to  the  attorney-general  of  the  territory,  a 
sworn  statement  of  the  indebtedness  of  the  defaulter  as  ap- 
pears by  the  books  and  records  of  his  office. 

2.  "If  the  auditor  can  not  ascertain  the  exact  indebted- 
ness of  the  defaulter,  he  must  state  the  same  in  his  affi- 
davit.- 

3.  "It  is  hereby  made  the  duty  of  the  attorney-general 
and  of  the  district  attorneys  to  immediately  institute  suit 
in  the  district  court  against  such  defaulters  by  petition,  and 
when  the  amount  of  indebtedness  is  unknown,  the  same 
may  be  left  blank;  and, 

4.  "The  officer  sued  shall  on  or  before  the  second  day 
of  the  return  hence  of  the  summons,  file  his  answer  to  the 
petition,  under  oath." 

From  the  view  we  have  taken  in  this  case,  it  becomes  im- 
material for  us  to  inquire  into  the  sufficiency  of  the  letter 
of  instructions  to  the  attorney-general  from  the  auditor. 
It  seems  to  have  been  sufficient  for  that  officer  to  commence 
this  suit.  We  are  of  the  opinion  that  this  act  is  merely 
directory  to  the  auditor  and  attorney-general  in  the  dis- 
charge of  their  respective  duties,  and  the  question  whether 
its  provisions  have  been  complied  with  or  not,  can  not  be 
put  in  issue  in  a  trial  to  recover  money  in  the  hands  of  a 
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defaulting  officer.  It  can  be  no  defense  to  one  officer  who 
has  a  public  duty  to  perform,  that  another  officer  of  the 
government  has  not  performed  his  duty  strictly  in  relation 
to  the  same  matter.  Had  the  defendant  pleaded  the  non- 
performance  of  duty  by  the  auditor,  it  would  have  been  the 
duty  of  the  district  court  to  have  sustained  a  demurrer  to 
such  plea,  on  the  ground  that  it  would  raise  an  immaterial 
issue. 

By  the  act  of  1847,  Rev.  Code  462,  sec.  9,  it  was  made 
the  duty  of  the  auditor  "to  cause  suits  to  be  brought 
against  all  collectors,  clerks,  or  other  persons,  who  have 
failed  to  collect,  or  who  have  failed  or  neglected  to  pay  into 
the  territorial  treasury  any  public  moneys." 

This  act  neither  prescribes  any  mode  of  proceeding  nor 
what  attorney  the  auditor  shall  employ.  Certainly  the 
attorney-general,  the  salaried  attorney,  is  a  very  proper 
person  to  employ  for  that  purpose;  and  being  employed, 
we  know  of  no  rule  of  practice  by  which  this  defendant, 
any  more  than  the  defendant  in  any  other  suit,  could  in- 
quire how  the  plaintiff  had  employed  or  directed  his  attor- 
ney to  commence  the  action.  We  are  of  the  opinion  that 
the  district  court  erred  in  dismissing  the  cause,  and  the  case 
must  be  remanded,  with  instructions  to  overrule  the  motion 
to  dismiss  the  cause,  with  costs,  and  for  further  proceedings 
according  to  law. 


JOSE  MIGUEL  MUftlS  v.  PABLO  DE  HEREEEA  ET  AL. 

SPECIFIC  PERFORMANCE  OF  CONTRACT,  JUSTICE  CAN  NOT  ENFORCE.— A  jus- 
tice of  the  peace  has  no  jurisdiction  to  enforce  specific  performance  of  a 
contract  to  build  a  house  upon  a  certain  tract  of  land,  by  an  alternative 
judgment  requiring  the  defendamt  to  build  the  house  or  to  pay  a  certain 
sum. 

ALTERNATIVE  JUDGMENT.— An  execution  to  enforce  such  an  alternative 
judgment  of  a  justice  is  void  on  its  face. 

EX»CUTION  NOT  SIGNED  BY  JUSTICE.— An  execution  from  a  justice's  court 
not  signed  by  the  justice,  but  by  the  sheriff  to  whom  it  is  directed,  is 
void  on  its  face. 

L.IVT  UNDEB  VOID  EXECUTION,  REMEDY  FOR.— An  execution  void  on  its 
face  la  no  protection  to  an  officer  making  a  levy  on  chattels  thereunder, 
and  he  is  liable  therefor  in  replevin,  trespass,  or  trover. 
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IDEM— BILL  IN  EQUITY  WILL  NOT  LIE  FOR. — The  legal  remedy  for  such  wrong- 
ful levy  being  complete  and  adequate,  a  bill  in  equity  will  not  lie  to  com- 
pel a  restoration  of  the  property  and  an  account  of  the  damages. 

JURISDICTION  TO  PREVENT  TRESPASS. — A  court  of  equity  has  no  jurisdiction 
to  interfere  to  prevent  a  trespass  which  is  not  irreparable  by  reason  of 
the  character  of  the  property,  and  the  injury,  or  the  irresponsibility  of 
the  party,  and  for  which  there  is  an  adequate  remedy  at  law. 

POSSESSION  OF  CHATTEL  NOT  INTEKFERRED  WITH  IN  EQUITY,  WHEN.— A 
court  of  equity  will  not  interfere  to  take  personal  property  from  one 
party  and  give  it  to  another  before  a  hearing  upon  the  bill. 

APPEAL  from  the  district  court  of  Santa  Fe  county.  The 
facts  appear  from  the  opinion. 

Ashurst,  ~Watts  and  Jackson,  for  the  appellant. 
T.  D.  Wheaton,  for  appellee. 

By  Court,  KNAPP,  J. : 

Jose  Miguel  Munis  filed  his  bill  in  chancery  against 
Pablo  de  Herrera,  Juan  Gallegos,  and  Francisco  Martinez  y 
Belarde,  in  which  it  is  averred  that  he  had  made  a  contract 
with  Herrera  and  his  wife,  Maria  Concepcion  Romero,  for 
the  purchase  of  a  tract  of  land  in  Rio  Arriba  county,  and 
for  which  he  was  to  pay  twenty-eight  dollars,  and  also  build 
a  house  at  a  particular  place  on  the  land  of  Herrera.  The 
contract  was  made  with  the  wife,  who  owned  the  land  and 
signed  the  agreement  with  the  complainant.  He  had  paid 
the  twenty-eight  dollars,  but  had  not  built  the  house,  be- 
cause a  controversy  had  arisen  concerning  the  location,  but 
he  was  ready  to  build  it  at  the  spot  he  had  agreed  upon,  but 
not  where  they  required,  and  so  he  had  refused  to  build  it 
at  all. 

Herrera  had  commenced  a  suit  before  Juan  Gallegos,  a 
justice  of  the  peace  of  Rio  Arriba  county,  upon  the  contract 
which  was  tried  by  a  jury,  and  verdict  was  rendered,  as 
averred  in  the  bill,  in  favor  of  Muiiis,  upon  which  judgment 
had  been  rendered  for  costs.  Herrera  had  taken  no  appeal 
from  the  judgment,  but  he  and  the  justice  had  corruptly  and 
infamously  combined  together  to  practice  a  grave  fraud  and 
outrage  upon  him  and  his  rights;  and  the  justice  had  issued 
an  execution  purporting  to  be  based  upon  a  judgment 
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against  him,  and  placed  the  same  in  the  hands  of  Francisco 
Martinez  y  Belarde,  the  sheriff  of  the  county,  who  had 
levied  the  same  upon  a  horse  belonging  to  Munis,  worth  one 
hundred  and  fifty  dollars. 

The  execution,  of  which  a  copy  is  given,  shows  that  the 
judgment  was  that  Mimis  should  build  the  house  according 
to  his  contract,  or  that  he  should  pay  ninety  dollars  to 
Herrera,  and  commanded  the  sheriff  to  compel  him  to  build 
the  house,  or,  in  default  thereof,  that  he  be  made  to  pay  the 
sum  of  ninety  dollars,  by  a  levy  upon  his  goods,  etc.  This 
execution  is  not  signed  or  issued  by  the  justice  of  the 
peace,  but  it  is  signed  by  the  sheriff.  The  bill  then  denied 
the  existence  of  any  judgment  whatever,  and  avers  that  the 
whole  thing  had  been  gotten  up  to  defraud  Munis  of  his 
property.  It  also  prayed  for  an  injunction  restraining  the 
parties  from  selling  the  horse;  that  it  be  returned  to  Munis 
possession,  upon  his  giving  a  bond  for  its  forthcoming  as 
the  court  should  direct;  that  "an  account  be  taken  and 
stated  as  between  the  said  Herrera  and  Gallegos,  upon  the 
one  part,  and  the  plaintiff  upon  the  other,  of  the  damages  in- 
flicted," and  that  he  have  a  decree  for  the  amount  so  found. 

These  are  all  the  facts  stated  in  the  bill  which  it  is  neces- 
sary to  notice.  The  defendants  filed  a  general  demurrer  to 
the  bill,  which  was  overruled  by  the  district  court.  After- 
wards all  the  defendants  filed  answers,  denying  the  fraud 
charged,  and  Herrera  filed  a  cross-bill,  demanding  damages 
for  the  non-construction  of  the  house.  To  this  cross-bill 
there  was  a  general  demurrer  interposed,  which  was  sus- 
tained. The  cause  was  then  set  down  and  heard  upon  the 
bill  and  answers,  without  replications,  and  the  court  found 
the  judgment  void,  and  made  the  injunction  perpetual. 
From  that  decree  this  appeal  was  taken. 

The  first  question  this  court  is  called  upon  to  decide  is, 
did  the  district  court  decide  correctly  in  overruling  the  de- 
murrer of  the  defendants  to  the  bill  of  complainant?  The 
bill  avers  that  the  execution  was  void,  and  being  void  it  had 
been  levied  upon  the  plaintiff's  horse,  and  the  sheriff  was 
threatening  to  sell  the  same.  The  copy  given  with  the  bill 
shows  several  fatal  defects  upon  the  face  of  the  execution. 
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The  judgment  set  forth  in  it  shows  that  it  was  founded 
upon  a  contract  to  build  a  house,  or  to  enforce  a  specific 
agreement  concerning  real  estate,  a  matter  over  which  the 
justice  had  no  jurisdiction.  The  judgment  is  iu  the  alter- 
native, to  build  the  house  or  to  pay  ninety  dollars,  which 
would  require  further  judicial  action.  The  command  to  the 
sheriff  was  in  the  same  alternative  form.  Authorities  need 
not  be  cited  to  show,  that  the  lord  chancellor  of  England 
could  not,  with  all  his  power  of  sequestration  of  goods  and 
imprisonment  of  the  delinquent,  enforce  such  a  decree  if 
rendered  by  himself,  and  promulgated  from  the  woolsack. 
The  execution  was  not  signed  by  the  justice  of  the  peace, 
or  any  officer  authorized  to  issue  such  a  writ,  but  by  the 
sheriff  who  had  it  in  his  hands  to  be  executed.  The  rule  is 
well  settled  that  a  writ  void  upon  its  face  will  not  protect 
an  officer  who  undertakes  to  execute  the  same,  and  he  will 
render  himself  liable  to  an  action  of  trespass  if,  in  execut- 
ing such  void  writ,  any  damages  are  sustained:  Savacool  v. 
Boughton,  5  Wend.  170  [S.  C.,  21  Am.  Dec.  181];  Mills  v. 
Martin,  19  Johns.  9,  and  the  cases  referred  to  in  them,  and 
the  note  to  the  latter  case. 

The  bill  in  this  case  shows  clearly  that  the  plaintiff 
might  have  recovered  the  possession  of  his  horse  by  an 
action  of  replevin,  or  its  value  in  an  action  of  trover  or 
trespass  de  bonis  asportatis,  together  with  all  damages  he 
might  have  sustained  for  its  caption  and  detention.  His 
remedy  was,  therefore,  even  more  full  and  complete  in  an 
action  at  law  than  in  a  court  of  chancery.  The  rule  would 
seem  to  be  too  well  settled  to  need  a  citation  of  authorities 
to  establish  it,  that  courts  of  chancery  never  interfere  to 
prevent  a  trespass,  where  there  is  a  full  and  complete  rem- 
edy at  common  law;  yet  we  will  refer  to  the  following: 
Eden  on  Injunctions;  Mitford  Pleadings;  Story  Eq.  Jur., 
sees.  33-39;  Lube's  Equity,  6,  n.  1;  Earl  Bathurst  v.  Burden, 
2  Bro.  C.  C.  65;  Wiswall  v.  Hall,  3  Paige,  313;  Rees  v. 
Parish,  1  McCord  Ch.  59;  Bussy  v.  McKie,  2  Id.  26  [S.  C., 
16  Am.  Dec.  628];  Bell  v.  Beeman,  3  Mur.  273  [S.  C.,  9 
Am.  Dec.  604] ;  Tollison  v.  West,  Harp.  Eq.  93;  Samson  v. 
Hunt,  1  Boot,  207;  Staniford  v.  Dewit,  Id.  317;  Beardsly  v. 
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Curtice,  Id.  499;  Fitch  v.  Broomfield,  Id.  467;  Strong  v. 
McDonald,  Id.  364;  Bird  v.  Holabard,  2  Id.  35;  Pitkin  v. 
Pitkin,  7  Conn.  315  [S.  C.,  18  Am.  Dec,  111];  Bailey  v. 
Strong,  8  Id.  278;  Beach  v.  Norton,  9  Id.  182;  Davis  v. 
Hall,  4  Mon.  28;  Ferguson  v.  Bullock,  1  A.  K.  Marsh.  71; 
Waggoner's  Trustees  v.  McKinney,  Id.  480;  Bums'  Heirs  v. 
Rowltind,  2  Id.  232;  Cummins  v.  .Boyfe,  1  J.  J.  Marsh.  480; 
JTeas'  .Rep.  v.  McMillan,  2  Id.  12;  Watts  v.  JTwwi,  4  Litt.  267; 
Williams  v.  Patterson,  2  Overt.  229;  Standifer  v.  McWhorter, 
1  Stew.  532;  Andrews  v.  Solomon,  1  Pet.  C.  C.  356;  Coe  v. 
Turner,  5  Conn.  86;  Hardicick  v.  JFor&es,  1  Bibb,  212; 
Uiwted  States  v.  Jtfyers  <#  aZ.,  2  Brockeubrough,  516. 

So,  too,  courts  of  equity  do  not  interfere  to  prevent  a 
trespass,  unless  it  be  averred  and  made  apparent  that  the 
injury  threatened  to  be  committed  will  be  irreparable,  as 
the  destruction  of  real  estate,  or  an  heirloom,  whose  value 
consists  in  its  identity  alone,  or  that  the  trespasser  is  irre- 
sponsible and  unable  to  answer  in  damages  in  an  action 
at  law.  Nothing  of  that  kind  is  alleged  in  this  bill,  but,  on 
the  contrary,  it  might  be  safely  inferred  from  the  bill,  that 
any  one  of  the  defendants  was  abundantly  able  to  pay  for 
a  horse  of  the  value  of  one  hundred  and  fifty  dollars. 

The  prayer  of  the  bill  is  also  obnoxious  to  a  fatal  objec- 
tion. It  asks  a  court  of  chancery  to  usurp  the  prerogatives 
and  juridiction  of  the  courts  of  common  law,  to  direct  and 
command  the  sheriff,  one  of  the  defendants,  "to  restore  the 
said  horse  to  the  possession"  of  the  plaintiff,  he  "en- 
tering into  bond  for  the  forthcoming  of  said  horse  to  abide 
the  result  of  this  cause."  Courts  of  equity  sometimes  re- 
quire parties  in  possession  of  property  in  dispute  to  give 
bonds  that  they  will  not  commit  waste  or  destroy  the 
property;  and  at  other  times  receivers  are  appointed  to 
take  charge  of  and  manage  the  property  in  dispute  during 
the  pendency  of  the  suit ;  but  they  do  not  interfere  to  take 
personal  property  from  one  party  and  give  it  to  the  other, 
before  a  hearing  upon  the  bill.  The  writ  of  replevin  was 
invented  to  accomplish  that  object,  and  it  is  issued  only  by 
a  court  of  common  law  jurisdiction.  The  bill  also  prayed 
an  account  be  taken  and  stated  of  the  damages  inflicted. 
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Passing  over  the  inartistic  manner  of  pleading  in  the  bill, 
in  asking  as  if  the  parties  were  partners  in  trade  in  the 
horse,  and  seeking  a  dissolution  and  settlement  of  the  part- 
nership affairs,  it  is  plain  that  the  remedy  for  a  trespass 
committed  is  far  more  adequate  and  perfect  at  common  law, 
where  the  jury  could  give  as  well  exemplary  as  actual  dam- 
ages for  the  injury  inflicted,  than  it  could  possibly  be  in  a 
hearing  before  the  chancellor,  who  has  no  such  power. 
Courts  of  chancery,  as  well  as  those  of  common  law,  have 
sufficient  business  which  legitimately  belongs  to  each  of 
them,  without  interfering  with  or  usurping  the  jurisdiction 
of  each  other.  Nor  will  the  interest  of  the  public  be  at  all 
promoted  by  any  other  blending  of  the  practice  of  the  two 
courts. 

We  are  of  opinion  the  district  court  erred  in  overruling 
the  demurrer  to  the  bill,  and  for  that  error  the  decree  must 
be  reversed,  and  the  cause  remanded  to  the  district  court 
for  further  proceedings,  in  accordance  with  this  opinion. 
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I.  D.  Wheaton,  for  the  appellant. 
Ashurst  and  Tompkins,  for  the  appellee. 

By  Court,  BENEDICT,  C.  J. : 

This  was  a  petition  in  the  form  of  an  action  of  assumpsit 
upon  a  note  lost  or  destroyed,  with  a  common  count  for 
goods,  wares,  and  merchandise.  The  appellee  filed  a  de- 
murrec  to  the  petition,  which  was  overruled  by  the  court. 
He  then  filed  a  special  plea  to  the  first  count,  which  was 
demurred  to  by  appellee,  and  his  demurrer  was  sustained, 
with  leave  to  appellant  to  amend.  The  latter  then  amended 
his  special  plea,  and  filed  the  general  issue,  and  the  appellee 
joined  issue  upon  the  pleas.  These  proceedings  were  had 
at  the  September  term,  1863. 

When  issue  was  joined  the  appellant  applied  for  a  con- 
tinuance founded  upon  an  affidavit,  setting  forth  the  absence 
of  two  material  witnesses  whose  attendance  he  had  dili- 
gently attempted  to  procure,  without  success.  The  court 
granted  the  continuance.  At  the  April  term,  18G4,  the  ap- 
pellant again  applied  for  a  continuance  upon  another  affi- 
davit, upon  the  ground  of  the  absence  and  materiality  of 
two  other  witnesses,  different  from  those  mentioned  at  the 
preceding  term. 

This  application  was  refused  by  the  court.  The  parties 
then,  by  agreement,  dispensed  with  a  jury,  and  submitted 
the  case  to  the  court  for  trial,  and  after  hearing  the  testi- 
mony the  court  found  a  verdict  for  the  appellee,  and  ren- 
dered judgment.  The  appellant  then  moved  through  the 
formalities  of  a  new  trial  and  arrest  of  judgment,  both  of 
which  were  overruled,  and  then  he  appealed  to  this  court. 
The  appellant  assigns  for  error,  the  overruling  of  the  de- 
murrer to  the  declaration;  the  refusing  a  continuance,  and 
the  giving  judgment  for  the  plaintiff,  and  not  for  the  de- 
fendant. 

The  objection  made  to  the  petition  is,  that  it  did  not 
sufficiently  aver  the  mode  and  manner  of  the  loss  or  destruc- 
tion of  the  note  sued  upon,  and  the  search  which  had  been 
made  to  find  it.  The  loss  or  destruction  of  the  note  is  dis- 
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tinctly  and  positively  averred,  and  this  was  sufficient.  The 
manner  and  fact  of  the  loss  or  destruction,  and  the  diligence 
of  the  search  to  find  it,  were  matters  of  proof,  all  of  which 
would  be  given  and  contested  by  counter  evidence  under 
the  averment  of  the  declaration.  We  see  no  error  in  over- 
ruling the  demurrer. 

The  appellant  in  his  special  plea  averred  that  he  and  the 
appellee  had  been  partners  in  trade,  and  that  upon  the  set- 
tlement of  their  affairs  at  the  conclusion  of  their  partner- 
ship, he  gave  to  the  appellee  the  note  in  question  for  six 
hundred  dollars,  a  balance  which  the  latter  claimed  to  be 
due  him.  That  the  appellee  had  kept  the  books  and  ac- 
counts of  the  concern  falsely  and  fraudulently,  and  by 
false  and  fraudulent  representations  had  procured  the  ap- 
pellant to  give  the  note  sued  upon,  when  in  truth  and  fact 
he  did  not  owe  the  appellee  any  sum  of  money  whatever, 
and  that  therefore  the  note  was  given  without  consideration. 
At  the  September  term,  18G3,  the  appellant,  in  his  affida- 
vit for  a  continuance,  swore  to  the  absence  of  one  E.  Juan 
Doris,  of  the  county  of  San  Miguel,  and  Manuela  Espinosa, 
of  the  county  of  Mora,  by  whom  he  expected  to  prove  false 
entries  in  the  books  of  the  partnership,  made  by  appellee, 
and  that  he  knew  of  no  other  witnesses  by  whom  he  could 
prove  the  same  facts  he  wished  to  prove  by  them. 

At  the  April  term,  1864,  to  obtain  a  further  continuance, 
the  appellant  made  another  affidavit  setting  forth  the  ab- 
sence of  Lawrence  M.  Peterson  and  Jesus  Maria  Ribera, 
who,  he  alleged,. were  material  witnesses  in  his  behalf,  and 
by  whom  he  expected  to  prove  that  at  the  settlement  of  the 
partnership  the  appellee  was  largely  indebted  to  the  ap- 
pellant, and  not  the  appellant  indebted  to  the  appellee,  and 
also  by  Peterson  that  the  note  was  obtained  by  the  repre- 
sentations of  the  appellee  that  the  entries  in  the  books  of 
the  partnership  were  correct. 

The  affidavit  also  stated  that  the  appellant  knew  of  no 
other  witnesses  by  whom  he  could  prove  the  same  facts, 
and  that  he  had  them  in  attendance  at  the  previous  Septem- 
ber term. 

The  granting  or  refusing  of  continuances  is  matter  left  to 


372  THOMAS  v.  McCoRMiCK.  [Sap.  Ct. 

Opinion  of  the  Court— Benedict,  C.  J. 

the  sound  discretion  of  the  court.  The  granting  it  can  not 
be  maintained  as  error.  We  will  not  say  that  there  may 
not  be  such  a  violent  and  wanton  refusal  of  a  continuance 
by  a  court  as  to  authorize  an  appellate  court  to  review  and 
arrest  the  action  of  the  district  court.  It  must,  however, 
be  a  clear  and  palpable  abuse  of  the  discretion  reposed  by 
law  in  the  court.  In  this  case  the  appellant  obtained  one 
continuance  upon  his  own  affidavit.  He  claimed  Doris  was 
a  material  witness,  residing  beyond  the  limits  of  Mora 
count}'.  At  the  next  term  he  made  another  affidavit,  and 
his  counsel  moved  for  another  continuance.  In  this  no 
mention  was  made  of  the  witnesses  whose  testimony  was  so 
material  at  the  previous  term.  Two  other  persons  had  be- 
come material,  and  he  says  they  were  both  summoned  and 
present  at  the  term  preceding.  He  states  that  he  expects 
to  prove  by  both  of  said  witnesses  that  at  the  time  of  the 
settlement  of  the  copartnership  the  appellee  was  largely 
indebted  to  him,  instead  of  his  being  indebted  to  the  ap- 
pellee. If  this  be  true,  then  these  witnesses  could  prove 
for  him  a  complete  defense  against  the  note  sued  upon. 

The  suggestion  will  shape  itself  into  the  inquiry,  did  he 
not  know  at  the  previous  term  the  testimony  those  wit- 
nesses would  give?  He  says  he  had  them  summoned  and 
they  wrere  in  attendance.  This  would  indicate  he  knew  the 
importance  of  what  they  would  testify.  If  not,  why  procure 
their  presence  at  court?  Yet,  in  his  first  affidavit,  he  swears 
he  knew  of  no  other  witnesses  except  Doris  and  Espinosa, 
by  whom  he  could  prove  the  facts  of  his  defense.  In  the 
last  affidavit  he  states  that  he  knew  of  no  other  witnesses 
except  Peterson  and  Ribera  by  whom  he  could  prove  his 
defense  set  up  in  his  special  plea.  Furthermore,  he  stated 
he  had  caused  subpoenas  from  the  clerk's  office  to  be  issued 
and  placed  in  the  hands  of  the  sheriff  in  due  time  before 
the  session.  Yet  it  does  not  appear  that  either  Peterson 
or  Ribera  were  summoned,  though  the  former  lived  within 
three  miles  and  the  latter  eight  miles  of  the  court-house, 
and  any  day  during  the  term  the  continuance  was  applied 
for,  the  former  might  have  been  summoned  within  less  than 
one  hour,  and  the  latter  in  less  than  two  hours.  True,  the 
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affidavit  says  he  was  informed  after  the  commencement  of 
the  court  that  Ribera  was  sick,  but  he  forbears  any  explana- 
tion of  the  nature  and  extent  of  the  sickness,  nor  does  he 
state  that  he  himself  believes  his  witness  unable  to  attend 
court  by  reason  of  any  serious  malady.  The  application  to 
continue  was  presented  on  the  second  day  of  the  term. 

We  now  look  at  this  whole  case  as  it  stands  in  the  rec- 
ord. Many  efforts  have  been  made  by  defendants,  in 
courts,  to  delay  causes  by  continuances  from  time  to  time; 
but  it  is  seldom  that  a  clearer  and  more  naked  case  is 
presented  than  this  we  are  now  considering,  where  the  sole 
object  of  the  continuance  sought  was  delay  and  the  post- 
ponement of  the  plaintiff  below  in  the  prosecution  for  the  at- 
tainment of  his  just  rights.  The  appellant  denied  that  such 
was  his  motive,  and  some  urge  that  his  denial  must  be  taken 
as  conclusive  by  the  court.  The  subject-matter  of  affidavits 
for  continuances  is  submitted  to  a  court  for  its  inspection  and 
dissection.  It  is  the  duty  of  the  court  to  be  on  the  alert, 
that  its  understanding  may  not  be  deceived,  imposed  upon, 
or  misled  to  the  promotion  of  frauds  and  chicaneries  and 
the  prevention  or  delay  of  justice.  The  affidavits  are  pre- 
pared by  the  litigants'  counsel,  and  it  is  easy  for  them  to 
deceive  affiants  as  to  the  import  of  what  is  written  for 
them  to  swear  to.  If  a  counsel  should  be  unscrupulous, 
and  lost  himself  to  a  just  sense  of  honor  and  truth,  such 
as  his  profession  should  cultivate  and  does  demand,  he 
may  assure  his  client  that  much  he  swears  to  is  mere  mat- 
ter of  form,  which  must  be  complied  with  to  conform  to 
the  rules  of  the  court. 

In  this  way  very  honest  yet  illiterate  men  may  have  their 
confidence  abused  by  one  in  whose  knowledge  and  posi- 
tion they  may  confide.  These  are  considerations  to  induce 
a  court  to  examine  well  the  consistencies  and  inconsist- 
encies of  repeated  affidavits  for  continuances.  The  judge 
must  be  dull,  indeed,  of  understanding,  or  reckless  of  his 
duties  in  the  administration  of  the  laws  and  justice,  who 
does  not  guard  against  the  base  practices,  tricks,  and  frauds 
which  are  sometimes  interposed  for  the  sole  purpose  of 
thwarting  the  ends  of  justice  by  defeating  or  delaying  what 
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is  right,  honest,  and  lawful.  When  such  interpositions  are 
presented,  the  judge  should  have  the  sagacity  and  discern- 
ment to  discover  them,  and  turn  them  from  the  accomplish- 
ment of  their  nefarious  designs. 

In  this  case,  the  court,  in  granting  the  first  continuance, 
was  indulgent  to  the  defendant  below.  The  diligence 
manifested  by  him  was  of  a  slight  character.  In  the  second 
instance  it  was  almost  wholly  deficient.  He  says  he  caused 
subprenas  to  issue,  which  were  never  served,  although  the 
witnesses  were  w'ithin  eight  miles  of  the  court-house,  and 
it  is  known  to  one  of  the  members  of  this  court  that  the 
defendant  below  lived  within  two  miles  of  said  house.  The 
first  affidavit  set  forth  two  witnesses,  by  whom  the  defend- 
ant said  he  expected  to  prove  a  part  of  his  special  plea,  and 
no  others  were  known  by  whom  the  like  could  be  proved. 
The  second  wholly  ignores  the  two  first  named,  and  finds 
two  others  by  whom  defendant  expected  to  prove  his  entire 
defense,  and,  important  as  they  were,  they  had  not  been 
summoned.  From  all  these  facts  and  circumstances  the 
conviction  will  force  itself  upon  the  mind,  that  the  defend- 
ant or  his  counsel  was  relying  upon  defending  against  the 
plaintiff  as  long  as  possible  by  means  of  affidavits.  There 
is  a  time  in  all  causes  when  the  court  should  see  closed  the 
affidavit  defense.  If  not,  the  fairest  claim,  vested  in  a  man 
of  the  highest  integrity,  may  be  postponed  or  finally  de- 
feated by  dint  of  continued  affidavits,  and  the  more  un- 
scrupulous the  defendant  or  his  counsel  may  be,  the  more 
flagrant  may  be  the  wrongs  inflicted.  It  is  the  opinion 
of  this  court,  that  the  court  below  exercised  its  discretion 
soundly  and  wisely  in  refusing  the  continuance. 

The  appellant's  counsel  contends  that  the  court  below 
erred  in  giving  judgment  for  the  appellee.  This  refers  to 
the  testimony  given  upon  the  trial.  K.  H.  Tompkins  testi- 
fied (and  he  was  attorney  for  the  appellee)  that  he  filed  in 
the  clerk's  office  of  the  Mora  district  court,  with  John 
Shock,  the  then  clerk,  a  declaration  with  a  note,  the  latter 
executed  by  the  appellant  to  the  appellee,  for  the  sum  of  six 
hundred  dollars,  dated  on  the  twenty-seventh  day  of  April, 
18C1,  payable  twelve  months  after  date,  with  interest  at  the 
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rate  of  twelve  per  cent. ;  that  the  papers  were  filed  in  July, 
1862;  that  he  had  seen  the  defendant  write,  and  was  ac- 
quainted with  his  handwriting,  and  believed  the  note  to 
have  been  written  and  signed  by  Thomas ;  that  it  was  all  in 
the  same  handwriting;  that  he  has  never  seen  the  note  since 
he  filed  it;  that  he  had  applied  to  Mr.  Shock,  and  to 
Mr.  Guttman,  a  subsequent  clerk,  and  to  Mr.  Ellison,  the 
present  clerk,  but  could  not  get  any  information  of  the  note 
from  any  of  them;  that  in  company  with  Mr.  Ellison  he 
searched  the  clerk's  office,  but  could  not  find  it.  Mr. 
Ellison  testified,  that  in  September,  1863,  along  with  Mr. 
Tompkins,  he  searched  the  records  and  clerk's  office  of  the 
Mora  district  court  for  the  papers  in  all  the  cases  that  ap- 
peared upon  the  docket  for  the  Mora  court,  but  could  find 
neither  the  note  nor  the  declaration.  He  also  had  made 
every  other  inquiry  and  effort  to  obtain  information  in  re- 
lation to  the  papers  of  the  Mora  court  that  he  thought 
likely  to  be  available,  but  could  get  none,  nor  had  he  been 
able,  up  to  the  time  of  the  trial  of  the  cause,  to  ascertain 
where  the  papers  were,  or  if  they  were  in  existence. 

Upon  this  testimony,  the  court,  without  the  intervention 
of  a  jury,  found  for  the  plaintiff  below,  the  amount  of  the 
note  and  the  interest,  and  rendered  judgment  against  the 
defendant.  It  may  here  be  stated,  that  the  county  of  Mora 
formerly  was  included  in  the  second  judicial  district,  which 
had  its  judge  and  clerk;  that  in  the  winter  of  1863,  the 
legislature  merged  the  whole  of  the  said  district  within  the 
first  district,  and  Mr.  Ellison,  as  the  clerk  of  the  latter, 
succeeded  to,  and  became  the  lawful  custodian  of  all  the 
records,  books,  and  papers  which  pertained  to  the  second 
district  which  had  become  a  part  of  the  first.  The  plaintiff 
below  had  instituted  his  suit  against  the  defendant  before 
the  second  district  had  ceased  to  exist,  but  the  papers  in 
the  case,  with  the  note,  never  came  to  the  hands  of  Mr. 
Ellison,  nor  to  his  knowledge.  The  plaintiff  filed  a  new 
declaration,  averring  the  loss  or  destruction  of  the  note. 

It  is  insisted  that  the  proof  of  loss  and  search  was  not 
sufficient  to  authorize  the  rendition  of  the  judgment  for  the 
plaintiff.  The  contents  of  the  note,  and  the  loss,  the  hand- 
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writing  of  the  defendant  and  his  signature,  were  clearly 
proven  by  Tompkins.  The  search  was  abundant.  Tomp- 
kins  applied  to  the  previous  clerks,  but  derived  from  them 
no  information  of  the  note.  With  Mr.  Ellison,  the  clerk's 
office  and  the  papers  seem  to  have  been  diligently  searched. 

Mr.  Ellison  had  become  by  law  the  custodian  of  all  the 
former  papers  of  the  second  district.  It  was  the  duty  of 
the  preceding  clerk  to  deliver  to  him  all  the  records,  books, 
and  papers  which  were  in  the  office  of  the  second  district. 
It  is  to  be  presumed  such  was  done.  Litigants  then  had  to 
inquire  of  Mr.  Ellison  for  the  records  and  the  papers  per- 
taining to  their  causes.  The  search  made  by  him  seems  to 
have  been  a  thorough  search.  The  inquiries  and  efforts 
made  by  him  to  obtain  a  knowledge  of  the  existence  of  the 
papers  were  fruitless.  We  do  not  think  the  plaintiff  was  re- 
quired to  produce  Shock  and  Guttman  in  court  to  testify. 
They  had  no  knowledge  as  to  what  became  of  the  note.  We 
think  the  court  was  fully  authorized  to  find  as  it  did  upon 
the  trial  and  to  pronounce  the  judgment.  This  court 
affirms  the  judgment  of  the  district  court,  and  assesses  the 
interest  which  has  since  accrued,  and  also  six  per  cent, 
damages,  against  the  appellee.  The  judgment  now  rendered 
shall  draw  interest  at  the  rate  of  twelve  per  cent.,  that  be- 
ing the  rate  agreed  upon  in  the  note  between  the  parties. 

Affirmed. 


AAROX  L.  CREXSHAW,  JAMES  PORTER,  JAMES 
L.  BABEON,  AND  JOSE  D.  SEXA,  SHERIFF  OF  THE 
COUNTY  OF  SANTA  FE,  r.  SIMOX  DELGADO,  AD- 
MINISTRATOR OF  THE  ESTATE  OF  OLIVER  P.  HOVEY, 
DECEASED. 

JUDGMENT  AS  A  LIEN,  NO  STATUTE  RELATING  TO.— The  statutes  of  New 
Mexico  are  silent  as  to  the  effect  of  a  judgment  as  a  lien,  and  as  to  the 
manner  of  distributing  the  assets  of  insolvent  estates  among  the  cred- 
itors, and  the  courts  are  compelled  to  resort  to  the  civil  laws  of  Spain 
and  Mexico  for  a  rule  to  guide  them  in  determining  the  priorities  among 
creditors  in  such  cases. 

JUDGMENT  CREDITOR  or  DECEASED  INSOLVENT.— A  creditor  who  has  re- 
covered judgment  against  his  debtor  in  his  life-time,  but  has  not 
sued  out  execution,  upon  reviving  such  judgment  by  tcire  facias  aganist 
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the  administrators  of  the  debtor  after  his  death,  has  no  priority  over 
other  creditors  where  the  estate  is  insolvent,  and  is  entitled  only  to  pay- 
ment pro  rata  with  other  creditors  having  no  legal  preference. 

INJUNCTION  LIES  TO  RESTRAIN  EXECUTION  IN  SUCH  CASE.— Such  creditor 
may  be  enjoined  from  enforcing  his  judgment  beyond  the  pro  rata  share 
to  which  he  may  be  entitled. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
case  appears  from  the  opinion. 

Charles  P.  Clever,  for  the  appellants. 
B.  H.  TompJcins,  for  the  appellee. 

By  Court,  BENEDICT,  C.  J. : 

This  was  a  bill  in  chancery  for  an  injunction.  It  appears 
that  Crenshaw,  Porter,  and  Barren,  in  August,  1801,  and 
in  the  life-time  of  Hovey,  recovered  in  the  district  court  a 
judgment  against  him  for  the  sum  of  one  thousand  four 
hundred  and  one  dollars  and  fifty  cents,  but  that  no  execu- 
tion to  enforce  its  collection  issued  up  to  the  time  of  Hovey's 
death  in  August,  1802.  At  the  August  term,  1804,  by  pro- 
ceeding of  scire  facias  they  obtained  a  judgment  of  revival 
against  Simon  Delgado  and  John  Gwyn,  Jr.,  administrators 
of  Hovey's  estate,  with  an  order  for  execution  against  them 
as  such,  in  the  due  course  of  administration,  to  be  levied 
of  the  goods,  and  chattels,  and  effects  of  the  deceased 
Hovey  in  their  hands  to  be  administered.  The  bill  shows 
the  execution  issued  and  wras  placed  in  the  hands  of  sheriff 
Sena  to  execute,  with  instructions  to  levy  the  same  to  the 
exclusion  of  other  creditors  of  the  said  estate,  and  that  the 
sheriff  was  threatening  to  levy  upon  the  goods  and  chattels 
of  the  deceased  in  the  hands  of  the  administrators  in  order 
to  make  the  money  due  upon  the  said  judgment. 

It  futher  showed  that  Hovey's  estate  was  largely  insolv- 
ent, and  could  not  pay  more  than  some  thirty  or  forty  cents 
upon  the  dollar,  of  the  indebtedness  to  creditors.  An 
injunction  was  prayed  to  restrain  Crenshaw,  Porter,  and  Bar- 
ron,  and  the  sheriff  from  levying  the  execution  in  pursu- 
ance of  the  instructions  of  the  three  first  named,  and  the 
threats  of  the  sheriff.  In  the  district  court  the  appellants 
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filed  a  demurrer  to  the  bill,  which  was  overruled  by  the 
court,  and  they  refusing  to  answer  or  proceed  further  in  de- 
fense, the  court  decreed  a  perpetual  injunction,  strictly  en- 
joining and  restraining  the  appellants  from  proceeding  to 
collect  the  execution  beyond  what  should  be  proportional 
to  Crenshaw,  Porter,  and  Barron  among  other  creditors  of 
the  insolvent  estate  of  Hovey,  deceased,  but  that  the  in- 
junction should  not  extend  to  such  proportional  part. 
From  this  decree,  Crenshaw,  Porter,  and  Barron  appealed  to 
this  court.  After  judgment  in  the  case  by  scire  facias, 
Gwyn  resigned  his  position  and  duties  as  an  administrator, 
and  the  bill  was  filed  by  Delgado  as  sole  administrator. 

The  errors  assigned  upon  the  record  are  the  overruling 
of  the  demurrer  and  the  decree  of  perpetual  injunction. 
The  principal  inquiry  in  this  case  is,  were  Crenshaw,  Porter, 
and  Barron,  as  judgment  creditors,  entitled  to  their  full  pay 
out  of  the  insolvent  estate  of  Hovey?  The  demurrer  ad- 
mits the.  insolvency  as  stated  in  the  bill.  The  court  can 
not  fail  to  regret  that  during  about  fifteen  years  of  territorial 
legislation,  the  assembly  of  New  Mexico  has  omitted  to 
pass  acts  fully  defining  and  establishing  what  liens  result 
upon  property  upon  the  rendition  of  judgments,  and  the 
manner  of  distributing  among  creditors  the  assets  of  the 
insolvent  estates  of  deceased  persons.  In  the  absence  of 
such  legislation  the  courts  are  often  troubled  with  great 
anxiety  in  the  search  to  find  some  rule  or  law  among  the 
civil  laws  of  Spain  and  Mexico,  to  aid  or  guide  them  in  their 
decisions. 

In  this  case  Crenshaw  &  Co.  contend  that  their  debt  is 
of  such  nature  and  dignity  in  law,  that  they  are  entitled  to 
levy  and  coerce  by  execution  the  full  payment  of  their 
judgment,  in  defiance  of,  and  to  the  exclusion  of  all  other 
creditors,  be  their  claims  of  whatever  nature  they  may, 
and  the  condition  they  occupy  towards  the  estate.  The  ad- 
ministrator contends  that  as  the  estate  is  insolvent,  the 
creditors  in  this  case  are  entitled  to  no  more  than  a  share 
pro  rota  among  other  creditors. 

To  determine  this  controversy,  it  is  proper  to  refer  to  the 
Spanish  and  Mexican  civil  law  as  it  existed  at  the  time  New 
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Mexico  became  a  portion  of  the  United  States.  To  ascer- 
tain what  the  law  was,  very  high  authorities  are  provided 
for  consultation  to  aid  us  in  the  investigation,  such  as  Es- 
criche,  Sala,  Asso,  Manuel,  Tapia,  Domat,  Febrero,  the  Par- 
tidas,  and  Nuevo  Kecopilacion,  with  Schmidt's  Civil  Law  of 
Spain  and  Mexico.  Domat  distinguishes  three  classes  of 
creditors,  and  two  sorts  of  privileges:  "Those  who  have 
neither  mortgage  nor  privilege;  those  whose  credit  has 
some  privilege  that  distinguishes  their  condition  from  that 
of  other  creditors,  and  which  gives  them  a  preference  to 
those  whose  credit  is  prior  to  theirs." 

One  privilege  is  that  which  is  "given  the  creditors  on  all 
the  goods  without  any  particular  privilege  on  any  one  thing." 
The  other,  "which  assigns  to  the  creditors  their  security  as 
certain,  and  not  on  the  other  goods."  "The  privilege  of  a 
creditor  is  the  distinguishing  right  which  the  nature  of  his 
credit  gives  him,  and  which  entitles  him  to  be  preferred 
before  other  creditors."  Among  creditors  who  are  privi- 
leged, some  of  them  are  preferred  before  others,  according 
to  the  nature  of  their  privileges,  and  the  disposition  of  the 
laws  and  customs.  Thus  he  who  has  furnished  money  to 
repair  a  house,  which  was  in  danger  of  falling,  is  preferred 
to  the  seller  of  that  house,  who  demands  the  price  of  the 
sale.  This  at  law,  being  the  debt  of  all  the  parties,  they 
are  preferred  to  all  privileges  whatever.  Thus  funeral 
charges  are  preferred  before  the  rent  due  to  the  landlord  of 
the  house  on  the  movables  of  the  tenants.  Thus  those  who 
have  privileges  on  movables,  are  preferred  to  the  privilege 
of  the  king.  Thus  in  all  the  cases  of  a  concurrence  of  privi- 
leges their  reference  is  regulated  by  the  distinctions  which 
the  nature  of  the  said  privileges  makes.  "It  follows  that 
among  creditors  there  are  three  orders;  the  first  is  of  those 
that  are  privileged  who  go  before  all  the  others,  and  take 
place  among  themselves  according  to  the  distinctions  of 
their  preferences."  The  second  is  of  those  who  have  mort- 
gages, who  have  their  rank  after  the  privileged  creditors 
according  to  the  dates  of  their  mortgages;  and  the  third  is 
of  creditors  by  writing,  and  others  who  have  only  personal 
actions,  who,  not  being  distinguished  either  by  privilege  or 
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mortgage,  come  in,  therefore,  jointly  together,  and  share 
equally  in  proportion  to  their  debts. 

Schmidt's  Civil  Law  is  regarded  as  a  treatise  prepared 
with  great  care  and  accuracy  from  the  various  authorities 
and  authors  before  mentioned.  He  divides  the  creditors 
of  an  insolvent  estate  into  five  classes.  In  the  fifth  and 
last  are  placed  "ordinary  creditors,"  such  as  those  by 
"public  act,"  those  whose  debts  are  evidenced  by  acts 
under  private  signature,  written  on  "properly  stamped 
paper,"  "and  those  who  justify  their  claims  by  witnesses 
when  the  obligation  is  on  common  paper."  It  is  manifest 
that  the  Spanish  and  Mexican  laws  attached  great  impor- 
tance to  solemn  acts  of  parties  when  evidenced  by  writing 
on  stamped  paper.  Such  paper  was  one  of  the  sources 
from  which  the  governments  drew  their  revenues.  The 
stamped  paper  gave  no  intrinsic  merit  to  the  person  using 
it,  but  was  prescribed  among  the  public  policies  to  main- 
tain the  public  credit  and  oflicers.  Our  general  government 
has  now  established  the  like  policy,  which  did  not  exist 
with  us  when  New  Mexico  became  a  portion  of  the  United 
States.  The  courts  of  this  country  did  not  regard  as  bind- 
ing upon  them  the  Mexican  stamp  laws. 

Much  stress  has  been  placed  by  complainant's  counsel 
upon  section  1,  p.  32,  of  the  Revised  Statutes.  It  was  pro- 
mulgated September  22,  1846,  by  General  Kearny,  then 
commanding  here,  after  the  conquest  of  the  country  from 
Mexico.  The  same  section  was  adopted  by  a  general  legis- 
lative enactment  after  the  organization  of  the  territory  (by 
authority  of  congress),  as  defined  in  the  organic  act.  It 
says:  "The  laws  heretofore  in  force  concerning  descents, 
distributions,  wills,  and  testaments,  as  contained  in  the 
treatises  on  those  subjects  written  by  Pedro  Murillo  de 
Loarde  (Larde)  shall  remain  in  force  so  far  as  they  are  in 
conformity  with  the  constitution  of  the  United  States  and 
the  state  laws  in  force  for  the  time  being." 

Now,  as  to  the  stamp  duties  upon  legal  instruments,  it  is 
seen  the  constitution,  as  a  supreme  law,  required  none,  and 
there  does  not  seem  anything  in  the  state  laws,  which,  by 
the  local  law  of  Xew  Mexico,  stamped  paper  became  essen- 
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tial,  nor  any  of  the  consequences  of  the  Mexican  law  re- 
mained in  force,  whether  the  written  instrument  was  stamped 
or  not. 

As  regards  "public  acts,"  they  doubtless  were  such  as 
documents  "under  private  signature,  signed  by  the  debtors 
and  three  witnesses,''  with  the  latter's  acknowledgment  of 
their  signatures  in  court,  or  a  judicial  acknowledgment  by 
the  debtor  of  the  existence  of  the  debt.  The  Partidas 
assert  the  rule,  that  when  there  exist  conflicts  between 
ordinary  creditors  whose  debts  are  written  on  unstamped 
paper,  or  proved  by  witnesses  or  confession  of  the  debtor, 
priority  of  time  does  not  give  preference,  and  all  must  be 
paid  pro  rata.  The  language  in  the  section  from  the 
Kearny  code,  "the  state  laws  in  force  for  the  time  being," 
must  be  taken  to  have  some  signification.  In  doubtful 
cases,  and  where  the  equity  is  strongly  marked,  the  rules 
of  distribution  enacted  by  states  as  state  laws  may  properly 
be  considered  as  high  authority  in  the  absence  of  direct 
and  positive  territorial  legislation.  The  sentence  quoted 
seems  intended  to  refer  the  courts  to  sources  not  emanating 
from  the  civil  law.  By  such  reference  we  think  it  will  be 
found  that  the  privilege  whk;h  the  appellants  seek  to  enforce, 
to  the  exclusion  of  all  other  creditors,  has  but  slender  sup- 
port. We  are  of  opinion  that  the  general  rule  will  be 
found  in  harmony  with  that  asserted  in  Las  Partidas  and 
Domat  as  to  distributions  pro  rata. 

The  complainants  contend  that  by  their  judgment  in 
Hovey's  life-time,  they  obtained  a  lien  upon  all  his  prop- 
erty for  its  satisfaction.  As  to  the  effect  of  the  judgment 
as  a  lien,  our  statutes  are  silent.  When  executive  process 
or  execution  was  taken  from  the  judicial  tribunal  (as  we 
learn  from  the  Nuevo  Recopilacion),  and  placed  in  the 
hands  of  the  executive  officer,  it  was  his  duty  to  indorse 
upon  the  process  the  time  at  which  it  came  to  his  hands. 
This  would  seem  to  indicate  that  it  should  operate  as  a  lien 
from  that  time,  and  against  other  creditors. 

The  complainants  in  this  case,  by  their  proceedings, 
show  they  regarded  themselves  as  having  no  lien  by  virture 
of  their  judgment,  as  against  other  creditors,  for  they  went 
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into  court  to  revive  it.  By  reason  of  their  laches  while 
Hovey  was  living,  they  neither  levied  upon  his  property  nor 
took  out  an  execution.  The  court,  in  reviving  their  judg- 
ment, adjudged  it  should  be  paid  in  "due  course  of  admin- 
istration." This  was  correct.  While  the  amount  was  not 
impaired,  the  court  took  notice  that  the  positive  law  of  the 
land  had  intervened  upon  the  consequences  which  followed 
the  death  of  the  debtor.  His  personal  property  and  credits 
had  passed  to  administrators  as  trustees  for  all  the  credit- 
ors. His  real  estate  had  vested  in  his  heirs,  subject  to  the 
liens  of  creditors  in  the  due  course  of  administration.  Be- 
yond all  dispute,  there  were  some  classes  of  debts,  such  as 
funeral  expenses  and  those  of  the  last  illness,  with  several 
others,  which  were  privileged  before  all  others,  and  no 
priority  of  ordinary  debts  would  defeat  them. 

The  district  court  was  not  so  blind  to  its  duties,  as  to 
adjudge  to  the  complainant  a  full  and  absolute  sweep  in 
their  favor  upon  all  the  means  of  Hovey's  estate,  in  defiance 
of  the  administration  the  law  was  making;  yet  in  the  at- 
tempts made  by  them  by  the  execution  which  has  been  en- 
joined, they  sought  to  accomplish  what  the  district  court 
gave  them  no  authority  to  do.  This  court  recognizes  that 
the  probate  court  is  the  tribunal  where  is  specially  vested 
jurisdiction  over  the  estates  of  deceased  persons.  Admin- 
istrators are  subject  to  its  supervision.  It  has  the  power  to 
apportion  the  assets  of  estates  for  distribution,  subject  to 
appeals  to  the  district  courts.  For  this  purpose,  it  examines 
all  debts  and  claims  of  whatever  dignity  or  privilege. 
While  the  district  and  supreme  courts  will  restrain  the 
probate  courts  from  attempts  to  transcend  the  legitimate 
bounds  of  their  jurisdiction,  the  former  will  be  equally  care- 
ful to  preserve  to  the  probate  courts  the  powers,  duties,  and 
jurisdiction  with  which  they  are  vested  by  the  organic  act. 

It  is  the  opinion  of  this  court  that  the  demurrer  was 
properly  overruled  in  the  court  below,  and  that  the  per- 
petual injunction  was  correctly  decreed,  and  that  the  decree 
of  affirmation  in  this  court  is  justly  rendered. 
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WILLIAM  TIPTOE  v.  JOSE  MAKUEL  COEDOVA. 

BOND  ON  APPEAL  FROM  JUSTICE  is  "PROCESS,"  AND  REQUIRES  STAMP.— 
An  appeal  bond  on  an  appeal  from  a  justice  is  the  "process,"  or  princi- 
pal step  in  taking  the  appeal,  and  requires  a  stamp  under  the  United 
States  revenue  law,  or  the  appeal  will  be  invalid. 

INVALID  APPEAL  NOT  CURED  BY  AMENDMENT. —An  appeal  from  a  jus- 
tice, which  is  invalid  for  want  of  a  stamp  on  the  appeal  bond,  can  not  be 
cured  by  an  order  in  the  district  court  permitting  the  appellant  to 
amend  by  filing  a  new  bond,  properly  stamped. 

APPEAL  from  the  district  court  for  Mora  county.  The 
case  appears  from  the  opinion. 

Wheaton  and  Clever,  for  the  appellant. 
R.  H.  TompJcins,  for  the  appellee. 
By  Court,  BENEDICT,  C.  J. : 

This  was  an  action  of  forcible  entry  and  detainer,  by 
Cordova  against  Tipton,  before  a  justice  of  the  peace,  in 
which,  upon  the  trial,  judgment  was  rendered  against  Tip- 
ton,  and  he  sought  to  appeal,  and  entered  into  bond  for 
such  purpose,  but  omitted  to  place  a  revenue  stamp  of  fifty 
cents  upon  the  bond.  In  the  district  court  the  appellee 
moved  to  dismiss  the  appeal  for  want  of  a  revenue  stamp 
upon  the  bond.  The  appellant  moved  for  a  rule  upon  the 
justice  to  send  up  a  perfect  transcript,  which  was  granted, 
an»l  the  clerk  annexed  a  revenue  stamp  of  fifty  cents  to  the 
notice  issued  to  the  justice.  The  justice  also  attached  a 
like  fifty-cent  stamp  to  his  answer  to  the  rule.  The  court 
gave  leave  to  the  appellant  to  amend  his  appeal  bond.  To 
the  amended  bond  a  like  stamp  was  affixed.  The  court, 
after  all  these  acts  were  performed,  dismissed  the  appeal, 
upon  the  ground  that  the  original  bond  upon  which  the 
cause  was  taken  from  the  justice's  court  to  the  district 
court  was  not  stamped  in  conformity  with  the  requirements 
of  an  act  of  congress,  approved  June  30,  18(54. 

The  judgment  dismissing  the  appeal  is  the  error  assigned 
upon  the  record  in  this  court. 

The  one  hundred  and  fifty-eighth  section  of  the  cited  act 
provides:  "That  any  person  or  persons  who  shall  make, 
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sign,  or  issue,  or  who  shall  cause  to  be  made,  signed,  or 
issued,  any  instrument,  document,  or  paper  of  any  kind  or 
description  whatsoever,  or  shall  accept  or  pay,  or  cause  to 
be  accepted  or  paid,  any  bill  of  exchange,  draft,  or  order, 
or  promissory  note  for  the  payment  of  money,  without  the 
same  being  duly  stamped  or  having  thereon  an  adhesive 
stamp  for  denoting  the  duty  chargeable  thereon,  with 
intent  to  evade  the  provisions  of  this  act,  shall  for  every 
such  offense  forfeit  the  sum  of  two  hundred  dollars,  and 
such  instrument,  document,  or  paper,  bill,  draft,  order,  or 
note,  shall  be  deemed  invalid  and  of  no  effect." 

Section  170,  schedule  B,  declares  that  a  stamp  of  fifty 
cents  shall  be  upon  "writs  or  other  process  on  appeals 
from  justices'  courts  or  other  courts  of  inferior  jurisdiction 
to  a  court  of  record." 

In  the  Revised  Statutes  of  this  territory,  sec.  81,  p.  162, 
it  is  provided  that  ''any  person  aggrieved  by  any  judgment 
rendered  by  any  justice  may  appeal  by  himself,  his  agent, 
or  attorney  to  the  district  court  of  the  county  where  the 
same  was  rendered,  provided,  however,  that  no  appeal 
shall  be  allowed  unless  the  party  appealing  shall  file  a  bond 
to  the  adverse  party  in  a  sum  sufficient  to  secure  such  judg- 
ment and  costs,  with  one  or  more  securities  to  be  approved 
by  the  justice. 

"Sec.  82.  Upon  an  appeal  being  made  according  to  the 
foregoing  section,  the  justice  shall  allow  the  same,  and 
make  an  entry  of  such  allowance  on  his  docket,  and  all  fur- 
ther proceedings  on  the  judgment  shall  be  suspended  by 
the  allowance  of  the  appeal. 

"Sec.  83.  On  or  before  the  first  day  of  the  next  term  of 
the  district  court  for  the  county,  the  justice  shall  file  in  the 
office  of  the  clerk  of  said  court,  a  transcript  of  all  the  en- 
tries made  in  his  docket  relating  to  the  case,  together  with 
all  the  papers  relating  to  the  suit." 

The  chief  inquiries  in  this  case  are,  what  is  the  process 
by  which  appeals  in  this  territory  are  taken  from  a  justice's 
court  to  the  district  court,  and  where  and  when  the  reve- 
nue stamp  shall  be  applied.  An  appeal  "signifies  the  re- 
moval of  a  cause  from  an  inferior  court  or  judge  to  a  supe- 
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rio>r."  "Process,"  says  Jacob's  Law  Diet.,  p.  302,  vol.  5, 
"hath  two  significations:  first,  it  is  largely  taken  for  all  the 
proceedings  in  any  action  or  prosecution,  real  or  personal, 
civil  or  criminal,  from  the  beginning  to  the  end." 

No  statute  of  New  Mexico  commands  any  summons  or 
notice  to  issue  to  the  adverse  party  when  an  appeal  is  taken 
in  the  ordinary  mode.  Indeed,  should  such  a  requirement 
be  made,  the  appeal  must  first  be  in  the  district  court  upon 
which  to  base  a  summons.  It  has  been  urged  in  argument, 
that  as  no  specific  process  or  writ  is  ordained  in  appeals 
from  the  justices'  to  the  district  court,  no  stamp  duty  is  re- 
quired. This  court  can  not  tolerate  such  a  proposition,  al- 
though it  is  made  by  a  counsel  holding  the  position  of 
United  States  district  attorney  for  New  Mexico.  Revenue 
laws  are  necessarily  arbitrary  and  positive  in  their  char- 
acter. They  must  be  so  in  all  countries  and  governments. 
The  temptations  to  evade  them,  or  the  attempt  to  evade 
them,  should,  in  this  republic,  be  removed,  as  far  as  hu- 
man wisdom  can  establish.  The  integrity  and  life  of  the 
union  has  been  preserved  through  appalling  sacrifice  of 
blood  and  an  immense  accumulation  of  debt.  This  is  a 
sacred  debt,  and  must  be  faithfully  discharged.  To  this 
end,  and  to  perform  justice  and  maintain  the  honor  and 
credit  of  the  United  States,  such  heavy  taxation  is  now  laid 
upon  the  business  of  the  people  in  so  many  varied  forms. 
The  revenue  from  appeals  in  New  Mexico  is  not  to  be  de- 
frauded or  evaded  by  any  want  in  this  court  to  understand 
what  is,  under  our  laws,  the  process  of  appeal  or  removal 
of  a  cause  from  a  justice's*  court  to  a  superior  court.  The 
process  includes  the  steps  and  forms  of  proceeding  by 
which  the  aggrieved  party  carries  his  cause  to  a  higher  tri- 
bunal. He  must  file  a  bond  as  required  by  law,  and  when 
done  his  appeal  is  granted.  He  has  done  all  the  laws  re- 
quire of  him.  All  further  proceedings  upon  the  judgment 
in  the  justice's  court  must  at  once  cease.  The  party  by 
his  acts  has  put  the  cause  beyond  the  justice's  control.  He 
must  transmit  a  transcript  of  his  acts  in  the  case  to  the 
district  court.  This  is  another  step,  but  not  the  chief  or 
principal  one.  It  is  not  the  act  of  the  party,  it  is  a  duty 
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enjoined  upon  the  justice  by  law.  The  moving  for  the  ap- 
peal, and  making  of  the  bond,  are  the  chief  and  essential 
steps  in  the  proceedings  or  process  of  appeal.  All  the  subse- 
quent steps  result  as  a  matter  of  course.  Somewhere  and 
at  some  time  the  revenue  stamp  must  be  affixed.  It  is  our 
opinion  it  should  be  applied  upon  the  chief  act  of  the  party 
in  the  process  or  proceedings  of  appeal.  This  is  the  mak- 
ing of  the  bond.  The  bond  must  be  made  within  the  time 
prescribed  by  statute  and  duly  stamped  when  made  and 
perfected. 

It  is  urged  that  bonds  required  in  legal  proceedings  are 
exempt  from  stamp  duties.  The  position  seems  to  be  cor- 
rect from  the  reading  of  the  statute.  The  appeal  bond  is 
not  required  to  be  stamped  because  it  is  a  bond,  but  be- 
cause it  is  the  principal  step  or  means  taken  in  the  process 
or  proceeding  of  appeal.  To  affix  the  stamp  upon  the 
justice's  transcript  could  not  be  contemplated,  for  the  appeal 
has  already  been  taken  and  allowed,  and  the  justice  but 
sends  a  history  of  the  proceedings  before  him  to  the  district 
court,  together  with  the  papers.  In  this  he  performs  only 
a  ministerial  duty,  and  it  would  be  unjust  to  charge  him 
with  the  expense  of  furnishing  the  stamp. 

Did  the  omission  to  fix  a  stamp  when  the  bond  was  made 
render  the  attempt  to  appeal  invalid?  We  think  it  did  in 
view  of  the  necessary  interpretation  of  the  act  of  congress. 
It  is  said,  and  doubtless  said  truly,  that  the  omission  of  the 
revenue  stamp  was  not  with  intent  to  evade  the  act  of  con- 
gress. The  appellant's  intention  might  avail  him  in  a  de- 
fense against  a  prosecution  to  Recover  the  penalty  of  two 
hundred  dollars,  but  can  not  in  his  proceeding  of  appeal. 
This  proceeding  must  be  "deemed  invalid  and  of  no  effect," 
as  the  statute  declares. 

As,  therefore,  the  attempt  to  appeal  was  wholly  invalid, 
and  of  no  effect,  it  could  not  have  validity  infused  into  it  in 
the  district  court.  Should  this  court  permit  parties  to  re- 
move causes  into  the  district  court,  and  there  affix  revenue 
stamps,  the  door  would  be  open  for  evasions  and  frauds 
upon  the  act  of  congress.  Many  appeals  are  settled  and 
dismissed  by  the  litigants  themselves,  without  any  action  of 
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the  court.  In  this  case  the  appellant  evidently  resorted  to 
several  plans  to  cure,  in  the  district  court,  his  failure  to 
stamp  his  appeal  at  the  proper  time.  His  appeal  being 
wholly  invalid  and  without  effect,  there  was  nothing  which 
could  be  cured,  and  the  court  properly  dismissed  the  pro- 
ceeding. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the 
court  below  be  affirmed,  with  costs. 


TEEEITOEY  OF  NEW  MEXICO  v.  GEEGOEIO 
MIEEA  AND  JACK  COLLINS. 

OMISSION  OF  "UNLAWFULLY"  IN  INDICTMENT  FOR  AGGRAVATED  ASSAULT. 
An  indictment,  under  section  11,  chapter  55,  of  the  Revised  Statutes, 
for  an  aggravated  assault,  charging  that  the  accused  "did  beat,  bruise, 
and  wound"  a  certain  person,  but  omitting  the  word  "unlawfully," 
contained  in  the  statutory  description  of  the  offense,  is  fatally  defective. 

APPEAL  from  the  district  court  for  Santa  Ana  county. 
The  case  appears  from  the  opinion. 

C.  P.  Clever,  attorney-general,  for  the  appellant. 
TompTdns  and  Ashurst,  for  the  appellee. 
By  Court,  BENEDICT,  C.  J. : 

This  cause  was  an  indictment  against  the  defendants  un- 
der the  eleventh  section  of  chapter  55,  page  360,  of  the 
Eevised  Statutes,  which  provides:  "That  if  any  person  shall 
unlawfully  assault  or  threaten  another  in  a  menacing  man 
ner,  or  shall  unlawfully  strike  or  wound  another,  the  person 
so  offending  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  one  hundred  and  fifty  dollars,  or  impris- 
oned in  the  county  jail  not  exceeding  thirty  days,  or  both, 
at  the  discretion  of  the  court,  and  shall  moreover  be  liable 
to  the  suit  of  the  party  injured." 

The  defendants,  upon  trial,  were  found  guilty  by  the  jury. 
They  then  moved  in  arrest  of  judgment,  upon  the  ground 
of  the  insufficiency  of  the  indictment,  and  the  court  sus- 
tained the  motion,  and  arrested  the  judgment.  The  attor- 
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ney-general  then  appealed  to  this  court,  in  pursuance  of 
a  statute  of  this  territory.  The  indictment  charges  that  the 
defendants  "did  beat,  bruise  and  wound"  one  Guadalupe 
Lopez,  but  omits  to  aver  that  it  was  done  "unlawfully,"  in 
the  language  of  the  statute  above  quoted. 

The  offense  specified  is  one  created  by  the  statute,  and  is 
usually  termed  an  "aggravated  assault  and  battery."  An 
indictment  which  describes  an  offense  in  the  language  of 
the  statute  which  declares  and  defines  it,  is  held  in  courts 
and  practice  to  be  sufficient  in  substance.  Any  material 
omission  in  charging  the  offense  as  the  statute  defines  it 
will  render  the  indictment  bad.  In  this  case  there  was  a 
fatal  omission,  in  not  charging  that  the  acts  of  the  defend- 
ants were  "unlawfully"  done. 

"Unlawfully  assault  or  threaten  another,"  or  "unlawfully 
strike  or  wound  another,"  is  the  language  of  the  statute 
upon  which  the  indictment  in  this  case  was  intended  to  be 
framed.  There  are  many  strikings  which  are  not  unlawful, 
and  so  are  not  offenses  which  the  laws  punish;  such  as 
parents  correcting  their  children,  or  an  executive  officer 
executing  the  sentence  of  a  court  upon  a  person  convicted 
of  a  crime.  So,  too,  one  man  may  lawfully  beat,  bruise, 
and  wound  another  in  the  necessary  defense  of  himself,  wife 
or  child. 

By  using  the  word  "unlawfully"  in  the  statute,  the  legis- 
lature intended  to  discriminate  between  acts  of  violence 
which  may  be  lawful  and  those  which  are  not.  To  the  evi- 
dent intention  disclosed,  the  indictment  in  this  case  should 
have  conformed.  The  omission  was  a  substantial  omission, 
and  the  court  below  decided  properly  in  arresting  the  judg- 
ment. 

The  judgment  of  the  court  below  is  affirmed  by  this  court. 


JOSE  SECOU  ET  AL.    v.  LUIS  LEEOUX  AND  ESTEBAtf 

OETIZ. 

NCKC  PRO  TUNG  PROCEEDING. — An  act  done  nunc  pro  tune  under  the  statute 
must  be  done  at  the  discretion  of  the  court;  and  to  obtain  the  facts  upon 
which  to  proceed,  the  court  must  conflne  itself  to  its  own  records  and  to 
the  officers  immediately  connected  with  it. 
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INVALID  APPEAL  NOT  PERFECTED  NUNC  PRO  TUNG.— An  appeal  from  a  jus- 
tice's court  which  is  invalid,  from  the  omission  of  a  revenue  stamp  upon 
the  appeal  bond,  can  not  be  perfected  by  an  order  of  the  appellate  court 
permitting  the  stamp  to  be  affixed  nunc  pro  tune. 

APPEAL  from  the  district  court  for  Mora  county.  The 
opinion  states  the  case. 

S.  B.  Elkins,  for  the  appellant. 
C.  P.  Clever,  for  the  appellees. 

By  Court,  BENEDICT,  C.  J. : 

This,  like  the  case  of  Tlpton  v.  Cordova,  ante,  383,  was 
an  appeal  dismissed  from  the  district  court,  because  no 
stamp  had  been  affixed  to  the  bond  in  the  proceeding  of 
appeal.  The  appellants  moved  for  permission  to  affix  a 
stamp  nunc  pro  tune.  This  the  court  refused,  and  dismissed 
the  appeal,  and  the  appellants  assign  for  error  this  action 
of  the  court.  The  like  principles  and  reasonings  asserted 
in  the  case  of  Tipton  v.  Cordova  apply  in  this  case.  One 
feature  of  fact,  however,  varies  from  that  case.  In  this  the 
appellants  moved,  in  the  district  court,  for  leave  to  affix  a 
revenue  stamp  to  the  appeal  bond  nunc  pro  tune,  and  the 
refusal  by  the  court  is  assigned  for  error.  In  the  other  case 
no  such  motion  was  made,  but  the  party  stamped  papers  as 
he  willed. 

In  the  court  below,  the  appellants  seem  to  have  miscon- 
strued the  practice  when  a  thing  may  be  done  nunc  pro 
tune.  It  is  a  thing,  say  the  books,  '  'done  at  one  time  which 
ought  to  have  been  done  at  another."  It  is  used  when  a  court 
has  done  some  act,  or  some  one  of  its  immediate  ministerial 
officers,  which  from  some  omission,  by  neglect,  forgetfulness, 
or  some  other  cause,  was  not  entered  of  record  or  otherwise 
noted,  at  the  time  the  order  or  judgment  was  made  by  the 
court,  or  should  have  been  made  to  appear  upon  the  papers 
or  proceedings  by  the  ministerial  officer. 

Our  practice  act  (see  Rev.  Stat.,  sec.  34,  p.  108,)  says: 
"It  shall  be  the  duty  of  the  clerk,  when  any  paper  is  filed 
in  his  office,  immediately  to  enter  on  the  back  thereof  his 
certificate  of  the  day  on  which  it  was  filed,  in  the  words, 
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tiled  in  iny  office,  this day  of ,  18 — ,  and  sign  his 

name  as  clerk  to  the  same.  But  in  case  he  should  at  any  time 
neglect  so  to  do,  it  may,  at  the  discretion  of  the  court, 
guided  by  the  justice  of  the  case,  be  entered  nunc  pro  tune 
when  the  ends  of  justice  may  require  it." 

The  phrase  nunc  pro  tune  signifies  now  for  then,  or,  in 
other  words,  a  thing  is  done  now,  which  shall  have  the 
same  legal  force  and  effect  as  if  done  at  the  time  when  it 
ought  to  have  been  done.  It  is  to  be  done  at  the  discretion 
of  the  court,  and  the  refusal  is  not  a  matter  of  error  to  be 
examined  and  corrected  in  this  court.  The  district  court  is 
to  judge  whether  the  ends  of  justice  require  it  to  be  done. 
This  court  said  at  the  January  term,  1854,  in  the  case  of 
Waldo,  Hall  &  Co.  v.  BeckwitJi,  ante,  97,  referring  to  the  sec- 
tion quoted:  "We  do  not  suppose  that  the  legislature  in- 
tended to  confer  upon  the  courts  an  unlimited  power  to  exert 
their  discretion  nunc  pro  tune.  The  rule  is  universal  that 
no  act  shall  be  done  nunc  pro  tune,  or  now  for  then,  which 
shall  work  injustice  to  a  party  in  court." 

Again:  "In  prescribing  to  the  courts  below  a  rule  of 
practice  by  which  to  obtain  the  facts  upon  wrhich  to  exer- 
cise their  discretion,  in  pursuance  of  section  34,  we  think 
they  should  be  confined  to  their  own  records  and  to  the 
officers  in  immediate  connection  with  the  courts." 

This  rule,  so  prescribed,  remains  as  when  declared,  with- 
out modification  or  change,  and  we  see  no  reason  now  to 
revoke  it.  The  courts  in  this  territory  have  been  liberal  in 
allowing  parties,  in  appeal  cases  from  justices'  courts,  to 
amend  defective  papers  or  proceedings  in  furtherance  of 
justice.  They  have  not  hastened  to  turn  litigants  from  the 
tribunals  on  account  of  the  unskillfulness  or  omission  of 
their  counsel,  or  the  ignorance,  want  of  education,  or 
mistakes  of  the  inferior  courts  not  of  appeal.  This  court  in 
the  case  of  Sanchez  v.  Luna,  extended  to  amendments  full 
and  ample  liberality. 

Since  then  the  legislature  has  enacted  in  unison  with  the 
spirit  and  judgment  this  court  had  manifested,  that,  "the 
court  shall  allow  all  amendments  which  may  be  necessary 
in  furtherance  of  justice  in  all  cases  appealed  by  petition 
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and  certiorari,  or  in  the  ordinary  mode."  The  permission 
asked  in  the  district  court  in  this  case  was,  not  to  amend; 
it  was  to  perform  an  act  which  must  be  performed  in  the 
justice's  court  by  the  party  seeking  to  appeal.  It  was  to  do 
what  an  act  of  congress  required  to  be  done  before  the  ap- 
pellant could  present  himself  with  his  appeal  in  the  district 
court,  and  then  it  was  to  be  valid  by  its  having  been  duly 
stamped.  It  was  not  a  case  where  leave  to  do  a  thing  nunc 
pro  tune  could  be  granted.  As  well  might  it  be  claimed 
that  a  declaration  never  filed  or  made  should  be  allowed  to 
be  made  and  filed  nunc  pro  tune.  With  equal  propriety 
might  the  court,  in  the  case  wThere  no  affidavit  or  bond  had 
been  made  and  filed  in  attachment,  nor  any  writ  issued, 
order  that  an  affidavit  and  bond  should  be  filed  and  an  at- 
tachment issue  nunc  pro  tune,  to  relate  back  with  full  legal 
force  and  effect  to  some  previous  period  of  time. 

The  appeal,  or  rather  attempt  to  appeal,  carried  with  it 
no  validity,  for  the  want  of  a  United  States  revenue  stamp 
upon  the  process  or  proceeding  of  appeal  in  the  office  of 
the  justice  of  the  peace.  The  affixing  of  the  stamp  pre- 
paratory to  the  removal  of  the  cause  to  a  superior  tribunal, 
was  not  an  act  which  the  district  court,  nor  any  of  its  im- 
mediate officers,  had  any  duty  to  perform.  Upon  them 
rested  no  responsibility.  This  court  can  not  save  litigants 
from  the  consequences  of  ignorance  of  a  positive  and  pub- 
lished act  of  congress,  although  it  may  sometimes  seem  to 
work  hardship  resulting  from  such  ignorance.  The  courts 
have  to  interpret  and  administer,  and  not  to  make  the  laws. 

In  this  case,  as  in  the  case  of  Tipton  v.  Cordova,  we  are 
of  the  opinion  that  the  district  court  decided  rightly  in 
dismissing  the  appeal,  and  its  judgment  is  affirmed  in  this 
court,  with  costs. 
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LEANDRO    GUTIERRES    v.    MARIA    REFUJIO    PINO 
AND    MIGUEL    ROMERO  Y  BACA. 

CHANCERY  JURISDICTION  OF  TERRITORIAL  COURTS.— The  chancery  jurisdic- 
tion of  the  courts  of  this  territory  is  derived  from  the  organic  act  and 
other  acts  of  congress,  and  is  the  same  as  is  vested  in  the  courts  of  the 
United  States  possessing  chancery  powers,  combining  the  jurisdiction  of 
United  States  circuit  and  district  courts  with  that  arising  under  terri- 
torial laws. 

EQUITY  GIVES  NO  RELIEF  AGAINST  VOID  JUDGMENT,  WHEN.— A  bill  In  equity 
will  not  lie  to  restrain  the  execution  of  a  judgment  which  is  absolutely 
void,  because  the  party  aggrieved  has  an  adequate  legal  remedy  by  an 
action  of  trespass  against  any  officer  attempting  to  enforce  such  judg- 
ment. 

EXPENSE  AND  INCONVENIENCE  OF  LEGAL  REMEDY.— The  fact  that  the  legal 
remedy  for  a  wrong  is  expensive  or  inconvenient,  or  that  the  party  is 
likely  to  obtain  insufficient  damages,  will  not  give  a  court  of  chancery 
jurisdiction. 

STATUTE  ABOLISHING  DISTINCTION  BETWEEN  LAW  AND  EQUITY.— The  terri- 
torial statute  of  July  12,  1851,  abolishing  the  distinction  between  courts 
of  law  and  equity  as  to  their  jurisdiction  and  practice,  is  not  binding  on 
the  courts  of  the  territory,  the  legislature  having  no  power  to  pass  such 
a  law. 

APPEAL  from  the  district  court  for  San  Miguel  county. 
The  opinion  states  the  case. 

G.  P.  Clever,  for  the  appellant. 
JR.  H.  Tompkins,  for  the  appellees. 

By  Court,  BENEDICT,  C.  J. : 

This  was  an  action  in  chancery  for  an  injunction.  The 
bill  shows  a  suit  was  tried  before  a  justice  between  Leandro 
(iutierres  and  Maria  Refujio  Pino  for  a  cow.  The  jus- 
tice of  the  peace  gave  judgment  in  favor  of  the  plaintiff, 
and  the  defendant  appealed  to  the  probate  court  of  the 
county,  of  which  court  Don  Miguel  Romero  y  Baca  was 
judge.  The  bill  charges  fraudulent  conduct  upon  the  judge 
of  probate  in  falsely  representing  to  the  complainant  that 
the  appeal  was  not  pending  in  his  court,  and  then  clandes- 
tinely trying  the  cause  ex  parte,  and  rendering  judgment 
against  him,  that  he  "should  deliver  to  the  said  Maria 
Refujio  Pino  a  cow  with  calf,  and  a  calf  one  year  old." 


Jan.  1866.]  GUTIEKRES  v.  PINO.  393 


Opinion  of  the  Court— Benedict,  C.  J. 


No  further  proceedings  were  ever  had  in  the  probate 
court.  No  execution  was  issued,  but  the  bill  charged  that 
the  judge  of  probate  threatened  the  issuance  of  one.  It 
also  charged  that  the  "judgment  itself  is  null  and  void, 
and  can  not  and  ought  not  to  be  enforced."  It  prayed  an 
injunction  against  Maria  Kefujio  to  restrain  and  enjoin  her 
from  enforcing,  or  attempting  to  enforce,  the  said  judgment, 
and  against  the  judge  of  probate  restraining  and  enjoining 
him  from  issuing,  or  causing  to  be  issued,  an  execution. 

The  defendants  filed  separate  answers  denying  all  fraud 
or  collusion.  The  judge  of  probate  denied  that  he  had  in- 
formed or  represented  to  the  complainant  that  the  appeal 
was  not  pending  in  his  court.  He  averred  that  when  the 
appeal  was  tried,  the  complainant  was  represented  by  an 
agent  who  contested  the  case  in  his  behalf.  The  cause  was 
then  set  down  for  hearing  by  the  agreement  of  the  parties 
apon  the  bill  and  answer.  After  hearing  the  case  the  court 
dismissed  the  complainant's  bill  for  the  want  of  equity,  and 
from  the  decree  of  dismissal  he  appealed. 

There  are  but  few  points  to  be  considered  in  this  case. 
The  chancery  jurisdiction  of  the  courts  in  this  territory  -is 
derived  from  the  organic  act  and  other  acts  of  congress, 
and  is  the  same  as  is  vested  in  the  courts  of  the  United 
States,  possessing  chancery  powers,  to  institute,  hear,  and 
determine  causes  in  equity.  The  organic  act  (Stats,  at  Large, 
450)  enacts,  that  the  "supreme  court  and  district  courts, 
respectively,  shall  possess  chancery  as  well  as  common  law 
jurisdiction."  The  legislature  of  this  territory  has  never 
attempted  to  prescribe  any  rules  of  procedure,  or  in  any 
manner  interfere  with  the  chancery  practice  in  the  circuit 
courts  of  the  United  States,  except  to  attempt  to  destroy  all 
distinctions  between  actions  at  law  and  in  equity. 

The  organic  act  declares  (Stats,  at  Large,  452)  "that  the 
constitution  and  all  laws  of  the  United  States,  which  are 
not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  of  New  Mexico  as  elsewhere  in  the 
United  States."  Also,  page  450,  "each  of  the  said  district 
courts  shall  have  and  exercise  the  same  jurisdiction  in  all 
cases  arising  under  the  constitution  and  laws  of  the  United 
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States  as  is  vested  in  the  circuit  and  district  courts  of  the 
United  States." 

The  district  courts  vested  with  such  large  powers  are 
those  of  this  territory.  They  combine  the  jurisdictions  of 
the  circuit  and  district  courts  of  the  United  States,  with 
such  as  flow  from  the  local  laws  and  legislation  of  the  terri- 
tory. These  courts  in  the  exercise  of  chancery  jurisdiction, 
and  in  the  administration  of  the  principles  of  equity,  and 
the  remedies  peculiar  to  that  branch  of  jurisprudence,  look 
to  the  legislation  of  congress,  and  the  rules  promulgated, 
and  the  practice  of  the  supreme  court  of  the  United  States. 
That  court  said  "the  rules  which  govern  the  practice  of  the 
circuit  courts  in  chancery  have  been  prescribed  by  this 
court,  and  should  be  followed:"  See  7  Curtis  Cond.  Kep. 
732. 

The  sixteenth  section  of  the  judiciary  act  of  1789  de- 
clares: "That  suits  in  equity  shall  not  be  sustained  in 
any  of  the  courts  of  the  United  States  in  any  case  where 
plain,  adequate,  and  complete  remedy  may  be  had  at  law." 
Remedy,  as  a  legal  term,  means,  "the  action  or  means 
given  by  law  for  the  recovery  of  a  right:"  Jac.  Law  Diet. 
462.  In  the  case  now  under  consideration,  the  plaintiff 
himself,  in  his  bill,  charges  that  the  judgment  against  which 
he  was  seeking  relief  "was  null  and  void,  and  ought  not 
and  can  not  be  enforced."  According  to  his  own  showing, 
when  he  approached  the  district  court,  the  judge  of  probate, 
who  should  cause  execution  to  issue  upon  the  alleged  judg- 
ment, and  all  ministerial  officers  who  should  proceed  upon 
the  property  of  the  injured  party  against  whom  such  execu- 
tion should  run,  would  be  trespassers,  as  doubtless  they 
would.  In  such  case,  the  remedy  of  the  party  damaged 
would  be  plain,  adequate,  and  complete  at  law,  in  view  of 
the  before-quoted  section,  and  which  section  the  courts  of 
the  United  States  have  decided,  introduced  no  new  rule, 
but  was  declaratory  of  the  common  law  in  courts  of  chan- 
cery and  equity  proceedings.  That  it  was  but  declaratory, 
is  well  known  to  every  lawyer  even  moderately  versed  in 
the  knowledge  and  principles  of  his  profession. 

It  is  sometimes  said  in  argument  by  the  profession  in  this 


Jan.  1866.]  GUTIERRES  v.  PINO.  395 


Opinion  of  the  Court— Benedict,  C.  J. 


country,  that  the  expenses  and  risks  are  often  so  great  in  the 
courts  of  New  Mexico,  and  the  unavoidable  outlays  in  the 
prosecution  of  a  remedy  by  an  action  of  trespass  so  large,  that 
an  injured  party  is  by  no  means  secure  of  obtaining  ade- 
quate redress  by  a  suit  at  law;  that  juries  may  commit  grave 
mistakes  in  their  verdicts,  or  not  fully  appreciate  the  wrongs 
and  damages  inflicted  upon  a  party  under  color  and  pre- 
tense of  an  execution,  though  a  void  one.  These  consid- 
erations, even  if  well  founded,  can  have  nothing  to  do  in 
controlling  the  courts  in  finding  and  maintaining  the  dis- 
tinctions between  courts  of  law  and  courts  of  chancery. 
The  inconveniences  in  the  prosecution  of  a  suit,  and  the  in- 
sufficiency of  damages  which  may  be  obtained,  can  not  de- 
termine the  remedy,  "or  action,  or  means  given  by  law  for 
the  recovery  of  a  right."  If  the  action  or  means  is  at  law, 
then  the  suit  should  be  prosecuted  at  law.  If  the  action 
given  by  law  is  a  proceeding  in  chancery,  then  the  party 
seeking  relief  should  pursue  that  description  of  action. 

It  is  true  that  the  legislature  of  New  Mexico  enacted  in 
the  practice  act  of  July  12,  1851,  sec.  5,  "that  the  dis- 
tinctions known  to  the  common  law  of  England  and  the 
United  States,  between  courts  of  chancery  or  equity,  and 
of  courts  of  common  law,  and  the  distinctive  jurisdiction 
of  said  courts  in  regard  to  the  subject-matter  in  contro- 
versy, shall  not  be  regarded  or  recognized  in  the  prac- 
tice of  the  courts  of  said  territory."  No  court  in  New 
Mexico  has  regarded  this  section  (though  it  still  exists)  as 
binding  upon  its  action  or  practice.  The  distinctions  in- 
tended to  be  destroyed  have  been  carefully  preserved. 
The  supreme  court  of  the  United  States  has  decided  that 
it  is  not  in  the  power  of  even  a  state  to  abolish  these  dis- 
tinctions in  the  United  States  courts  in  proceedings  in 
chancery.  If  a  state  can  not,  much  less  can  a  territory, 
created  and  organized  by  an  act  of  congress. 

By  the  constitution  of  the  United  States,  no  person  in 
their  courts  can  be  deprived  of  the  right  of  trial  by  jury, 
when  the  sum  in  controversy  shall  exceed  twenty  dollars. 
In  equity  and  admiralty  cases,  parties  may  be  denied  such 
trial.  When  a  court  usurps  jurisdiction  in  chancery  over 
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a  subject-matter  which  pertains  to  an  action  at  law,  the 
usurpation  denies  and  deprives  the  parties  of  a  mode  of 
trial  solemnly  guaranteed  to  them  in  the  supreme  law  of 
the  land.  Reference  is  here  made  to  causes  belonging 
exclusively  to  actions  at  law.  This  court  does  not  forget 
that  the  arm  of  the  chancellor  may  sometimes  be  extended 
to  prevent  and  restrain  trespasses,  where  the  danger  is 
threatening  and  imminent,  and  the  damages  great  and  irre- 
parable, and  the  wrong-doer,  from  his  precarious  and  insol- 
vent state  and  condition,  shall  not  be  able  to  pay  the  dam- 
ages he  may  cause  and  inflict. 

The  case  now  before  this  court  shows  no  such  state  of 
facts.  The  opinion  and  judgment  of  this  court  is,  that  the 
decree  of  the  court  below  in  dismissing  complainant's  bill, 
was  correctly  rendered  and  is  affirmed. 


REPORTS  OF  CASES 

DETERMINED    IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY   OF   NEW   MEXICO. 

JANUARY    TERM,   1867. 


JOHN  DOLD  v.  ANDBES  DOLD. 

CONTINUANCES  BECAUSE  OF  ABSENCE  OF  TESTIMONY,  PRACTICE  AS  TO. — The 
established  practice  in  the  courts  of  this  territory  where  a  continuance 
is  asked  on  the  ground  of  the  absence  of  witnesses,  is,  that  the  affidavit 
must  set  forth  what  is  expected  to  be  proved  by  such  witnesses,  and  the 
court  then  determines  as  to  the  competency,  materiality,  and  relevancy 
of  the  testimony,  and  refuses  or  grants  the  continuance  accordingly. 

IDEM— OMISSION  TO  SHOW  EVIDENCE  MATERIAL.— Where  an  affidavit  for  a 
continuance  on  such  a  ground  omits  to  state  a  fact  necessary  to 
make  the  testimony  of  the  absent  witness  relevant  and  material,  the 
presumption  is,  that  the  fact  was  not  so,  and  the  continuance  will  be 
denied;  as  where  the  affidavit  states  that  the  affiant  expects  to  prove 
by  the  witness  that  he  received  from  the  affiant  a  certain  sum  of  money 
"for  and  on  account  of"  the  adverse  party,  which  is  claimed  to  have 
been  a  payment,  without  showing  any  agency  or  privity  between  the 
witness  and  the  adverse  party. 

APPEAL  from  the  district  court  for  San  Miguel  county. 
The  opinion  states  the  case. 

R.  H.  TompMns,  for  the  plaintiff  and  appellee. 
M.  Ashurst,  for  the  defendant  and  appellant. 

By  Court,  HUBBELL,  J. : 

This  cause  was  brought  to  this  court  by  appeal  from  the 
first  judicial  district  court,  for  the  county  of  San  Miguel, 
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Chief  Justice  Slough  presiding.  On  the  seventeenth  day  of 
February,  A.  D.  18G6,  the  plaintiff  filed  his  petition  in 
assumpsit,  to  recover  two  thousand  eight  hundred  and  fifty 
dollars  and  forty-four  cents,  alleged  to  be  due  from  defend- 
ant. 

On  the  twenty-first  day  of  Marnh  following,  it  being  the 
seventh  day  of  the  March  term  of  A.  D.  1866,  defendant  filed 
his  answer  to  plaintiff's  petition,  wherein  is  pleaded,  first, 
the  general  issue,  and,  second,  a  plea  of  set-off,  in  which  he 
avers  that  the  plaintiff  was  indebted  to  him  in  the  like  sum 
of  two  thousand  eight  hundred  and  fifty  dollars  and  forty- 
four  cents,  for  so  much  money  lent  and  advanced  for  the 
plaintiff,  at  his  special  instance  and  request.  On  the  same 
day  defendant  also  files  his  application  for  a  continuance 
of  the  cause.  The  application  was  overruled  by  the  court, 
to  which  ruling  the  defendant  excepted. 

Subsequently,  at  the  same  term,  issue  was  joined  and  a 
trial  had,  which  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  two  thousand  eight  hundred  and  fifty  dollars, 
from  which  judgment  the  defendant  appeals  to  this  court, 
and  prays  that  the  same  may  be  reversed  and  a  new  trial 
granted. 

The  plaintiff  in  error  contends  that  the  court  below  erred 
in  overruling  the  application  for  continuance.  Upon  recur- 
ring to  the  record,  it  will  be  found  that  the  application  is 
drawn  in  the  usual  form  and  supported  by  the  proper  oath. 
The  reason  stated  in  the  application,  and  upon  which  the 
continuance  was  sought  to  be  obtained,  is  on  account  of 
the  absence  of  a  material  witness,  by  whom  the  defendant 
in  the  court  below  avers  that  he  expected  to  prove  "the 
payment  by  said  defendant  to  said  witness,  some  time  about 
the  month  of  September,  A.  D.  1865,  for  and  on  account  of 
said  plaintiff,  about  the  sum  of  twro  thousand  eight  hundred 
and  fifty  dollars,  or  the  same  amount  specified  in  the  peti- 
tion of  said  plaintiff  in  this  cause." 

The  defendant  in  error  contends  that  the  testimony  above 
set  forth  is  not  material,  and  is  insufficient  to  authorize  a 
court  to  grant  a  continuance.  The  statute  provides  that  all 
applications  for  a  continuance  shall  be  supported  by  oath, 
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unless  the  facts  be  within  the  knowledge  of  the  court,  in 
which  case  it  shall  be  so  stated  upon  the  record.  There  is 
no  other  statutory  provision  upon  the  subject  of  continu- 
ances, and,  although  by  the  foregoing  it  is  not  expressly 
declared  that  continuances  shall  be  granted  in  any  case, 
yet,  it  is  fair  to  presume  that  the  legislature  intended  to 
confer  upon  the  courts  the  power  to  grant  continuances  in 
certain  cases,  to  the  end  that  parties  litigant,  having  a  good 
and  meritorious  defense,  should  not  be  driven  into  trial  with- 
out being  allowed  a  reasonable  time  for  preparation.  The 
only  positive  provision  of  the  statute  is,  that  no  application 
for  continuance  shall  be  entertained  by  the  court  unless  it  be 
supported  by  oath.  Upon  this  point  the  court  can  not  ex- 
ercise a  discretion.  It  is  an  imperative  command  and  must 
be  obeyed.  But  the  legislature  having  failed  to  make  any 
provision  as  to  what  shall  be  cause  for  continuance  to  be 
embodied  in  the  application,  it  is  reasonable  to  suppose 
that  it  was  intended  to  leave  the  courts  free  to  determine 
in  each  case  the  sufficiency  of  the  cause  as  set  forth  in  the 
application,  keeping  in  view  always  the  exercise  of  good 
conscience  and  a  sound  discretion. 

The  act  above  referred  to  was  passed  in  A.  D.  1851,  and 
under  it  all  the  courts  of  the  territory  have  universally 
ruled  that,  where  a  cause  is  sought  to  be  continued  upon  the 
ground  of  the  absence  of  a  material  witness,  it  is  absolutely 
necessary  to  set  forth  in  the  application,  among  other 
things,  what  is  expected  to  be  proved  by  the  absent  wit- 
ness. The  application  being  sufficient  in  all  other  respects, 
the  court  then  determines  whether  the  evidence  expected  to 
be  obtained  from  the  absent  witness,  as  embodied  in  the 
application,  would  be  relevant  and  material  to  the  issue  in 
the  case  at  bar,  or  whether  such  evidence  would  be  irrele- 
vant, immaterial,  insufficient,  and  not  legally  entitled  to  be 
considered  by  the  jury,  and  inasmuch  as  the  courts  have 
steadily  followed  the  above  rule  for  the  period  of  fifteen 
years,  we  think  that  it  deserves  to  be  regarded  as  the  estab- 
lished rule  of  practice  upon  that  point,  and  we  so  adjudge 
it  to  be. 

It  onlv  remains  for  this  court  to  determine  whether  the 
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evidence  embodied  in  the  application  for  continuance,  in  the 
case  now  being  considered,  was  relevant  to  the  issue  or  of 
sufficient  importance,  and  so  material  as  to  require  the  court, 
under  the  rule  of  practice  as  above  laid  down,  to  delay  the 
trial  and  grant  a  continuance.  The  evidence  entirely  fails 
to  establish  that  the  witness  who  is  said  to  have  received 
the  money  from  Andres  Dold,  "for  and  on  account"  of 
John  Dold,  was  an  authorized  agent  of  John  Dold  to  receive 
the  money  in  question,  or  that  Andres  Dold  had  ever  been 
requested  by  John  Dold  to  pay  the  money  to  the  witness; 
nor  does  the  evidence  reveal  any  privity  between  the  wit- 
ness and  John  Dold.  Unless  such  privity  should  have  been 
established,  the  evidence  was  not  legally  entitled  to  con- 
sideration by  the  jury. 

The  presumption  is,  that  where  a  party  applies  for  a  con- 
tinuance he  makes  as  strong  a  case  as  the  facts  will  warrant, 
and  the  failure  to  set  forth  a  privity  as  existing  between 
John  Dold  and  the  witness  in  the  application,  fully  author 
ized  the  court  below  to  presume  that  no  such  privity  ex- 
isted. 

For  these  reasons  the  court  are  of  opinion  that  the  appli- 
cation for  continuance  in  this  cause  is  insufficient,  and  was 
very  properly  overruled  by  the  district  court. 

It  is  therefore  unanimously  ordered  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


FEANK  METZGEE  v.  JOHN  W.  WADDELL. 

JURISDICTION,  DETERMINATION  or,  FROM  ADDRESS  OF  PETITION.— Where 
the  petition  In  an  action  on  a  note  is  addressed  to  the  judge  of  a 
particular  judicial  district,  "holding  session  in  and  for'1  a  particular 
county,  in  which  no  United  States  court  is  held,  and  the  parties  are 
described  as  "residents"  of  Missouri  and  New  Mexico  respectively,  the 
territorial  court  of  the  particular  county  is  presumed  to  be  the  court 
intended,  and  has  jurisdiction  of  the  cause. 

JUDGMENT  BY  DEFAULT  MAY  BE  ENTERED  ON  SECOND  DAY  OF  TERM.— It  is 
not  error  to  enter  a  default  and  render  final  judgment  thereon  against  a 
defendant,  on  the  second  day  of  the  term,  where  he  has  been  served 
•with  process,  and,  being  called  on  that  day,  does  not  appear  in  person  or 
by  attorney. 
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JUDGMENT  RENDERED  WITHOUT  INTERVENTION  OF  JURY.— After  a  default  in 
an  action  on  a  note,  or  in  any  other  action  in  which  the  amount  sued  for 
is  certain  and  liquidated,  or  can  be  made  certain  by  computation,  the 
court  may  render  judgment  without  the  intervention  of  a  jury. 

SETTING  ASIDE  DEFAULT  TO  LET  IN  MERITORIOUS  DEFENSE.— A  motion  to  set 
aside  a  default  to  let  in  a  defense  on  the  merits  is  addressed  to  the  sound 
discretion  of  the  court,  and  will  never  be  denied  if  the  defendant  shows 
that  he  has  a  meritorious  defense,  and  has  not  been  guilty  of  gross  negli- 
gence. 

DEFAULT  NOT  SET  ASIDE  WHERE  DEFENDANT  GROSSLY  NEGLIGENT. — A  de- 
fault will  not  be  set  aside  even  though  the  defendant  has  a  meritorious 
defense,  if  it  appears  that  he  willfully  and  grossly  neglected  to  make 
such  defense  after  being  repeatedly  informed,  by  attorneys  of  the  court, 
of  his  rights,  and  of  his  duty  as  to  making  such  defense. 

DEMAND  AGAINST  MAKER,  WHAT  SUFFICIENT.  —  A  demand  at  any  time  be- 
fore suit,  is  sufficient  in  an  action  against  the  maker  of  a  note,  and  if  a 
demand  is  alleged  a  default  confesses  it. 

APPEAL  from  the  district  court  for  Mora  county.  The 
opinion  states  the  case. 

Kirby  Benedict,  for  the  appellant.  1.  The  setting  aside  of 
a  default  rests  in  the  sound  discretion  of  the  court,  a  discre- 
tion intended  to  supply  remedial  justice  in  cases,  the  cir- 
cumstances of  which  can  not  be  clearly  foreseen,  and  upon 
which  the  judge  must  act  when  they  arise.  This  discretion 
is  a  legal  discretion,  not  to  be  exercised  through  caprice, 
prejudice,  ignorance,  or  carelessness;  but  for  the  promo- 
tion of  justice.  It  is  a  kind  of  equitable  principle  applied  to 
the  practice  of  courts,  and  is  never  to  be  exercised  to  defeat, 
hinder,  obstruct,  or  embarrass  justice.  It  ever  extends  its 
hand  to  aid  in  obtaining  right  and  resisting  wrong;  other- 
wise it  is  a  "discretion  abused,"  which  an  appellate  court 
will  hasten  to  correct.  Furtherance  of  the  right  is  the  ob- 
ject of  all  judicial  discretion.  Were  it  not  so  the  courts 
would  be  the  most  odious  of  tyrants,  to  be  dreaded  by  all 
suitors  asking  nothing  but  justice. 

2.  The  defendant  below  was  not  chargeable  with  gross  neg- 
ligence. Much  stress  is  laid  upon  the  order  of  the  court  in 
September,  1865.  The  affidavit  of  K.  II.  Tompkins  aids  in 
explaining  that  order.  He  was  not  the  attorney  of  Metssger; 
had  never  been  employed  by  him.  He  arose,  in  the  case, 
when  called  as  an  attorney  of  the  court  and  not  otherwise; 
VOL.  1—28 
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in  other  words,  he  arose  as  amicus  cur  ice,  and  gave  certain 
information  to  the  court.  Upon  this  the  court  gave  "leave," 
not  an  order,  that  he  might  answer  by  the  first  day  of 
January  next.  It  is  said  Metzger  was  informed  he  must 
make  his  answer.  He  denies  he  knew  there  was  any  com- 
pulsory order  upon  him.  His  denial  is  in  no  manner  dis- 
proved by  the  substance  of  the  affidavits  filed  by  the  plaintiff 
below.  The  court  of  September,  1865,  seems  to  have 
acted  upon  the  mere  professional  statement  of  one  of  the 
attorneys  practicing  before  it.  If  the  action  of  the  court, 
however  well  intended,  in  furtherance  of  justice,  tended  to 
mislead  the  defendant  as  to  what  he  should  do  in  his  own 
defense,  he  should  not  be  deprived  of  the  presentation  of  his 
case  upon  its  merits.  It  has  never  been  the  practice  of  the 
courts  in  New  Mexico  to  finally  shut  down  upon  a  party  all 
right  to  be  heard  upon  the  merits  of  his  case,  because  he 
did  not  answer  upon  the  second  day  of  the  term.  For  rea- 
sons growing  out  of  the  strictness  of  the  laws  in  some  coun- 
ties, the  law  was  so  modified  as  not  to  compel  the  court  to 
wait  till  the  third,  nor  was  it  required  to  act  any  certain 
day.  That  statute  now  exists.  It  contemplates  that  upon 
the  calling  of  all  causes,  the  court  shall  grant  such  time  to 
plead,  answer,  and  defend,  as  the  nature  and  circumstances 
of  the  case  shall  seem  to  demand.  It  is  well  known  that  in 
the  county  of  Mora  it  has  seldom  been  that  the  officers 
have  so  arrived  as  more  than  to  complete  the  organization 
of  the  court,  with  the  juries,  upon  the  first  day  of  the  term. 
There  is  but  one  resident  lawyer  in  the  county.  The  default 
was  in  this  case  taken  early  on  the  second  day  of  the  term. 
3.  The  defendant  had  the  whole  term  in  which  to  move  to 
set  aside  the  default.  That  term  was  two  weeks.  Judgment 
was  rendered  against  him  upon  the  twenty-seventh;  on  the 
twenty-ninth  he  moved  to  set  it  aside.  On  a  subsequent 
day  of  the  same  term  he  filed  his  grounds  of  merits.  These 
are  substantially  and  tacitly  admitted  by  all  the  affidavits 
filed  by  the  plaintiffs  below,  and  the  proceedings  in  the  case. 
The  merits  disclosed  by  the  defendant  below  are  manifest 
to  the  court.  If  he  shall  be  denied  the  right  to  avail  him- 
self of  them,  then  he  is  made  to  pay  twice,  and  more,  too;  a 


Jan.  1807.]  METZGER  v.  WADDELL.  403 

Opinion  of  the  Court— Slough,  C.  J. 

debt  he  was  always  willing  to  pay  and  did  pay  so  soon  as 
lawfully  required.  If  this  court  hold  that  he,  by  his  negli- 
gence or  laches,  forfeited  to  the  plaintiff  in  the  court  below, 
more  than  four  thousand  five  hundred  dollars,  he  can  have 
no  hope  of  redress  in  any  court  of  equity  in  New  Mexico. 
His  loss  and  injury  will  be  final  and  complete,  and  without 
remedy. 

Charles  P.  Clever,  for  the  appellee. 

By  Court,  SLOUGH,  C.  J. : 

This  cause  is  appealed  from  the  district  court  of  the  first 
judicial  district,  Mora  county.  It  appears  from  the  record 
that  Waddell,  the  plaintiff  in  the  court  below,  brought  his 
action  against  Metzger  the  defendant,  in  the  month  of  July, 
1865,  for  the  recovery  of  the  amount  of  a  note  for  the  sum 
of  three  thousand  three  hundred  and  thirty  dollars,  made 
by  the  said  Metzger,  payable  to  the  order  of  Russell  Majors 
and  Waddell,  in  three  months  after  date  (January  12, 
1860),  which  was  indorsed  by  them  to  the  said  plaintiff. 
It  further  appears  that  on  the  twelfth  day  of  August,  1865, 
the  said  Metzger  was  duly  served  with  process,  and  thereby 
required  to  answer  the  said  plaintiff's  petition,  on  the 
"fourth  Monday  after  the  first  Monday  of  August,  1865." 

It  further  appears  that  at  the  September  term  of  said 
court,  the  said  Metzger  failed  to  answer  as  required  by  said 
process;  that  at  said  term,  R.  H.  Tompkins,  Esq.,  a  mem- 
ber of  the  bar,  as  a  friend  of  the  court,  appeared,  and  re- 
quested for  said  Metzger  time  until  the  first  day  of  Jan- 
uary, 1866,  to  plead,  which  motion  was  allowed  by  the  said 
district  court;  that  on  the  second  day  of  the  next  (March) 
term  of  said  court,  the  following  proceedings  were  had  in 
the  case. 

"JOHN  W.  WADDELL     "J 

v.  [•      Assumpsit. 

FRAISTK  METZGER.         ) 

"Now  this  day  comes  the  said  plaintiff,  by  his  attorney, 
and  it  appearing  to  the  satisfaction  of  the  court,  that  the 
said  defendant  has  been  duly  served  with  process,  and 
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though  solemnly  called,  came  not,  but  made  default,  where- 
upon it  is  considered  by  the  court  that  the  said  plaintiff 
ought  to  recover  his  damages  by  reason  of  the  premises, 
and  no  jury  being  required,  the  court  being  fully  advised 
in  the  premises,  does  assess  his  damages  four  thousand  five 
hundred  and  twenty  dollars  and  forty-nine  cents.  It  is 
therefore  considered  by  the  court,  that  the  said  plaintiff 
recover  of  the  said  defendant,  the  said  sum  of  four  thou- 
sand five  hundred  and  twenty  dollars  and  forty-nine  cents, 
his  damages  assessed  as  aforesaid,  and  also  his  costs  in 
this  behalf  expended,  to  be  taxed,  and  that  execution  issue 
therefor." 

It  further  appears  that  on  the  fourth  day  of  said  term,  the 
said  Metzger  made  his  motion  in  writing  to  set  aside  and 
make, null  the  judgment  rendered  against  him  in  the  cause, 
which  motion  was  overruled. 

It  further  appears  that  on  the  sixth  day  of  said  term  the 
said  Metgzer  made  his  motion  to  set  aside  the  judgment 
and  default  in  this  case,  based  upon  affidavit  of  said  de- 
fendant filed  in  said  court,  which  affidavit  among  other 
things  sets  forth  and  says, "that  since  the  said  judgment  was 
rendered  he  has  been  informed  for  the  first  time,  that  the 
court  at  said  last  term  made  an  order  requiring  this  defend- 
ant to  plead  in  this  action  by  the  first  day  of  January  last," 
"and  for  this  reason  he  took  no  steps  to  make  any  answer 
or  plea."  He  now  repeats,  he  knew  nothing  of  the  order  of 
the  court  of  the  last  term  which  required  him  to  plead  by  the 
first  day  of  January  last  in  explanation  of  his  not  having 
been  present  by  himself  or  attorney  at  the  calling  of  this 
cause  at  the  present  term;  that  he  was  ignorant  of  the 
necessity  of  his  answering  by  writing  the  plaintiff's  action ; 
that  from  what  he  had  heard,  all  he  would  be  required  to 
do  in  his  defense  in  the  present  action  would  be  the  appear- 
ing in  court  when  he  should  be  called,  and  show  to  the 
court  the  receipts  mentioned. 

It  further  appears  that  on  the  eighth  and  ninth  days  of 
said  term,  the  plaintiff  filed  counter  affidavits  of  K.  H. 
Tompkins  and  M.  Ashurst,  Esqs.,  and  Adam  Hesmer, 
which  affidavits  show  that  the  said  Tompkins,  attorney-at- 
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law,  during  the  said  September  term  of  said  court,  "per- 
sonally called  upon  the  said  defendant,  the  said  Frank 
Metzger,  and  informed  him  of  the  order  of  the  court  in  the 
premises,  and  also  explained  to  him  what  was  required  of 
him  in  the  defense  of  the  said  action;"  that  he  had,  as  an 
attorney,  before  and  at  the  same  time  "informed  the  court 
that  the  said  defendant  could  not  plead  to  the  action  of  the 
said  plaintiff  during  that  term,  for  the  reason  that  certain  re- 
ceipts, copies  of  which  had  to  be  filed  with  such  plea  or 
answer,  were  then  in  Santa  Fe,  and  not  within  the  reach  of 
said  defendant;  that  upon  the  representation  of  this  affi- 
ant, the  said  court  then  granted  leave  to  the  said  defendant 
to  file  his  answer  to  said  action  on  or  before  the  first  day  of 
January,  1866."  That  afterwards,  and  as  he  believes,  about 
the  middle  of  the  month  of  November,  1865,  he  wrote  to  Frank 
Metzger,  "informing  him  again  that  he,  the  said  defendant, 
would  have  to  answer  said  action  on  or  before  the  first  day 
of  January,  1866."  That  he  wrote  him  not  to  procure  a  fee, 
"but  only  to  apprise  him  of  what  was  required  of  him  in 
the  defense  of  his  said  cause."  That  he  received  an  answer 
to  his  said  letter,  signed  Frank  Metzger,  informing  him  that 
his  (Tompkins')  letter  had  been  received.  "That  he  (Frank 
Metzger)  knew  his  own  business,  and  that  if  his  (this  affi- 
ant's) advice  in  the  matter  should  be  desired,  he  (Frank 
Metzger)  would  inform  him  (this  affiant)  thereof."  The  re- 
ceipt of  this  letter  of  Tompkins  is  confirmed  by  the  affida- 
vit of  Hesmer. 

The  affidavit  of  M.  Ashurst,  Esq.,  attorney-at-law,  shows 
"that  some  time  in  the  month  of  November  or  December, 
1865,  he  wrote  a  letter  to  Frank  Metzger,  the  defendant  in 
the  above-entitled  cause,  informing  him  that  it  was  neces- 
sary for  him  to  file  his  answer  in  the  above-entitled  cause 
on  or  before  the  first  day  of  January,  1866;  that  he  has 
received  no  answer  to  the  same,  and  does  not  know  whether 
the  said  defendant  received  said  letter  or  not." 

Hesmer  swears  that  he  was  Metzger's  clerk  in  Novem- 
ber, 1865;  that  Tompkins'  letter  was  received  by  Metzger, 
and  that  Metzger  signed  a  response  to  the  same.  He  fur- 
ther says,  "that  some  time  during  the  week  preceding  the 
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commencement  of  the  session  of  the  present  term  of  the 
district  court  in  the  county  of  Mora,  Theodore  D.  Wheaton, 
Esq.,  attorney-at-law,  in  the  presence  of  this  affiant,  called 
upon  the  said  Frank  Metzger,  in  his  (Metzger's)  store,  and 
handed  to  him  (Metzger)  some  papers,  which  he,  the  said 
Wheaton,  said  were  copies  of  records,  which  he  had  pro- 
cured for  him  (Metzger)  from  the  clerk  of  the  district  court 
at  Santa  Fe,  and  for  which  he  (Metzger)  owed  the  said 
clerk  the  sum  of  twelve  dollars  and  seventy-five  cents;  that 
upon  the  refusal  of  the  said  Metzger  to  receive  said  pa- 
pers or  records  from  said  Wheaton,  said  Wheaton  stated  to 
Metzger  that  he  had  better  receive  them,  as  he  would  need 
them  to  make  his  defense  in  the  above-entitled  cause,  upon 
which  Metzger  remarked  that  he  knew  his  own  business,  or 
words  to  that  effect." 

The  affidavit  of  Metzger  exhibited  many  items  going  to 
show  that  he  had  a  meritorious  cause  of  defense  to  said 
action. 

Various  motions  were  made  by  plaintiff  and  defendant, 
and  bills  of  exceptions  signed.  The  appellants'  assign- 
ment of  errors  sets  up  many  grounds  of  error,  and  asks  of 
this  court  to  reverse  the  action  and  judgment  of  the  court 
below;  therefore  we  will  proceed  to  examine  them  in  the 
order  of  assignment. 

It  is  claimed,  first  and  second,  that  the  court  erred  in 
taking  jurisdiction  of  the  parties  and  cause.  As  the  petition 
all  the  way  through  shows  that  it  was  the  intention  of  the 
plaintiff  to  bring  his  suit  in  the  court  sitting  for  the  trial 
of  causes  arising  under  the  laws  of  the  territory,  and  not 
in  the  court  sitting  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States,  this  objection 
is  not  tenable.  The  petition  is  addressed  to  the  then  judge, 
as  "judge  of  the  first  judicial  district  court,  holding  ses- 
sion in  and  for  the  county  of  Mora."  The  description  of 
residence,  instead  of  citizenship,  goes  to  strengthen  this  view. 
If  intended  to  be  brought  in  the  United  States  district  court, 
the  petition  would  have  so  stated,  and  the  parties,  instead 
of  being  described  as  residents  of  Missouri  and  New  Mexico 
respectively,  must  necessarily  have  been  described  as  citi- 
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zens  of  those  places,  to  give  the  court  jurisdiction.  There 
is  no  United  States  court  held  in  Mora  county.  The  court 
there  held  is  a  territorial  court,  held  under  the  laws  of  the 
territory;  and  in  such  cases  as  the  present,  had  concurrent 
jurisdiction  with  the  United  States  court  for  the  district, 
and  which  is  held  in  Santa  Fe. 

The  next  is  that  "the  court  erred  in  rendering  a  final 
judgment  against  the  defendant  upon  the  first  calling  of 
him  upon  the  second  day  of  the  term."  There  is  no  statute 
of  the  territory  forbidding  the  entry  of  a  judgment  by  de- 
fault on  the  second  day  of  a  term,  neither  is  there  any  law 
forbidding  the  entry  of  a  final  judgment  at  any  time 
after  a  defendant  is  defaulted.  In  this  cause  the  party  had 
failed  to  answer,  although  served  with  process,  and  had 
been  called  at  the  court-house  door,  was  clearly  in  default, 
and  the  right  had,  therefore,  accrued  to  the  plaintiff  to  take 
his  judgment,  not  only  by  default,  but  as  well  his  final 
judgment.  This  court  knows  of  neither  law  nor  practice 
of  the  courts  in  this  territory  to  forbid  such  action. 

The  next  is,  in  addition  to  the  last,  that  the  court  erred 
"in  finding  such  final  judgment  without  the  intervention 
of  a  jury."  The  statutes  of  the  territory  except  from  the 
necessity  of  a  trial  by  a  jury  causes  in  which  the  sum  in 
controversy  is  certain  or  liquidated.  This  is  such  a  cause, 
this  suit  being  upon  a  promissory  note,  and  requiring 
nothing  to  determine  the  amount,  but  a  simple  calculation 
of  the  principal  and  interest  upon  the  same  from  the  date 
of  its  maturity.  The  sum  wTas  certain  and  liquidated.  No 
jury  wTas  therefore  required. 

The  next,  viz.,  the  fifth,  sixth,  and  seventh,  are  to  the  ef- 
fect that  the  court  below  erred  in  not  sustaining  the  mo- 
tions to  set  aside  the  default  and  judgment  and  permit  the 
defendant  to  plead  and  have  a  trial  upon  the  merits  of  the 
action.  This  is  the  important  question  raised  in  this 
cause.  Motions  of  this  kind  are  addressed  to  the  sound 
discretion  of  a  court,  and  in  all  ordinary  cases  where  merit 
is  shown,  the  courts  consider  it  the  exercise  of  a  sound  dis- 
cretion to  grant  such  motions.  In  the  effort  to  administer 
justice,  which  is  the  plain  duty  of  all  courts,  such  a  motion 
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is  never  refused  unless  there  is  no  merit  in  the  defense  set 
up,  or  there  has  been  gross  negligence  on  the  part  of  a  de- 
fendant. In  the  effort  to  administer  justice,  courts  must 
look  to  the  rights  of  all  the  parties  litigant,  and  be  guided 
by  the  lights  of  the  decisions  of  other  courts  upon  similar 
questions,  under  similar  circumstances. 

Metzger  sets  up  a  good  defense  to  the  action  in  his  affi- 
davit. The  only  question,  then,  is,  was  he  guilty  of  gross 
negligence  in  his  failure  to  answer  or  plead  in  this  case? 
Did  he  so  sleep  upon  his  rights — did  he  so  neglect 
his  duty  to  himself,  as  to  forfeit  the  ordinary  right  to  be 
heard  in  a  court  in  his  defense  to  this  action.  This  court 
is  of  the  unanimous  opinion  that  under  the  circumstances 
of  this  case  he  willfully  and  grossly  neglected  his  rights 
until  the  court  could  not,  in  the  exercise  of  a  sound  discre 
tion,  set  aside  the  default  against  him  and  open  up  the  judg- 
ment rendered.  The  affidavits  show  conclusively  that  at 
least  two  members  of  the  bar,  attorneys  of  this  court,  of  re 
spectability,  advised  him  of  his  duty;  of  the  necessity  for 
him  to  plead  to  the  action;  of  what  was  necessary  to  his 
defense,  etc.  Mr.  Wheaton  went  so  far  as  to  tender 
him  papers,  just  before  the  meeting  of  the  court,  at  which 
judgment  was  rendered  against  him,  which  he  had  not  only, 
neglected  to  obtain,  but  refused  to  receive  and  use.  Not 
only  did  he  refuse  to  act  upon  the  gratuitous  advice  of 
these  men  skilled  in  the  legal  profession,  but  spurned  their 
friendly  advice  and  action  with  insult. 

Metzger  failed  to  answer  when  required  by  the  original 
writ;  failed  to  answer  by  the  first  of  January,  1866,  to  which 
time  the  court,  although  he  was  then  in  default,  allowed 
him  to  file  his  answer;  failed  to  plead  or  make  any  prepara- 
tion to  do  so,  refusing  offers  of  aid  and  advice  on  the  first 
day  of  the  second  term  of  said  court,  which  was  held  nearly 
eight  months  after  he  was  originally  served;  failed  to 
answer  on  the  second  day  of  said  tejrm,  or  even  to  be  in  at- 
tendance, although  he  swears  that  he  was  at  his  place  of 
business,  three  or  four  doors  from  the  court-house,  at 
Mora,  at  the  time,  and  failed  to  make  any  effort  to  appear 
in  any  manner  until  two  days  after  the  default  was  rendered 
and  the  judgment  entered  in  the  cause. 
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Frank  Metzger  not  only  failed  under  all  these  circum- 
stances and  during  this  long  time  to  answer,  but  met  advice 
kindly  given  to  aid  and  assist  him  with  scorn  and  insult. 

It  will  be  noticed  that  Metzger's  affidavit  of  merits  was 
filed  four  days  after  the  default  and  judgment.  It  is  true 
that  Metzger  swears  that  he  did  not  know  that  he  had  to 
answer  in  writing,  or  that  he  had  to  answer  by  the  first  day 
of  January,  I860;  pleads  ignorance  of  his  duty  to  himself 
and  the  court;  but  as  his  oath  is  that  of  a  party  deeply 
interested,  and  as  he  is  contradicted  in  these  very  material 
matters,  so  fully  and  so  directly,  the  court  is  driven  to  the 
necessity  of  discrediting  and  disbelieving  his  sworn  state- 
ment in  this  respect.  The  court  is  constrained  from  all  the 
facts  presented  to  believe  that  Metzger  stubbornly  and  will- 
fully, with  a  full  knowledge  of  his  duties  to  the  court, 
refused  to  plead  and  permitted  the  default,  and  thereby 
denied  to  himself  the  rights  he  now  sets  up.  Metzger  is 
estopped  by  his  own  conduct,  and  can  not,  if  wrongfully 
compelled  to  pay  the  amount  of  the  judgment  in  this  case, 
blame  any  one  but  himself.  It  rarely  occurs  in  the  history 
of  jurisprudence  that  such  a  case  of  gross  negligence  is 
shown  as  in  this  case  is  presented. 

The  last  error  claimed  is  that,  "the  court  erred  in  ren- 
dering judgment  against  the  defendant  without  any  proof  of 
the  presentation  of  the  note  sued  upon  at  the  place  at  which 
it  was  specified  to  be  paid,  and  the  refusal  of  payment,  and 
the  notice  to  the  defendant."  It  is  a  well-settled  principle 
of  the  law  merchant,  that  as  against  the  maker  of  a  note,  a 
demand  at  any  time  before  suit  is  brought  is  all  that  is 
necessary.  In  this  case  the  demand  is  alleged.  To  hold 
an  indorser,  a  demand  on  the  day  of  maturity  of  a  note,  and 
notice  of  non-payment  given  to  him,  is  necessary.  Never 
to  hold  a  maker  is  this  required.  The  default  which  Metz- 
ger permitted  was  a  confession  of  the  allegations  of  the 
petition,  that  of  demand  among  others. 

This  court  therefore  approves  and  confirms  the  proceed- 
ings and  judgment  of  the  court  below,  with  costs,  and  re- 
mands the  case  for  its  further  action. 
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RAMON    GALLEGOS   v.    MARIANO   PINO,    DIONICIO 
CHAVES,  AND  FRANCISCO  ANTONIO  CHAVES. 

SECTIONS  or  STATUTE  RE-ENACTED  ON  SAME  DAY,  How  CONSTRUED. — Where 
sections  of  statutes  on  the  same  subject,  enacted  originally  at  differ- 
ent times,  are  re-enacted  by  a  revisory  act,  they  are  to  be  construed  to- 
gether, if  possible,  as  continuous  sections  of  the  same  act;  and  this 
principle  should  be  applied  in  construing  the  sections  of  the  statute  re- 
lating to  service  of  process,  where  the  sheriff  is  a  party. 

SERVICE  OF  PROCESS  AGAINST  SHERIFF.— Where  the  sheriff  is  a  party  defend- 
ant, upon  the  affidavit  of  the  plaintiff  showing  that  fact,  the  clerk  must 
direct  the  process  to  the  United  States  marshal,  and  the  latter  must 
serve  it,  the  section  requiring  service  of  such  process  by  the  coroner  be- 
ing nugatory,  because  there  is  no  provision  that  process  shall  in  such 
cases  be  directed  to  the  coroner. 

APPEAL  from  the  district  court  for  the  county  of  Valencia. 
The  ease  appears  from  the  opinion. 

Charles  P.  Clever,  for  the  appellant. 
E.  H.  Tompkins,  for  the  appellees. 

By  Court,  HUBBELL,  J. ;  SLOUGH,  C.  J.,  concurring: 

This  cause  was  brought  to  this  court  by  appeal  from  the 
district  court,  second  judicial  district,  county  of  Valencia, 
Mr.  Justice  Houghton  presiding,  May  term,  1866.  It  ap- 
pears from  the  record  that  the  appellant  filed  his  petition 
in  an  action  of  trespass,  in  this  cause,  on  the  ninth  day  of 
March,  A.  D.  1866,  and  on  the  same  day  he  also  filed  in  the 
clerk's  office  the  following  affidavit: 

United  States  of  America,  Territory  of  New  Mexico,  County 

of  Valencia. 

Ramon  Gallegos,  on  his  oath,  states  that  he  has  this  day 
instituted  a  suit  against  Mariano  Pino,  Dionicio  Chaves,  and 
Francisco  Antonio  Chaves,  all  residents  of  the  county  of 
A'alencia,  to  wit,  an  action  of  trespass;  that  one  of  the  said 
defendants,  to  wit,  Dionicio  Chaves,  is  at  present  the  sher- 
iff of  said  county  of  Valencia,  and  that  there  is  no  coroner 
for  said  county.  He  therefore  prays  the  honorable  judge  of 
said  court  to  grant  an  order  to  issue  process  herein  to  the 
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marshal  of  the   territory   of   New    Mexico,    or    any  of  his 
deputies. 

His 

BAMON  x  GALLEGOS. 

mark. 

Subscribed  and  sworn  to  before  me,  this  seventh  day  of 
March,  1866.  MECLHIOR  WERNER, 

Clerk  District  Court,  Second  Jud.  Dist. 
The  clerk  will  issue  process  to  the  marshal  of  the  terri- 
tory in  the  above  cause. 

SYDNEY  A.  HUBBELL,  Judge. 

Subsequently  summons  was  issued  to  the  marshal  and 
served  and  returned  by  him  on  the  twenty-eighth  day  of 
April,  1866,  at  the  May  term,  18(56.  Upon  the  calling  of 
this  case  a  motion  was  interposed  by  Messrs.  Ashurst  and 
Benedict,  attorneys,  as  amid  curicc,  to  quash  the  writ, 
"because  the  said  writ  is  not  directed  to  the  proper  officer 
under  the  law  qualified  to  serve  said  writ;  because  there  is 
no  service  of  said  writ  by  any  officer  authorized  by  law  to 
serve  the  said  writ."  Upon  this  motion  the  court  below 
quashed  the  writ,  and  directed  the  costs  to  be  taxed  against 
the  appellant.  From  this  judgment  an  appeal  was  taken  to 
this  court. 

The  only  question  presented  to  this  court  is,  was  the 
summons  in  this  cause  directed  to  and  served  by  the  proper 
nfficer?  On  page  670,  Rev.  Stat.  sec.  2,  it  is  provided, 
that  "all  processes  issued  by  the  clerk  of  the  district  court, 
shall  be  directed  to  the  sheriffs  of  their  respective  counties, 
who  shall  execute  such  process  according  to  law,  and  shall 
attend  upon  such  courts  during  their  sittings."  This  pro- 
vision is  from  the  Kearny  code  of  1846.  On  the  same  page, 
670,  sec.  7,  the  act  of  fourth  of  February,  1854,  provides, 
"that  whenever  the  sheriff  of  any  county  of  this  territory 
shall  be  a  party  to  a  suit,  or  shall  be  absent,  dead,  or  shall  in 
any  other  manner  be  incapacitated  from  the  discharge  of  the 
duties  of  his  office,  the  process  in  any  proceedings  shall  be 
directed  to  the  marshal  of  the  territory,  who  is  hereby  fully 
empowered  to  execute  the  same." 

An  act  approved  January  13,  1863  (see  Rev.  Stat.,  sec. 
P>,  p.  266),  provides,  "that  the  coroner  shall,  within  his 


412  GALLEGOS  v.  PINO.  [Sup.  Ct. 


Opinion  of  the  Court— Hubbell,  J. 


county,  serve  and  execute  all  orders  and  mandates,  and  per- 
form all  other  duties  of  the  sheriff,  when  the  sheriff  be  a 
party  to  or  interested  in  a  suit,  or  in  any  manner  disqualified 
from  acting." 

These  are  the  only  provisions  of  the  statute  that  pre- 
scribe who  is  the  proper  officer  to  serve  process  issued  by 
the  clerks  of  the  district  courts,  and  although  they  were 
originally  passed  at  different  sessions  of  the  legislature,  yet 
they  were  all  revised  and  re-enacted  by  an  act  relative  to  the 
revision  of  the  statutes,  approved  January  24,  1865.  Sec- 
tion 1,  Rev.  Stat.,  p.  742,  declares,  that  the  revision  of  the 
statutes,  commencing  with  article  1,  entitled  "acequias" 
and  ending  with  article  67,  entitled  "woods  and  prairies," 
with  all  and  each  of  the  articles  and  chapters  inclusive,  be 
and  the  same  are  hereby  declared  to  be  the  "revised 
statutes  and  laws  of  the  territory  of  New  Mexico,  and  as 
such  shall  have  full  force  and  effect  in  all  courts  thereof." 

Tims  it  will  be  observed  that  all  the  sections  above  re- 
ferred to  were  each  and  all  enacted  and  approved  on  the 
same  day,  to  wit,  the  twenty-fourth  of  January,  1865,  and 
unless  the  sections  conflict  with  each  other  in  their  practical 
operation,  they  are  each  in  full  force  and  effect.  The  first 
section  imperatively  commands  that  all  process  issued  by 
the  clerks  of  the  district  court  "shall  be  directed"  to  the 
sheriff.  The  next  one,  that  when  the  sheriff  be  a  party  to, 
or  interested  in,  a  suit,  or  in  any  manner  disqualified  from 
acting,  the  coroner  shall  serve  all  process,  and  perform  all 
other  duties  of  the  sheriff.  And  the  next  one,  that  when- 
ever the  sheriff  shall  be  a  party  to  a  suit,  or  shall  be  absent, 
or  shall  in  any  other  manner  be  incapacitated,  etc.,  the 
process  in  any  proceeding  shall  be  directed  to  the  marshal. 
As  these  sections  were  all  enacted  at  the  same  time,  they 
must  be  regarded  as  continuous  sections  of  the  same  act, 
and  relating  to  the  same  subject,  and  hence  must  be  con- 
strued together. 

Upon  a  careful  analysis  of  the  language  employed  in  these 
sections,  it  will  be  found  that  the  one  relating  to  coroners 
nowhere  commands  that  process  shall  be  directed  to  the  coro- 
ner; it  simply  directs  that  the  coroner  shall  serve  the  pro- 
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cess  upon  the  happening  of  a  certain  contingency;  whereas 
the  one  relating  to  the  sheriff  commands  that  the  process 
shall  be  directed  to  the  sheriff;  and  the  one  relating  to  the 
marshal  also  commands  that  the  process  shall  be  directed 
to  the  marshal.  No  authority  is  given  anywhere  by  the 
legislature  to  direct  the  process  to  the  coroner,  but  the  offi- 
cer issuing  the  process  is  expressly  commanded,  first,  to 
direct  the  process  to  the  sheriff,  when  he  is  present  in  the 
county,  not  a  party  to  the  suit,  nor  otherwise  disqualified; 
and,  second,  in  case  the  sheriff  is  a  party  to  the  suit,  or 
otherwise  disqualified,  then  the  process  must  be  directed  to 
the  marshal. 

In  construing  the  two  sections  relating  respectively  to 
coroner  and  marshal,  we  are  impelled  to  the  conclusion  that 
they  so  conflict  in  their  essential  provisions  as  to  preclude 
attaining  harmony  in  their  practical  operation.  The  cor- 
oner is  authorized  to  serve  process  upon  the  happening  of 
a  certain  contingency,  but  how  can  he  serve  the  process  if 
it  does  not  come  to  him?  And  how  will  it  reach  his  hands  if 
it  can  not  be  directed  to  him?  It  can  not  be  upon  the 
ground  of  necessity  for  want  of  sufficient  legislation  upon 
the  subject,  for  it  is  provided  in  another  section  of  the  same 
act  to  whom  the  process  shall  be  directed,  and  also  who 
shall  serve  it,  and  that  officer  is  the  marshal ;  nor  does  it  re- 
quire any  order  from  the  judge  to  authorize  the  clerk  to 
issue  process  to  the  marshal.  The  law  points  out  to  him  in 
the  plainest  language  when  he  shall  issue  process  to  the 
sheriff,  and  when  he  shall  issue  process  to  the  marshal. 
It  can  only  be  issued  to  the  latter  upon  the  happening 
of  the  contingency  laid  down  in  the  statute.  The  clerk 
can  not  take  notice  officially  that  such  contingency  exists, 
but  it  must  be  shown  to  exist  by  the  affidavit  of  the  party 
praying  the  process,  or  his  agent,  and  when  such  affidavit 
shall  be  filed  with  the  clerk,  then  it  is  made  his  duty  by 
law  to  issue  and  direct  the  process  to  the  marshal,  who  is 
fully  empowered  to  execute  the  same.  No  discretionary 
power  is  given  to  the  clerk;  the  law  is  full,  concise,  and 
positive. 

In  this  case  the  appellant  filed  his  affidavit,  stating  that 
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Diouieio  Chaves,  one  of  the  defendants,  was  at  that  time 
sheriff  of  Valencia  county,  and  that  there  was  no  qualified 
coroner  in  said  county.  Upon  this  affidavit  the  clerk  issued 
process,  directed  to  the  marshal  of  the  territory  of  New  Mex- 
ico, and  in  so  doing  he  simply  followed  the  plain  and  un- 
mistakable direction  of  the  statute.  The  averment  in  the 
affidavit  that  there  was  no  qualified  coroner  in  the  county 
was  unnecessary,  because  in  no  contingency  is  the  clerk 
authorized  to  direct  process  to  the  coroner. 

The  writ  having  been  lawfully  directed  to  the  marshal, 
the  law  fully  empowered  him  to  execute  the  same.  The  re- 
turn upon  the  writ  is:  "I  certify  that  the  within  has  been 
served  by  leaving  a  true  copy  of  the  original  with  each  one 
of  the  within-named  defendants,  this,  the  twenty-eighth 
day  of  April  A.  D.  1866,"  signed  by  the  marshal.  This  re- 
turn shows  that  the  service  was  made  in  conformity  with 
the  requirements  of  the  law. 

It  is  ordered  that  the  judgment  of  the  district  court  in  this 
cause  be  reversed  and  annulled,  and  that  the  cause  be  re- 
manded to  the  district  court  of  Valencia  county  to  be  pro- 
ceeded in  according  to  law. 


REPORTS  OF   CASES 

DETERMINED   IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY  OF  NEW  MEXICO. 

JANUARY  TERM,  1869. 


NESTOE  GAECIA  v.  TEREITOEY   OF    NEW  MEXICO. 

BILL  OF  EXCEPTIONS,  ABSENCE  OF. — Although  an  affidavit,  purporting  to  set 
forth  the  evidence  given  on  the  trial,  appears  in  the  record  on  appeal,  if 
the  record  does  not  show  that  a  bill  of  exceptions  containing  the  evidence 
was  presented  and  signed  by  the  judge,  no  question  relating  to  the  Intro- 
duction or  competency  of  evidence,  or  to  the  instructions  to  the  jury, 
will  be  considered  by  the  appellate  court. 

WHIPPING  NOT  A  "CRUEL  OR  UNUSUAL  PUNISHMENT."— The  punishment  of 
the  crime  of  stealing  mules  by  the  infliction  of  not  less  than  thirty,  nor 
more  than  sixty,  lashes  on  the  bare  back,  as  prescribed  by  the  laws  of 
New  Mexico,  is  not  a  "cruel  and  unusual  punishment,"  within  the  mean- 
ng  of  article  ei<*ht  of  the  amendments  to  the  constitution  of  the  United 
States,  so  as  to  render  void  the  act  authorizing  it. 

APPEAL  from  the  district  court  for  Bernalillo  county.  The 
facts  are  stated  in  the  opinion. 

M.  Ashurst,  for  the  appellant. 

8.  B.  Elkins,  attorney-general,  for  the  appellee. 

By  Court,  WATTS,  C.  J. : 

Nestor  Garcia  was  indicted  by  the  grand  jury  for  Ber- 
nalillo county,  in  the  second  judicial  district,  at  the  May 
term  of  said  court,  1868,  for  larceny.  The  indictment 
charges  him  with  stealing  one  mule  of  the  value  of  two 
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hundred  dollars,  of  the  goods  and  chattels  and  personal  prop- 
erty of  Felipe  Chaves. 

A  warrant  for  his  arrest  was  issued  and  Garcia  was  ar- 
rested and  brought  into  court.  Garcia  being  without 
counsel  to  defend  him,  W.  H.  Henrie,  an  attorney-at-law 
of  that  court,  was  appointed  to  defend  him.  Garcia,  on 
hearing  the  indictment  read  to  him,  pleaded  not  guilty; 
and  a  jury  was  called  to  try  the  case,  and  after  hearing  the 
evidence,  brought  into  court  the  following  verdict:  "We 
the  jury  do  find  the  defendant  guilty  in  manner  and  form 
as  charged  in  the  indictment  herein."  A  motion  was  made 
for  a  new  trial,  and  to  set  aside  the  verdict  upon  various 
grounds  set  forth  in  the  motion,  and  after  argument  had, 
said  motion  for  a  new  trial  was  overruled  by  the  court. 
A  motion  was  then  made  to  arrest  the  sentence  and  judg- 
ment in  the  case,  which  motion  was  overruled  by  the  court. 
The  court  then  proceeded  to  render  the  following  judgment 
in  the  case:  "Now  the  said  defendant  being  asked  if  he  had 
anything  to  say  why  sentence  should  not  pass  in  conformity 
with  the  verdict,  answered,  nothing.  It  is  therefore  con 
sidered  by  the  court,  that  the  said  defendant  Nestor  Garcia, 
be  whipped  on  Monday  next,  in  conformity  with  the  law, 
receiving  thirty  lashes  on  the  bare  back,  well  laid  on,  and 
that  he  be  confined  in  the  county  jail  of  Bernalillo  county 
until  the  costs  in  this  behalf  laid  out  and  expended,  to  be 
taxed,  be  fully  paid  and  satisfied." 

The  defendant  in  the  court  below,  Nestor  Garcia,  then 
made  the  usual  affidavit  and  gave  the  usual  bond,  and  his 
case  was  appealed  to  the  supreme  court.  A  bill  of  excep- 
tions setting  forth  the  motion  for  a  new  trial,  and  in  arrest 
of  judgment,  and  the  overruling  of  the  same,  was  then  tend- 
ered to  the  judge  and  signed  by  him.  The  record  then 
contains  what  purports  to  be  a  copy  of  an  affidavit  of  J. 
Bonifacio  Chaves,  purporting  to  set  forth  the  evidence  upon 
the  trial  of  the  case;  but  as  the  record  does  not  show  that 
any  bill  of  exceptions  containing  all  the  evidence  in  the 
case  as  given  by  the  witnesses  was  ever  presented  to  the 
judge  in  the  court  below  for  signature,  or  ever  signed  by 
him,  it  is  not  important  to  consider  what  the  evidence  might 


Jan.  18U9.J  GARCIA  v.  TERRITORY.  417 

Opinion  of  the  Court— Watts,  C.  J. 

have  been  on  the  trial,  or  any  questions  as  to  the  legality 
or  illegality  of  the  evidence  admitted  by  the  court  below 
for  the  consideration  of  the  jury,  or  the  legal  accuracy  of 
the  instructions  to  the  jury. 

In  the  compiled  laws  of  New  Mexico  under  the  head  of 
crimes,  punishments,  etc.,  sec.  37,  pp.  340,  341,  we  find  the 
following  enactment  upon  which  the  indictment  in  this  case 
is  based,  to  wit:  "Every  person  who  shall  be  convicted  of 
stealing  a  horse,  mare,  colt,  or  filly,  horse  mule  or  mare 
mule,  ass  or  jennet,  bullock,  cow,  or  calf,  sheep,  goat,  or 
hog,  shall  be  punished  by  not  less  than  thirty  lashes,  well 
laid  on  his  bare  back,  nor  more  than  sixty,  at  the  discretion 
of  the  court  trying  such  cause,  and  shall  be  confined  in  the 
county  jail  until  the  costs  of  the  prosecution  are  paid  and 
the  sentence  fully  complied  with." 

The  only  point  made  by  the  appellant  in  this  case  is,  that 
the  law  above  cited,  upon  which  this  indictment  is  based,  is 
unconstitutional,  as  it  inflicts  cruel  and  unusual  punish- 
ment, prohibited  by  the  eighth  article  of  the  amendments  to 
the  constitution. 

Under  the  seventh  section  of  the  organic  act  of  the  ninth 
of  September,  1850,  power  was  given  to  the  legislative  as- 
sembly to  legislate  upon  "all  rightful  subjects  of  legislation 
consistent  with  the  constitution  of  the  United  States  and 
the  provisions  of  that  act,"  and  it  was  further  provided 
that  "all  the  laws  passed  by  the  legislative  assembly  and 
governor  shall  be  submitted  to  the  congress  of  the  United 
States,  and  if  disapproved  shall  be  null  and  of  no  effect." 
There  can  be  no  doubt  that  the  punishment  of  larceny  is  a 
rightful  subject  of  legislation.  This  act  was  submitted  to 
the  congress  of  the  United  States,  and  has  never  been  dis- 
approved by  that  body. 

The  question  now  presents  itself  to  the  court  thus:  Is  the 
law  of  New  Mexico  punishing  the  stealing  of  mules  with 
not  less  than  thirty  nor  more  than  sixty  lashes,  such  cruel 
and  unusual  punishment  as  to  render  its  infliction  uncon- 
stitutional and  the  act  itself  void?  .All  punishment  is  more 
or  less  cruel,  and  the  kind  of  punishment  to  be  inflicted 
upon  criminals  to  induce  reformation  and  repress  and  deter 
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the  thief  from  a  repetition  of  his  larcenies  has  generally 
been  left  to  the  sound  discretion  of  the  law-making  power. 
In  old  communities  where  law  and  order  prevail,  and  some 
security  exists  for  propert}'  in  the  honesty  of  the  people, 
the  mild  remedy  of  imprisonment  for  theft  is  usually 
adopted,  but  in  new  countries,  without  jails,  with  many 
opportunities  for  thieves  to  steal  and  escape  with  their  plun- 
der, and  no  secure  jails  in  which  to  confine  them  when  con- 
victed, a  pressing  necessity  for  the  adoption  of  the  punish- 
ment of  whipping  for  the  offense  of  larceny  exists.  At 
some  stage  in  the  existence  of  almost  every  state  and  terri- 
tory, they  have  resorted  to  this  mode  of  punishment,  and 
in  no  instance  has  its  infliction  been  held  to  be  unconstitu- 
tional. Until  recently,  it  was  the  common  punishment  in 
the  army  for  disobedience  of  orders  and  other  trivial  of- 
fenses, and  was  never  held  to  be  unconstitutional. 

In  many  of  the  states  the  practice  of  whipping  criminals 
convicted  of  theft  has  prevailed  for  over  fifty  years,  with- 
out any  doubt  as  to  its  constitutionality.  The  state  of 
Texas,  prior  to  the  fifth  of  February,  1840,  punished  the  lar- 
ceny of  a  slave  with  death:  but  that  act  mitigated  the  punish- 
ment to  thirty  lashes  and  imprisonment  not  less  than  one 
year,  nor  exceeding  five:  See  Hart  Dig.,  art  2340.  The 
practice  of  whipping  for  theft  was  planted  here  by  the  Span- 
ish adventurers  who  first  settled  the  valley  of  the  Rio 
Grande.  It  was  found  here  as  a  usual  mode  of  punishment 
in  1846,  when  General  Kearny  took  possession  of  New 
Mexico,  and  was  adopted  and  practiced  by  him,  and  has 
been  sanctioned  by  the  legislative  assembly  ever  since, 
and  certainly  can  not  be  considered  an  unusual  punish- 
ment. The  word  cruel,  as  used  in  the  amendatory  article 
of  the  constitution,  was  no  doubt  intended  to  prohibit  a 
resort  to  the  process  of  torture,  resorted  to  so  many  cen- 
turies as  a  means  of  extorting  confessions  from  suspected 
criminals,  under  the  sanction  of  the  civil  law.  It  was  never 
designed  to  abridge  or  limit  the  selection  by  the  law-mak- 
ing power  of  such  kind  of  punishment  as  was  deemed  most 
effective  in  the  punishment  and  suppression  of  crime.  If 
a  father,  without  the  charge  of  cruelty,  may  administer 
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stripes  to  his  vicious  and  disobedient  child,  may  not  the 
supreme  power  of  a  territory,  state,  or  nation  administer 
the  same  kind  of  punishment  to  its  vicious  and  lawless 
citizens?  However  averse  the  court  may  be  to  this  mode 
of  punishment,  it  can  not  authorize  the  court  in  disre- 
garding and  annulling  the  law  providing  for  the  punish- 
ment of  this  crime,  and,  until  repealed,  it  is  the  duty  of  the 
court  to  enforce  it. 

It  is  ordered  by  the  court  that  the  judgment  of  the  dis- 
trict court  for  the  second  judicial  district,  in  and  for  Berna- 
lillo  county,  territory  of  New  Mexico,  in  the  case  of  Nestor 
Gratia,  appellant  v.  The  Territory  of  New  Mexico,  appellee, 
be  affirmed,  and  the  sheriff  of  Bernalillo  county  is  ordered 
to  execute  the  judgment  rendered  in  this  case,  in  the  court 
below,  on  Friday,  the  twenty-ninth  day  of  January,  1869; 
and  that  the  said  Garcia  be  confined  in  the  county  jail  until 
the  costs  of  the  prosecution  are  paid  and  the  sentence  fully 
complied  with ;  and  that  a  duly  certified  copy  of  this  order 
be  sent  to  the  sheriff  of  Bernalillo  county,  and  the  clerk  of 
the  United  States  district  court  for  the  second  judicial  dis- 
trict, under  the  seal  of  the  clerk  of  this  court,  which  shall 
be  ample  authority  to  the  sheriff  of  Bernalillo  county  for 
the  execution  of  the  judgment  of  the  United  States  district 
court  for  the  second  judicial  district,  herein  now  affirmed 
bv  this  court. 


JUAN    AECHIBEQUE     AND    WIFE    v.    PANTALEON 
MIERA,    ET   AL. 

OBTAINING  RESTITUTION  IN  REPLEVIN  AFTER  SATISFACTION.— Where  a  de- 
fendant in  replevin  obtains  a  dismissal  of  the  action  and  an  order  of  res- 
titution, and,  after  accepting  from  the  plaintiffs  a  deed  of  certain  land 
in  full  satisfaction  for  the  replevied  chattel,  procures  a  writ  of  restitution 
to  be  issued  and  executed,  he  is  liable  as  a  trespasser,  the  property  in  such 
chattel  being  transferred  to  the  plaintiffs  by  such  acceptance  of  satisfac- 
tion. 

SHERIFF  EXECUTING  SUCH  WRIT  NOT  LIABLE.— The  sheriff  executing  the 
writ  of  restitution  in  such  a  case,  the  writ  being  regular  on  its  face,  and 
no  actual  complicity  on  his  part  in  the  wrongful  acts  of  the  defendant 
being  shown,  is  not  liable  in  trespass  therefor. 
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DEFENDANT'S  AGENT  HOT  LIABLE  FOR  RECEIVING  THE  PROPERTY.— The  de- 
fendant's agent  receiving  such  chattel  from  the  sheriff,  and  taking  it  be- 
yond the  plaintiffs  reach,  is  not  liable  in  trespass  if  not  shown  to  have 
been  privy  to  the  facts  rendering  the  execution  of  the  writ  wrongful 

APPEAL  from  the  district  court  for  the  county  of  Santa  Fe. 
The  opinion  states  the  case. 

Baird  and  Ashurst,  for  the  appellant. 
T.  D.  Wheaton,  for  the  appellees. 

By  Court,  HOUGHTON,  J. : 

This  is  an  appeal  from  the  judgment  of  the  district  court 
of  the  county  of  Santa  Fe,  whither  the  cause  had  been 
brought  by  change  of  venue  from  the  county  of  Santa  Ana, 
originating  as  follows:  There  was  pending  at  the  April 
term,  1865,  of  the  district  court  of  the  county  of  Santa  Ana, 
a  replevin  suit  between  the  plaintiff  in  the  above-entitled 
cause  and  Pantaleon  Miera,  one  of  the  defendants,  for  a 
certain  horse.  The  court,  on  motion,  dismissed  the  replevin 
suit  of  plaintiffs  against  Miera,  and  ordered  restitution  of 
the  horse  to  this  defendant.  Whereupon,  as  it  appears  in 
the  evidence  of  record,  an  agreement  was  entered  into  be- 
tween Juan  Archibeque  and  Guadalupe  Lopez,  his  wife,  on 
the  one  part,  and  Pantaleon  Miera  on  the  other  part,  to 
the  effect  that  Pantaleon  Miera  should  receive  from  Juan 
Archibeque  and  his  wife  a  deed  for  certain  lands,  in  full 
satisfaction  for  the  horse  in  question.  Subsequent  to  this 
agreement,  counsel  for  the  defendant,  Miera,  sued  out  a 
writ  of  restitution  of  the  horse  to  Miera,  which  was  placed 
in  the  hands  of  Manuel  Biscarra,  sheriff  of  said  county  of 
Santa  Ana,  who  took  possession  of  the  horse,  and  had  him 
delivered  into  the  possession  of  Pedro  Baca.,  agent  of 
Miera,  who,  as  the  testimony  states,  immediately  rode  the 
horse  off,  to  prevent  his  being  a  second  time  replevied  by 
Juan  Archibeque  and  Guadalupe  Lopez,  his  wTife.  Where- 
upon Archibeque  and  wife  brought  an  action  of  trespass 
against  Pantaleon  Miera,  Manuel  Biscarra,  sheriff  of  the 
county  of  Santa  Ana,  and  Pedro  Baca,  for  the  recovery  of 
the  value  of  said  horse. 
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The  cause  came  on  to  be  heard  at  the  February  term, 
1867,  of  the  district  court  for  the  county  of  Santa  Fe.  The 
jury  found  for  the  plaintiffs,  and  assessed  their  damages  at 
one  hundred  dollars,  for  which  judgment  was  given  by  the 
court.  From  which  judgment  Miera,  Biscarra,  and  Baca 
appealed  to  this  court. 

It  appears  clearly  from  the  evidence  of  record  in  this 
case,  that  Pantaleon  Miera,  the  defendant  in  this  cause  in 
the  court  below,  did  accept,  as  full  satisfaction  and  con- 
sideration for  a  certain  black  horse — the  horse  in  question — 
a  deed  of  certain  lands  from  the  plaintiffs,  Juan  Archibeque 
and  wife.  What  became  of  this  deed  afterwards,  or  what 
disposition  Pantaleon  Miera  made  of  the  same  after  its 
acceptance  by  him  as  in  full  satisfaction  for  the  horse,  is  a 
matter  that  does  not  in  any  manner  interpose  in  this  ques- 
tion. The  acceptance  of  the  deed  in  full  satisfaction  for 
the  horse  from  Archibeque  and  his  wife  was  a  closed  bar- 
gain. The  horse  became  the  property  of  Juan  Archibequo 
and  wife — the  deed  property  of  Pantaleon  Miera. 

It  further  appears  in  the  evidence  of  record,  that  after 
this  transaction,  the  acceptance  of  the  deed  for  the  horse, 
Pantaleon  Miera  sued  out  from  the  same  court  in  which  the 
replevin  suit  for  the  same  horse  had  been  pending,  a  writ 
of  restitution,  placed  it  in  the  hands  of  the  sheriff,  Manuel 
Biscarra,  who,  as  one  of  the  witnesses  testifies,  caused  the 
horse  to  be  run  off  for  fear  that  another  writ  of  replevin  would 
issue.  Pantaleon  Miera  necessarily  being  conscious  at  this 
same  time,  the  time  of  suing  out  the  writ  of  restitution,  that 
he  had  conveyed  all  his  right,  title,  and  interest  in  the  said 
horse  in  question  to  Archibeque  and  wife,  clearly  renders 
him  a  trespasser,  and  the  verdict  of  the  jury,  as  to  him, 
must  be  held  as  undoubted  and  substantial  justice. 

As  regards  the  two  other  defendants,  Biscarra  and  Baca, 
it  does  not  appear  from  the  evidence  of  record,  that  they 
were  privj7  to  the  taking  and  carrying  off  of  the  horse  in 
question  for  the  purpose  of  aiding  Pantaleon  Miera  in  wrong- 
fully obtaining  possession  of  the  same,  and  notwithstanding 
the  suspicion  that  is  cast  upon  the  transaction  by  the  evi- 
dence that  the  writ  of  restitution  was  placed  in  the  hands  of 
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the  sheriff  and  hurriedly  served,  and  the  horse  hurriedly 
taken  off  for  the  purpose  of  avoiding  a  writ  of  replevin,  yet 
nothing  appears  in  the  evidence,  or  record,  to  conclusively 
show  complicity  on  the  part  of  Manuel  Biscarra  or  Pedro 
Baca  with  Pantaleon  Miera,  in  unlawfully  or  wrongfully 
running  off  the  horse.  On  the  contrary,  it  appears  that 
Biscarra  had  placed  in  his  hands  a  writ  de  retorno  liabendo 
issued  out  of,  and  by  authority  of  the  district  court  for  the  re- 
turn of  the  said  horse  to  Pantaleon  Miera,  and  that  in  execut- 
ing this  writ,  he  was  in  the  lawful  performance  of  his  duty 
as  sheriff  of  the  county  of  Santa  Ana,  and,  therefore,  not 
liable  to  the  charge  of  trespass. 

In  view  of  the  facts  contained  in  the  record,  it  is  ordered 
and  decreed  by  this  court,  that  the  judgment  of  the  court 
below  as  to  Pantaleon  Miera  be,  and  is  hereby  affirmed;  but 
as  to  Manuel  Biscarra  and  Pedro  Baca,  the  same  is  reversed. 
And  it  is  hereby  ordered  and  decreed  that  execution  issued 
for  the  amount  of  said  judgment  and  costs,  against  the  de- 
fendant, Pantaleon  Miera,  alone,  and  that  Manuel  Biscarra 
and  Pedro  Baca,  as  to  this  suit,  be  dismissed,  and  go  hence 
without  day. 


HOTTED     STATES     OF     AMEEICA     v.     JOSE    JUAX 

LUCEKO. 

PUEBLO  INDIANS,  RIGHTS  or,  AS  CITIZENS.— The  pueblo  Indians  of  New 
Mexico  were,  at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  citizens  of 
the  Mexican  republic,  and  by  virtue  of  the  provisions  of  that  treaty  be- 
came citizens  of  the  United  States,  none  of  them  having  elected  to  re- 
tain the  character  of  Mexican  citizens.  Their  property  rights  are  there- 
fore guaranteed  by  the  treaty  equally  with  those  of  other  Mexican 
citizens  of  the  territory. 

PUEBLO  INDIANS  NOT  SUBJECT  TO  INTERCOURSE  ACT  OF  1834. — The  pueblo 
Indians  of  New  Mexico  are  not  within  the  provisions  of  the  intercourse 
act  of  1834,  not  being  tribal  Indians,  and  are  not  subject  to  the  juris- 
diction of  the  Indian  department  of  the  United  States  government. 

JUDICIAL  NOTICE  OF  STATUS  OF  PUEBLO  INDIANS.— The  court  will  take  ju- 
dicial notice  of  the  history  and  status  of  the  pueblo  Indians,  and  of  the 
title  by  which  they  hold  their  lands. 

TITLE  TO  PUEBLO  LANDS.— The  pueblo  of  Cochiti,  and  other  pueblos  of  New 
Mexico,  had  an  indefeasible  title  to  their  lands  at  the  date  of  the  treaty 
of  Guadalupe  Hidalgo,  and  that  title  is  guaranteed  by  the  treaty  and  has 
been  confirmed  by  congressional  legislation. 
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No  PENALTY  RECOVERABLE  FOR  SETTLEMENT  ON  PUEBLO  LANDS.  — The 
penalty  prescribed  by  the  eleventh  section  of  the  intercourse  act  of 
1834  is  not  recoverable  against  one  settling  on  land  belonging  to  a  pueblo, 
and  particularly  to  the  pueblo  of  Cochiti,  that  pueblo  being  a  body  cor- 
porate and  having  a  complete  title  to  its  lands,  which  it  can  assert  and 
protect  in  the  courts  in  the  same  way  as  other  land-owners. 

CONSTRUCTION  OF  PENAL  STATUTES. — Statutes  for  the  regulation  of  trade 
and  intercourse  which  impose  fines  and  forfeitures  are  to  be  construed 
strictly  as  penal  laws. 

AVERMENT  IN  ACTION  TO  RECOVER  PENALTY  UNDER  INTERCOURSE  ACT. — 
In  an  action  to  recover  a  penalty  under  the  eleventh  section  of  the  in- 
tercourse act  of  1834  for  settling  on  Indian  lands,  the  declaration  must 
aver  ti.m  the  land  settled  on  belonged  to  the  Indians  "by  treaty  with 
the  Unites  States,"  or  it  will  be  bad  on  demurrer. 

MlSDESCRIPTION     OF     THE     LAND     AS     TO     OWNERSHIP     IN     SUCH     CASE.— A     mis- 

description  of  the  land  in  such    a   case,    with   respect  to  the  parties  to 
whom  it  is  alleged  to  belong,   will  be  fatal. 

ALLEGATION  THAT  SETTLEMENT  WAS  "UNLAWFUL,"  NECESSARY —An  aver- 
ment that  the  settlement  was  "unlawful"  or  "wrongful"  is  necessary 
in  such  an  action. 

ERROR  to  the  first  judicial  district,  Santa  Ana  county,  in 
an  action  of  debt  on  a  statute.  The  opinion  states  the 
case. 

8.  B.  Elldns,  for  the  plaintiff  in  error. 

M.  Aslmrst  and  Kirby  Benedict,  for  the  defendant  in  error. 

By  Court,  WATTS,  C.  J. : 

On  the  thirteenth  day  of  July,  18G7,  the  United  States, 
by  S.  B.  p;ikins,  her  attorney,  instituted  a  suit  in  the  first 
judicial  district  court,  for  the  territory  of  New  Mexico, 
Santa  Ana  county,  against  Jose  Juan  Lucero,  a  resident  of 
Santa  Ana  county,  New  Mexico,  said  county  being  within 
the  second  judicial  district  for  the  territory  of  New  Mexico. 

This  suit  is  an  action  of  debt  on  statute,  and  the  statute 
upon  which  it  is  founded  will  be  found  in  vol.  4,  Statutes 
at  Large,  page  730,  section  11,  and  reads  as  follows,  to  wit: 

"Section  11.  And  be  it  further  enacted,  that  if  any  person 
shall  make  a  settlement  on  any  lands  belonging,  secured, 
or  granted  by  treaty  with  the  United  States,  to  any  Indian 
tribe,  or  shall  survey,  or  attempt  to  survey,  such  lands,  or 
designate  the  boundaries  by  marking  trees  or  otherwise, 
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such  offender  shall  forfeit  and  pay  the  sum  of  one  thousand 
dollars.  And  it  shall,  moreover,  be  lawful  for  the  presi- 
dent of  the  United  States  to  take  such  measurers  and  em- 
ploy such  military  force  as  he  may  judge  necessary,  to 
remove  from  the  land  as  aforesaid  any  such  person  as  afore- 
said." 

It  will  not  be  forgotten  that  the  intercourse  act,  which 
contains  this  penal  section,  was  passed  on  June  30, 
1834.  The  petition  in  this  case  charges  the  defendant,  Lu- 
cero,  with  having  entered  upon  lands  belonging  to  the  pu- 
eblo tribe  of  Indians,  of  the  pueblo  of  Cochiti,  and  then  sets 
out  the  boundaries  of  the  land  upon  which  Lucero  settled, 
belonging  to  the  said  pueblo  tribe  of  Indians,  of  the  pueblo 
of  Cochiti  aforesaid,  secured  to  them  by  patent  from  the 
United  States.  To  this  petition  the  defendant,  Lucero,  put 
in  a  general  demurrer,  to  which  the  United  States  filed  her 
joinder  in  demurrer,  and  at  the  July  term  of  the  United 
States  district  court,  for  the  first  judicial  district  of  the 
territory  of  New  Mexico,  the  cause  was  heard  on  demurrer, 
fully  argued  by  counsel,  and  duly  considered  by  the  court, 
and  the  demurrer  was  sustained. 

The  United  States  declined  to  amend  her  petition,  and 
judgment  was  rendered  on  the  demurrer,  that  the  said 
plaintiff  be  barred  from  further  having  or  maintaining  her 
aforesaid  action  against  the  said  defendant,  and  that  the 
costs  be  taxed  against  the  United  States.  The  United 
States  now  bring  this  case  into  this  court  by  writ  of  error, 
and  the  only  question  of  error  made  in  this  case  is,  that 
the  demurrer  to  the  petition  was  sustained  by  the  court  be- 
low, when  it  should  have  been  overruled.  This  settlement 
of  Lucero  is  alleged  in  the  petition  to  have  been  made  on 
the  first  day  of  January,  1866.  Februay  27,  1851,  congress 
passed  an  act,  the  seventh  section  of  which  was  as  follows: 

"Section  7.  And  be  it  further  enacted,  that  all  the  laws 
now  in  force  regulating  trade  and  intercourse  with  the  In- 
dian tribes,  or  such  provisions  of  the  same  as  may  be  ap- 
plicable, shall  be  and  the  same  are  hereby  extended  over 
the  Indian  tribes  of  New  Mexico  and  Utah:"  See  9  Stat. 
at  Large,  587. 
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A  careful  consideration  of  this  act  thus  extending  over 
New  Mexico,  the  acts  and  all  the  acts  regulating  trade  and 
intercourse,  will  satisfy  the  most  incredulous,  that,  in  the 
opinion  of  congress,  some  of  these  acts  were,  in  some  of  their 
provisions,  unsuited  to  be  extended  over  all  classes  of  people 
in  New  Mexico  called  Indians.  The  question  now  presents 
itself:  Is  there  a  class  of  Indians  in  New  Mexico  who  do  not 
come  within  the  letter  or  spirit  of  said  acts,  and  who  are  not 
operated  upon  by  said  acts,  unless  specially  named  and  desig- 
nated by  congress  as  being  within  the  provisions  of  those  acts? 
When  the  intercourse  act  of  June  30,  1834,  was  passed,  and 
for  ten  years  thereafter,  New  Mexico  constituted  a  part  of 
the  republic  of  Mexico,  and  within  the  extended  jurisdic- 
tion of  the  United  States  there  existed  no  class  of  Indians 
called  pueblo  or  town  Indians.  The  term  pueblo  Indian  is 
a  term  used  to  separate  and  distinguish  them  from  the  gen- 
eral class  of  Indians,  such  as  existed  within  the  United 
States  in  1834;  no  such  Indians  then  existed  within  the 
limits  of  the  United  States,  and  the  law  then  passed  could 
not  have  been  intended  to  operate  upon  or  effect  a  class  of 
Indians  differing  widely  from  the  Indians  of  the  United 
States  in  their  habits,  manners,  and  customs.  Who  and 
what  are  the  Indians  for  whom  said  laws  were  passed,  and 
upon  whom  they  were  intended  to  operate?  They  were 
wandering  savages,  given  to  murder,  robbery,  and  theft, 
living  on  the  game  of  the  mountains,  the  forest,  and  the 
plains,  unaccustomed  to  the  cultivation  of  the  soil,  and  un- 
willing to  follow  the  pursuits  of  civilized  man.  Providence 
made  this  world  for  the  use  of  the  man  who  had  the  energy  and 
industry  to  pull  off  his  coat,  and  roll  up  his  sleeves,  and 
go  to  work  on  the  land,  cut  down  the  trees,  grub  up  the  brush 
and  briers,  and  stay  there  on  it  and  work  it  for  the  sup- 
port of  himself  and  family,  and  a  kind  and  thoughtful  Provi- 
dence did  not  charge  man  a  single  cent  for  the  whole  world 
made  for  mankind  and  intended  for  their  benefit.  Did  the 
Indians  ever  purchase  the  land,  or  pay  any  one  a  single  cent 
for  it?  Have  they  any  deed  or  patent  for  it,  or  has  it  been 
devised  to  them  by  any  one  as  their  exclusive  inheritance? 

Land  was  intended  and  designed  by  Providence  for  the 
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use  of  mankind,  arid  the  game  that  it  produced  was  intended 
for  those  too  lazy  and  indolent  to  cultivate  the  soil,  and  the 
soil  was  intended  for  the  use  and  benefit  of  that  honest  man 
who  had  the  fortitude  and  industry  to  reclaim  it  from  its 
wild,  barren,  and  desolate  condition,  and  make  it  bloom 
with  the  products  of  an  enlightened  civilization.  The  idea 
that  a  handful  of  wild,  half-naked,  thieving,  plundering, 
murdering  savages  should  be  dignified  with  the  sovereign 
attributes  of  nations,  enter  into  solemn  treaties,  and  claim 
a  country  five  hundred  miles  wide  by  one  thousand  miles 
long  as  theirs  in  fee  simple,  because  they  hunted  buffalo 
and  antelope  over  it,  might  do  for  beautiful  reading  in 
Cooper's  novels  or  Longfellow's  Hiawatha,  but  is  unsuited 
to  the  intelligence  and  justice  of  this  age,  or  the  natural 
lights  of  mankind.  The  government  of  the  United  States, 
while  thus  dignifying  these  savages  with  the  title  of  quasi 
nations,  with  wrhom  the  United  States  has,  from  time  to 
time,  and  quite  often,  entered  into  stipulations  to  purchase 
their  lands,  have  generally  purchased  at  an  average  of  about 
two  cents  an  acre,  and  then  sold  it  out  to  the  people  at  from 
one  dollar  and  a  quarter  to  ten  dollars  and  fifty  cents  per 
acre,  thus  making  a  speculation  off  of  the  Indian  lands  of 
over  fifty  millions  of  dollars,  if  their  title  is  anything  but 
an  ingenious  and  benevolent  fiction.  This  property  of  over 
fifty  millions  of  dollars,  the  treaties  with  the  Indian  tribes 
and  sales  of  public  lands  to  the  people  will  demonstrate. 
Let  us  now  look  at  the  pueblo  Indians  of  Xew  Mexico,  and 
see  if  there  is  anything  in  their  past  history  or  present  con- 
dition which  renders  applicable  to  them  a  set  of  laws  de- 
signed and  intended  to  regulate  the  trade  and  intercourse 
of  civilized  man  with  wandering  tribes  of  savages.  Colum- 
bus, the  daring  hero  of  the  seas,  discovered  America  in  1492. 
December  11,  1620,  the  pilgrim  fathers  landed  on  a  granite 
bowlder  lying  on  the  shore  of  Plymouth  bay,  in  the  new 
world.  Now,  it  is  worth  while  to  know,  that  in  1530,  ninety 
years  before  that  event,  Alsar  Xunie  Cohega  de  Baca, 
Alonzo  del  Castillo,  Alejandro  Andres  Dorantes,  and  Este- 
fana,  a  blackamoor,  passed  from  the  gulf  of  Mexico  through 
Louisiana  and  Texas  into  NewT  Mexico;  spent  several  years 
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in  this  valley  of  the  Rio  Grande,  visiting  the  various  villages 
of  pueblo  Indians  in  New  Mexico  during  the  year  1534, 
and  passing  south-west,  in  May,  1536,  and  near  the  Pacific 
ocean,  at  the  village  of  San  Miguel,  in  Sonora,  and  finally 
reached  the  City  of  Mexico,  after  seven  years'  wandering  in 
the  wilderness.  Our  timid  forefathers,  who  peeped  out 
into  the  wilderness  from  their  colony  of  Plymouth,  are  not 
to  be  compared  to  the  true  Spanish  adventurers  who  planted 
the  cross  of  civilization  -two  thousand  miles  distant,  in  the 
valley  of  the  Eio  Grande,  ninety  years  prior  to  their  arrival 
in  the  new  world. 

The  theory,  promulgated  by  some,  and  believed  by  many, 
that  the  Spanish  adventurers  found  the  pueblo  Indians  of 
New  Mexico  a  wild,  savage,  and  barbarous  race;  that  they 
conquered  them,  and  reduced  them  to  subjection,  placed 
them  in  villages,  and  taught  them  the  arts  of  civilized  life, 
is  a  pure  and  unadulterated  fiction,  and  contradicted  by 
the  uniform  history  of  the  Spanish  adventurers  for  over 
two  hundred  years.  They  found  the  pueblo  Indians,  on 
their  advent  into  New  Mexico,  a  peaceful,  quiet,  and  in- 
dustrious people,  residing  in  villages  for  their  protection 
against  the  wild  Indians,  and  living  by  the  cultivation  of 
the  soil.  Their  villages  are  described,  their  locality  men- 
tioned, their  habits  and  pursuits  delineated,  and  we  learn 
that  the  old  palace,  not  one  hundred  feet  from  where  we 
are  now  holding  court,  was  built  upon  the  site  of  one  of 
their  ancient  towns.  That  the  Spanish  placed  them  under 
subjection,  treated  them  with  cruelty,  but  planted  the 
Catholic  religion  among  them,  and  an  improved  civiliza- 
tion, is  true;  but  they  found  them  civilized,  peaceful,  and 
kind,  and  on  that  account  they  became  an  easy  victim  of 
their  cupidity  and  despotic  rule.  This  condition  of  domi- 
neering on  the  part  of  the  Spaniards,  and  meek  obedience 
on  the  part  of  the  pueblo  Indians,  continued  until  1(170, 
when  the  pueblo  Indians  rebelled  against  their  Spanish 
masters,  and  expelled  them  all  from  New  Mexico.  It  was 
not  until  1088,  that  the  Spaniards  obtained  sufficient  force 
to  conquer,  subdue,  and  chastise  them.  At  the  date  of 
1689,  and  within  a  few  years  subsequent,  was  executed  to 
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the  various  pueblos  of  New  Mexico  their  titles  to  their 
lands.  The  Spaniards  acknowledged  their  title  to  the  land 
on  which  they  were  residing,  and  had  resided  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  and  a 
written  agreement  was  executed  and  delivered  to  them; 
and  so  long  as  the  Spanish  rule  was  continued  in  America, 
these  titles  were  respected.  Upon  the  establishment  of 
the  independence  of  Mexico  from  old  Spain,  these  titles 
continued  to  be  respected,  and  the  government  of  the 
United  States  in  the  treaty  of  Guadalupe  ITidalgo  pledged 
her  faith  as  a  nation  to  maintain  and  respect  them.  When 
the  republic  of  Mexico  was  compelled  by  the  chances  of 
unsuccessful  war  to  part  with  a  portion  of  her  territory  and 
people,  she  threw  around  them  by  treaty  all  the  safeguards 
to  their  civil,  religious,  and  political  rights  arising  out  of 
honor  among  men  and  faith  among  nations. 

In  the  treaty  of  Guadalupe  Hidalgo,  signed  on  the  sec- 
ond of  February,  1848,  ratified  on  the  twelfth  of  March, 
1848,  exchanged  at  Queretaro  the  thirtieth  of  May,  1848, 
and  proclaimed  on  the  fourth  of  July,  1848,  ample  pro- 
tection is  promised  and  pledged  to  the  people  of  New 
Mexico,  and  expressly  stipulated  in  the  treaty  itself,  and 
particularly  in  the  eighth  and  ninth  articles  of  said  treaty. 
"The  citizens  of  New  Mexico  can  remain  in  New  Mexico 
or  remove  to  Mexico,"  and  whether  they  go  or  stay,  it  is 
expressly  stipulated  that  they  have  the  right  of  "removing 
the  property  which  they  possess  in  said  territory,  or  dis- 
posing thereof  and  removing  the  proceeds  wherever  they 
please  without  their  being  subjected  on  this  account  to 
any  contribution,  tax,  or  charge  whatever."  It  was  further 
provided  in  the  said  treaty,  that  property  of  every  kind 
now  belonging  to  Mexicans  not  established  there,  shall  be 
inviolably  respected.  The  present  owners,  the  heirs  of 
those,  and  all  Mexicans  who  may  acquire  said  property  by 
contract,  shall  enjoy  with  respect  to  it,  guaranties  equally 
ample  as  if  the  same  belonged  to  citizens  of  the  United 
States.  In  the  ninth  article  it  is  provided,  that  "Mexicans, 
who  in  the  territories  aforesaid,  shall  not  preserve  the  char- 
acter of  citizens  of  the  Mexican  republic,  conformably  with 
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what  is  stipulated  in  the  preceding  article,  should  be  incor- 
porated into  the  union  of  the  United  States,  and  be  admitted 
at  the  proper  time  (to  be  judged  by  the  congress  of  the 
United  States),  to  the  enjoyment  of  all  the  rights  of  citi- 
zens of  the  United  States,  according  to  the  principles  of  the 
constitution,  and  in  the  mean  time  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  religion,  without 
restriction:"  See  9  Statutes  at  Large,  927,  928.  Under 
this  treaty  the  pueblos  could  have  sold  out  and  gone  to 
Mexico.  But  if  such  protection  had  not  been  especially  stip- 
ulated in  that  treaty,  still  the  right  of  the  people  to  have  their 
title  to  their  property  recognized  and  confirmed  by  the  new 
sovereign  is  plain  and  obvious.  The  supreme  court  has 
forever  settled  it  to  be  the  law  of  nations,  of  justice,  and  of 
right,  that  by  conquest  and  annexation,  the  allegiance  of 
the  people  is  transferred  from  one  sovereign  to  another, 
but  the  rights  of  the  people  to  their  property  remain  un- 
disturbed, and  their  relations  to  each  other:  See  United 
States  v.  Percheman,  7  Pet.  51.  In  the  case  of  The 
United  States  v.  Arredondo,  6  Id.  691,  it  was  decided  by  the 
supreme  court,  that  congress  has  adopted  as  the  basis  of 
all  their  acts  the  principle  that  the  law  of  the  province  in 
which  the  land  is  situated  is  the  law  which  gives  efficacy 
to  the  grant  and  by  which  it  is  to  be  tested,  whether  it  was 
property  at  the  time  the  treaties  took  effect. 

Let  us  now  pass  the  consideration  of  the  status  of  the 
Indian  pueblo  of  Cochiti  and  its  people  as  to  the  republic  of 
Mexico,  and  the  title  by  which  they  held  their  land  at  the 
date  of  said  treaty  in  1848,  when  they  passed  out  of  the 
sovereignty  of  the  republic  of  Mexico,  and  came  under  the 
sovereignty  of  the  United  States.  Were  the  pueblo  Indians 
of  New  Mexico,  at  the  date  of  the  treaty  of  Guadalupe 
Hidalgo,  citizens  of  the  republic  of  Mexico,  and  as  such  en- 
titled to  all  the  protection  and  benefit  of  all  articles  in  said 
treaty,  made  for  the  protection  of  the  Mexicans? 

1.  What  was  the  relation  of  the  pueblo  Indians  of  New 
Mexico  to  the  republic  of  Mexico  prior  to  the  treaty  of 
Guadalupe  Hidalgo  as  to  citizenship? 
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In  considering  this  question,  it  is  worth  while  to  notice 
that  after  the  conquest  of  the  city  of  Mexico  by  Cortez  in 
1521,  the  Spanish  viceroys  in  Mexico  assumed  and  exercised 
all  the  privileges  of  royalty.  He  was  commander-in-chief 
of  the  troops,  and  filled  up  all  vacancies;  judgments  and  de- 
crees bear  his  signature,  and  from  his  decision  there  was 
no  appeal  or  writ  of  error.  In  everything  but  name  he  was 
a  despotic  sovereign.  Cortez,  with  his  handful  of  Span- 
iards, was  joined  by  one  hundred  and  fifty  thousand  Indian 
allies,  and  the  great  multitude  of  people  found  by  him  in 
the  valley  of  Mexico,  numbering  several  millions,  lived  in 
towns,  cultivated  the  soil,  and  irrigated  the  country  by 
means  of  extensive  ditches  and  canals,  and  were  called  In- 
dians, and  it  will  be  found  that  at  as  late  a  date  as  1851,  the 
population  of  this  republic  of  Mexico  consisted  of  one  million 
of  whites,  four  millions  of  Indians,  and  six  thousand  negroes. 

The  Spanish  rule  in  Mexico  was  partial  and  unjust.  Its 
few  favorites  of  the  Spanish  crown  held  all  the  offices  in 
church  and  state,  made  the  laws,  executed  the  laws,  and 
considered  the  great  body  of  the  Mexican  people,  equally 
honest  and  more  industrious  than  themselves,  a  sort  of  upper 
servants  and  peons  to  the  wants  of  their  whiter  skin  and 
more  refined  civilization.  The  Indians  and  Mexicans  re- 
belled against  such  tyranny  and  injustice,  and  under  the 
leadership  of  Iturbide,  struck  for  independence  and  suc- 
cessfully maintained  it.  The  Indians,  as  they  were  called 
of  Mexico  on  account  of  their  numbers,  their  courage,  their 
patriotism,  rendered  easy  the  overthrow  of  the  unjust,  arbi- 
trary, and  partial  rule  of  the  viceroys  of  Spain,  and  they 
established  upon  its  ruins  the  empire  under  Iturbide,  their 
successful  leader.  The  Spanish  scholar  will  not  fail  to 
remember  that  when  Spanish  law  books  and  Spanish  legisla- 
tors speak  of  Indians,  they  mean  that  civilized  race  of  peo- 
ple who  live  in  towns  and  cultivate  the  soil,  and  are  often 
mentioned  as  naturales  and  pueblos,  natives  of  the  towns, 
and  as  Indios  del  pueblos,  Indians  of  the  towns;  and  for  the 
other  distinct  and  separate  class  of  Indians  whose  daily  oc- 
cupation was  war,  robbery,  and  theft  carried  on  against 
the  pueblo  Indians,  as  well  as  the  Spaniards,  the  term 
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savages  (salvajes}  or  barbarous  Indians  (Indios  barbaros), 
was  the  expression  used. 

An  examination  of  the  eleventh  article  of  the  treaty  of 
Guadalupe  Hidalgo  will  demonstrate,  that  in  speaking  of 
the  Indians,  no  reference  was  had,  or  intended  to  be  had, 
to  the  pueblo  Indians,  for  the  term  is  tribus  salvajes 
(savage  tribes).  When  the  term  Indian  is  used  in  our  acts 
of  congress,  it  means  that  savage  and  roaming  race  of  red 
men  given  to  war  and  the  chase  for  a  living,  and  wholly  igno- 
rant of  the  pursuits  of  civilized  man,  for  the  simple  reason 
that  when  those  laws  had  been  enacted,  no  such  class  of 
Indians  as  the  pueblo  Indians  of  New  Mexico  existed  within 
the  existing  limits  of  the  United  States. 

Neither  the  Spanish  crown,  its  viceroys  in  the  new  world, 
nor  the  Mexican  republic  ever  legislated  for  the  savage 
class  of  Indians.  They  would  as  soon  have  thought  of 
legislating  upon  what  time  the  wolf  should  be  admitted  into 
their  sheep-fold,  the  bear  into  their  cornfields,  the  fox  into 
their  hen-roosts,  or  the  skunk  into  their  parlors.  The  revo- 
lutionary government  of  Mexico,  on  the  twenty-fourth  day  of 
February,  1821,  adopted  what  is  called  the  plan  of  Iguala, 
a  short  time  previous  to  the  subversion  of  the  Spanish 
power  in  New  Spain,  and  by  that  plan  it  is  declared  "that 
all  the  inhabitants  of  New  Spain,  without  distinction, 
whether  Europeans,  Africans,  or  Indians,  are  citizens  of 
this  monarchy,  with  a  right  to  be  employed  in  any  post,  ac- 
cording to  their  merits  and  virtues."  On  the  twenty-fourth 
day  of  August,  1821,  the  independence  of  New  Spain  was 
for  the  time  established  by  the  treaty  of  Cordova,  made  be- 
tween the  Spanish  viceroy  and  the  revolutionists,  and  in 
this  treaty  the  principles  of  the  plan  of  Iguala  were  fully 
recognized  and  affirmed.  On  the  twenty-eighth  of  Septem- 
ber, 1821,  the  declaration  of  independence  was  issued,  and 
that  declaration  asserts  and  reaffirms  the  principles  of  the 
plan  of  Iguala.  The  Mexican  congress,  shortly  after  their 
first  organization,  passed  two  acts  upon  this  subject,  the 
first  on  the  twenty-fourth  of  February,  1822,  and  the  second 
on  the  ninth  of  April,  1823.  By  the  act  of  the  twenty-fourth 
of  February,  1822,  the  sovereign  congress  declared  "the 
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equality  of  civil  rights  to  all  the  free  inhabitants  of  the  em- 
pire, whatsoever  may  be  their  origin  in  the  four  quarters  of 
the  earth."  The  act  of  the  ninth  of  April,  1823,  reaffirms 
the  three  guarantees  of  the  plan  of  Iguala:  1.  Independence 
of  New  Spain;  2.  The  perpetuity  of  the  Catholic  religion; 
and  3.  The  union  of  all  Mexicans,  of  whatever  race.  It 
will  thus  be  seen  that  the  Indian  race  of  Mexico,  and  that 
portion,  and  a  vast  portion,  of  the  inhabitants  to  whom  that 
term  was  properly  applicable,  were  recognized  as  citizens  of 
the  republic  of  Mexico,  in  all  her  plans  of  government  and 
acts  of  solemn  obligation  putting  into  practical  operation 
that  plan.  Now,  if  there  is  no  law  of  the  republic  of  Mexico 
(and  we  are  unable  to  find  any)  taking  away  the  right  of 
citizenship  with  which  the  Indian  race  was  invested  as  far 
back  as  the  twenty-fourth  of  February,  1821,  the  conclusion 
is  forced  upon  us,  that  they  (the  Indian  race)  were  in  fact 
Mexican  citizens  at  the  date  of  the  treaty  of  Guadalup  • 
Hidalgo,  and  are  entitled  to  the  benefit  of  all  the  articles  in 
said  treaty  designed  to  protect  the  life,  religion,  and  prop- 
erty of  Mexicans  under  the  new  sovereign,  in  whose  hands 
the  destinies  of  war  had  placed  them. 

If  the  republic  of  Mexico  has  never  passed  any  act  taking 
away  from  the  Indians  their  rights  of  citizenship,  it  must 
be  evident  that  at  the  date  of  the  treaty  of  Guadalupe  Hi- 
dalgo the  Indian  race,  in  the  Spanish  sense  of  the  term,  were 
as  much  and  fully  citizens  of  the  republic  of  Mexico  as  Eu- 
ropeans or  Africans.  On  the  seventeenth  of  September, 
1822,  the  Mexican  congress  passed  a  preamble  and  act  car- 
rying into  effect  these  fundamental  principles  of  the  new 
government,  as  follows:  "The  sovereign  Mexican  constitu- 
tional congress,  with  a  view  to  give  due  effect  to  the  twelfth 
article  of  the  plan  of  Iguala,  as  being  one  of  those  which 
form  the  social  basis  of  the  edifice  of  our  independence,  has 
determined  to  decree  and  does  decree:  Article  1.  That  in 
any  register,  and  public  and  private  documents,  on  entering 
the  name  of  citizens  of  this  empire,  classification  of  them 
with  regard  to  their  origin  shall  be  omitted."  This  view  of 
this  question  is  not  original  with  us.  In  the  December 
term  of  the  supreme  court,  1854,  this  point  was  before  the 
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supreme  court  of  the  United  States,  and  by  the  carefully 
considered  opinion  of  the  court,  by  Justice  Nelson,  in  the 
case  of  The  United  States  v.  Ritchie,  17  How.  525,  this  iden- 
tical question  was  finally  settled,  so  far  as  human  reason 
and  the  able  opinion  of  the  highest  judicial  tribunal  in  the 
land  was  capable  of  settling  anything.  It  was  supposed 
that  the  opinion  in  that  case  had  closed  this  controversy, 
but  the  inevitable  and  infallible  Indian,  however,  never 
rests  satisfied  with  acts  of  congress  or  decisions  of  its 
courts  when  not  responsive  to  his  plans  of  patronage  and 
plunder,  and  always  invents  some  plausible  excuse  to  disre- 
gard or  evade  them.  Justice  Nelson,  after  reciting  the  plan 
of  Iguala  and  acts  of  congress  above  cited,  says:  "The 
Indian  race  having  participated  largely  in  the  struggles  re- 
sulting in  the  overthrow  of  the  Spanish  power  and  in  the 
erection  of  an  independent  government,  it  wras  natural  that, 
in  laying  the  foundations  of  the  government,  the  previous 
political  and  social  distinction  in  favor  of  the  European  or 
Spanish  blood  should  be  abolished  and  the  equality  of 
rights  and  privileges  established.  Hence  the  article  to  this 
effect  in  the  plan  of  Iguala  and-  the  decree  of  the  first  con- 
gress declaring  the  equality  of  civil  rights,  whatever  may 
be  their  race  or  country.  These  solemn  declarations  of  the 
political  power  of  the  government  had  the  effect  necessarily 
to  invest  the  Indians  with  the  privileges  of  citizenship  as 
effectually  as  had  the  declaration  of  independence  of  the 
United  States  of  1776,  to  invest  all  those  persons  with  these 
privileges  residing  in  the  country  at  the  time,  and  who 
adhered  to  the  interest  of  the  colonies."  The  learned  judge, 
in  his  able  exposition  of  the  law  on  this  point,  proceeds  to 
say,  that  "the  improvement  of  the  Indians  under  Ihe  in- 
fluence of  the  missionary  establishments  in  New  Spain, 
which  had  been  specially  encouraged  and  protected  by  the 
mother  country,  had  doubtless  qualified  them,  in  a  measure, 
for  the  enjoyment  of  the  benefits  of  the  new  institutions. 
In  some  parts  of  the  country  very  considerable  advance- 
ment had  been  made  in  civilizing  and  christianizing  the  race. 
From  the  degraded  condition,  however,  and  ignorance 
generally,  the  privileges  extended  to  them  in  the  admin- 
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ist ration  of  the  government  must  have  been  limited,  and 
they  still  doubtless  required  its  fostering  care  and  protec- 
tion. But  as  a  race,  we  think  it  impossible  to  deny  that, 
under  the  constitution  and  laws  of  the  country,  no  distinc- 
tion was  made  as  to  the  rights  of  citizenship  and  the  privi- 
leges belonging  to  it,  between  this  and  European  or  Spanish 
blood.  Equality  between  them,  as  we  have  seen,  has  been 
repeatedly  affirmed  in  the  most  solemn  acts  of  the  govern- 
ment. Solano,  the  grantee  in  this  case,  was  a  civilized 
Indian;  was  a  principal  chief  of  his  race  on  the  frontiers  of 
California;  held  a  captain's  commission  in  the  Mexican 
army,  and  is  spoken  of  by  the  witnesses  as  a  true  and 
meritorious  officer.  Our  conclusion  is  that  he  was  one  of 
the  citizens  of  the  Mexican  government  at  the  time  of  the 
grant  to  him,  and  that,  as  such,  he  was  competent  to  take, 
hold,  and  convey  real  property  the  same  as  any  other  citi- 
zen of  the  republic." 

It  is  true  that  in  the  close  of  the  opinion  the  judge  said: 
"It  is  conceded  that  the  lands  in  question  do  not  belong 
to  the  class  called  pueblo  lands,  in  respect  to  which  we  do 
not  intend  to  express  any  opinion,  either  as  to  the  power 
of  the  authorities  to  grant,  or  the  Indians  to  convey."  This 
remark  does  not  lessen  the  value  of  the  opinion  upon  the 
subject  of  citizenship,  nor  destroy  its  applicability  when  the 
stronger  claim  and  better  rights  of  the  pueblo  Indians  shall 
come  under  review,  as  to  their  right  to  citizenship,  or  to 
hold,  purchase,  or  convey  property  as  citizens  and  as  men, 
without  having  to  ask  the  sanction  of  any  department  of  the 
government.  The  pueblo  Indians  of  New  Mexico  thus  be- 
ing, at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  Mex- 
ican citizens,  they  were,  by  the  sixth  article  of  that  treaty, 
made  citizens  of  the  United  States,  inasmuch  as  not  one 
of  them  elected  "to  retain  the  title  and  rights  of  Mexican 
citizens,  but  acquired  under  that  treaty  those  of  citizens 
of  the  United  States."  This  brings  us  to  the  considera- 
tion of  the  second  proposition,  which  is  this:  If  the  pue- 
blo Indians  were  citizens  of  the  republic  of  Mexico  at 
the  date  of  the  treaty  of  Guadalupe  Hidalgo,  and  by  the 
operation  of  that  treaty  became  citizens  of  the  United 
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States,  had  congress  the  right  to  deprive  them  of  rights 
guaranteed  to  them  by  solemn  treaty,  and  reduce  them  to 
the  condition  of  wards  of  the  government,  to  be  placed 
under  the  management  of  an  agent  of  the  Indian  depart- 
ment, their  lands  held  subject  to  the  will  of  the  govern- 
ment, and  they  made  to  go  here  or  there,  as  the  fancy  or 
interest  of  the  government  shall  dictate? 

Before  approaching  the  discussion  of  this  point,  it  is 
proper  to  cite  what  has  been  the  legislation  of  congress 
upon  the  subject  of,  not  Indians  in  general,  but  the  pueblo 
Indians  of  New  Mexico  generally,  and  of  this  particular 
pueblo  of  Cochiti  brought  to  the  notice  of  the  court  by  peti- 
tion in  this  case.  The  first  mention  or  allusion  made  in 
any  act  of  congress  of  the  "pueblos"  of  New  Mexico,  will 
be  found  in  the  act  "To  establish  the  offices  of  surveyor- 
general  of  New  Mexico,  Kansas,  and  Nebraska,  to  grant 
donations  to  actual  settlers  therein,  and  for  other  pur- 
poses:" 10  Stat.  at  Large,  308.  In  the  eighth  section 
of  that  act,  among  other  duties  intrusted  to  the  surveyor- 
general  of  New  Mexico,  it  is  provided  that  he  "shall  also 
make  a  report  in  regard  to  all  pueblos  existing  in  the 
territory,  showing  the  extent  and  locality  of  each,  stating 
the  number  of  inhabitants  in  the  said  pueblos  respectively, 
and  the  nature  of  their  title  to  the  land;  such  report  to  be 
made  according  to  the  form  which  may  be  furnished  by  the 
secretary  of  the  interior;  which  report  shall  be  laid  before 
congress  for  such  action  therein  as  may  be  deemed  just  and 
proper,  with  a  view  to  confirm  bona  fide  grants,  and  give 
full  effect  to  the  treaty  of  1848,  between  the  United  States 
and  Mexico." 

Under  the  authority  of  this  act,  the  surveyor-general 
of  New  Mexico  examined  and  reported  upon  the  titles 
of  the  pueblos  of  New  Mexico.  He  found  twenty-one 
pueblos  in  all,  with  an  aggregate  population  of  about  eight 
thousand  persons,  and  reported  the  titles  of  seventeen 
pueblos  for  confirmation  as  bona  fide  titles;  and  on  Decem- 
ber 22,  1858,  congress  confirmed  them,  directing  their  sur- 
vey, and  that  a  patent  issue,  and  to  the  confirmation  of 
these  grants  or  titles,  there  was  added  the  following  proviso: 
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"Provided,  that  this  confirmation  shall  only  be  construed 
as  a  relinquishmeut  of  all  title  and  claim  of  the  United 
States,  to  any  of  said  lands,  and  shall  not  affect  any  adverse 
valid  rights,  should  such  exist:"  See  11  Stat.  at  Large, 
374.  In  1857,  congress  appropriated  three  thousand 
seven  hundred  and  fifty  dollars,  for  the  survey  of  Indian 
pueblos  in  New  Mexico:  See  Id.  184.  In  1854,  congress 
appropriated,  "for  the  expenses  of  making  presents  of  agri- 
cultural implements  and  farming  utensils,  to  the  bands  of 
pueblo  Indians  in  the  territory  of  New  Mexico,  ten  thousand 
dollars:"  See  10  Id.  330.  When  appropriations  were  asked 
for  the  Indians  proper,  or  uncivilized  Indians,  a  very  different 
form  of  estimate  and  appropriation  took  place.  The  appro- 
priations ran  thus:  "For  general  incidental  expenses  of  the 
Indian  service  in  the  territory  of  New  Mexico,  and  in  making 
to  the  Indians  in  said  territory,  presents  of  goods,  agricul- 
tural implements,  and  other  useful  articles,  and  in  assisting 
them  to  locate  in  permanent  abodes  and  sustain  themselves 
by  the  pursuits  of  civilized  life,  to  be  expended  under  the 
direction  of  the  secretary  of  the  interior,  forty-seven  thou- 
sand five  hundred  dollars:"  See  11  Id.  79. 

It  must  be  manifest  to  all  that  the  appropriations  asked 
for  and  granted  to  enable  the  Indian  department  "to  locate 
in  permanent  abodes"  the  pueblo  Indians  of  New  Mexico, 
who  had  been  so  located  in  permanent  abodes,  and  support- 
ing themselves  by  the  pursuits  of  civilized  life,  was  never 
dreamed  of  by  congress  in  making  these  annual  appropriations 
for  a  long  series  of  years.  Let  us  now  see  what  has  been  the 
legislation  of  congress  with  regard  to  agents  for  the  Indians 
of  New  Mexico.  It  will  appear  by  reference  to  9  Stat.  at 
Large,  p.  587,  sec.  5,  that  four  agents  for  Indians  in  New 
Mexico  were  authorized  to  be  appointed,  and  when  so  ap- 
pointed to  be  assigned  to  duty  by  the  superintendent  of 
Indian  affairs  for  New  Mexico.  This  act  was  passed  Feb- 
ruary 27,  1851,  and  the  seventh  section  extends  such  of  the 
provisions  of  the  intercourse  act  as  are  applicable  over  New 
Mexico.  An  additional  agent  for  New  Mexico  was  author- 
ized by  act  of  congress  in  1854:  See  10  Id.,  p.  332,  sec.  ft 
[5].  In  vol.  11,  Id.  169,  an  additional  agent  for  the  Indi- 


Jan.  1869.]  UNITED  STATES  v.  LUCERO.  437 


Opinion  of  the  Court — Watts,  C.  J. 


ans  in  New  Mexico  was  authorized.  In  vol.  12,  Id.  113, 
an  additional  agent  was  authorized  by  congress  for  the 
Indians  in  New  Mexico.  In  vol.  13,  Id.  323,  it  will  be  found 
that  congress  abolished  the  southern  Apache  agency.  In 
all  the  legislation  of  congress  upon  the  subject  of  the 
Indians  of  New  Mexico,  the  pueblo  Indians  have  been 
mentioned  but  four  times:  first,  in  the  act  of  July  22,  1854, 
regarding  their  titles  to  be  investigated  and  reported  upon, 
they  are  called  "pueblos;"  in  the  act  of  July  31,  regarding 
tlu  ir  lands  to  be  surveyed,  they  are  called  ''Indian  pueblos;" 
in  the  act  of  July  31,  1854,  when  ten  thousand  dollars  is 
given  them,  they  are  called  "pueblo  Indians  in  the  terri- 
tory of  New  Mexico;"  in  the  act  of  December  22,  1858, 
confirming  the  lands  to  the  pueblo  of  Cochiti,  in  the 
county  of  Santa  Ana,  the  word  "Indian"  can  not  be  found 
anywhere  in  the  act.  In  the  same  act  it  will  be  seen  that 
in  confirming  other  village  titles,  congress  does  not  say  the 
pueblo  of  Tecolote,  the  pueblo  of  Chillili,  and  the  pueblo 
of  Belen,  but  the  word  "town"  is  substituted  instead  of 
the  word  "pueblo."  If  these  pueblos,  twenty-one  in  num- 
ber, were  really  included  in  the  provisions  of  the  intercourse 
act,  intended  for  a  different  class  of  Indians,  the  Indian 
department,  during  the  last  twenty  years  that  they  have  been 
under  their  pretended  control,  would  have  had  spread  upon 
our  statutes  at  large  certainly  not.  less  than  eighty  treaties 
with  these  twenty-one  quasi  nations.  How  has  it  been  with 
the  Navajos,  a  single  tribe  in  New  Mexico?  November  22, 
1846,  Colonel  Doniphan  made  a  treaty  with  them:  See 
Doniphan's  Expedition,  188.  May  20,  1848,  Colonel 
Newby  made  a  treaty  with  them:  See  Santa  Fe  Eepublican, 
June  17,  1848.  September  9,  1849,  Colonel  Washington 
made  a  treaty  with  them:  See  9  Stat.  at  Large.  974, 
975.  And  the  court  now  has  before  it  another  treaty 
with  the  Navajos,  not  yet  in  the  Statutes  at  Large,  dated 
June  1,  1868,  ratified  July  25,  1868,  and  proclaimed  August 
12,  1868,  and  which  last  treaty  the  official  report  of  United 
States  army  officers,  on  file  at  the  military  headquarters  of 
this  district,  show  to  have  been  violated  by  theft  and  rob- 
bery of  the  people  of  New  Mexico,  in  less  than  twenty  days 
after  it  was  signed. 
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Here  we  have  with  a  single  tribe  of  Indians  in  New 
Mexico  four  solemn  treaties  made  by  the  high  plenipoten- 
tiaries on  the  part  of  the  United  States  of  America  (E  pluri- 
bus  unum),  with  the  high  chiefs  and  council  of  the  great 
Xavajo  nation,  all  of  whom,  except  Delgado,  sign  the  solemn 
document  with  a  neat  and  beautiful  "his  X  mark."  What  a 
beautiful  field  for  Indian  agents,  if  the  intercourse  act  is 
applied  to  these  twenty-one  pueblos  located  two  hundred 
and  fifty  miles  up  and  down  the  valley  of  the  Rio  Grande, 
all  separate  and  distinct  nationalities  living  in  our  midst, 
cultivating  the  soil,  raising  a  large  supply  of  wheat,  corn, 
apples,  peaches,  plums,  and  melons  in  the  fields  and  gar- 
dens, and  only  to  think  that  they  have  been  doing  this  for 
the  last  three  hundred  years  without  a  treaty!  It  will 
thus  be  seen  by  a  reference  to  the  acts  of  congress  above 
cited,  that  no  person  has  ever  been  authorized  by  congress 
to  be  appointed  agent  for  the  pueblo  Indians,  nor  has  any 
one  ever  been  commissioned  as  agent  for  them,  and  the 
designation  of  an  agent  for  the  pueblos  by  the  Indian 
department  is  without  any  authority  of  congress  or  the 
decision  of  any  judicial  tribunal  authorized  to  pass  upon 
the  question,  and  the  transfer  of  eight  thousand  of  the  most 
honest,  industrious,  and  law-abiding  citizens  of  New  Mexico 
to  the  provisions  of  a  code  of  laws  made  for  savages,  by  the 
simple  stroke  of  the  pen  of  an  Indian  commissioner,  will 
never  be  assented  to  by  congress  or  the  judicial  tribunals 
of  the  country  so  long  as  solemn  treaties  and  human  laws 
afford  any  protection  to  the  liberty  and  property  of  the  citi- 
zens. Let  us  now  look  at  the  history  of  territorial  legisla- 
tion with  regard  to  the  pueblo  Indians  of  New  Mexico.  Gen- 
eral Kearny,  after  taking  possession  of  New  Mexico,  eight- 
eenth of  August,  1846,  established  a  system  of  civil  govern- 
ment in  New  Mexico,  organized  courts,  appointed  judges, 
and  convened  a  legislative  body,  and  in  December,  1847, 
that  legislative  assembly  passed  the  following  act: 

"INDIANS. 

"Section  1.  That  the  inhabitants  within  the  territory  of 
New  Mexico,  known  by  the  name  of  pueblo  Indians,  and 
living  in  towns  or  villages  built  on  lands  granted  to  such 
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Indians  by  the  laws  of  Spain  and  Mexico,  and  conceding  to 
such  inhabitants  certain  lands  and  privileges  to  be  used  for 
the  common  benefit,  are  severally  hereby  created  and  consti- 
tuted bodies  politic  and  corporate,  and  shall  be  known  in 
the  law  by  the  name  of  the  pueblo  de  -  -  (naming  it) 
and  by  that  name  they  and  their  successors  shall  have  per- 
petual succession,  sue  and  be  sued,  plead  and  be  im- 
pleaded,  bring  and  defend  in  any  court  of  law  or  equity  all 
such  actions,  pleas,  and  matters  whatsoever  proper  to  re- 
cover, protect,  reclaim,  demand,  or  assert  the  right  of  such 
inhabitants,  or  any  individual  thereof,  to  any  lands,  tene- 
ments, or  hereditaments  possessed,  occupied,  or  claimed, 
contrary  to  law,  by  any  person  whatever,  and  to  bring 
and  defend  all  such  actions,  and  to  resist  any  encroachment, 
claim  or  trespass  made  upon  such  lands,  tenements,  or 
hereditaments  belonging  to  said  inhabitants,  or  any  indi- 
vidual:" See  Compiled  Laws  of  New  Mexico,  470. 

On  the  tenth  of  January,  1853,  a  law  was  passed,  prohibit- 
ing the  sale  of  liquor  to  Indians,  with  a  proviso,  "that  the 
pueblo  Indians  that  live  among  us  are  not  included  in  the 
word  Indian:"  See  Complied  Law,  p.  472,  sec.  5.  January 
21,  1861,  an  act  was  passed,  requiring  the  pueblos  of  Indians 
to  work  acequias  (ditches)  and  highways,  and  extending 
the  act  of  January  13,  1800,  over  the  pueblo  Indians  as  to 
trespasses  of  their  stock  on  the  fields  of  their  neighbors:  See 
Id.  470,  471.  On  the  sixteenth  of  February,  1854,  the  legisla- 
tive assembly  of  New  Mexico  passed  the  following  act,  sec- 
tion 70:  "That  the  pueblo  Indians  of  this  territory  for  the 
present,  and  until  they  shall  be  declared  by  the  congress  of 
the  United  States  to  have  the  right,  are  excluded  from  the 
privilege  of  voting  at  the  popular  elections  of  the  territory, 
except  in  the  elections  for  overseers  of  ditches  to  which 
they  belong,  and  in  the  elections  proper  to  their  own  pue- 
blos to  elect  their  officers  according  to  their  ancient  customs." 
The  seventh  section  of  the  organic  act  of  September  0, 
1850,  invests  the  legislative  assembly  of  New  Mexico  with 
the  power  to  legislate  upon  all  rightful  subjects  of  legisla- 
tion consistent  with  the  constitution  of  the  United  Slates 
and  the  provisions  of  that  act,  and  further  provided  that 
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"all  laws  passed  by  the  legislative  assembly  and  governor, 
shall  be  submitted  to  the  congress  uf  the  United  States, 
and  if  disapproved,  shall  be  null  and  of  no  effect." 

As  this  act  of  the  sixteenth  of  February,  1854,  passed  by 
the  legislative  assembly  of  New  Mexico,  has  never  been 
disapproved  by  congress,  it  must  be  regarded  as  in  force 
in  New  Mexico,  and  deprives  the  pueblo  Indians  of  one  of 
the  dearest  and  most  valued  rights,  the  right  to  be  heard 
by  their  ballots  in  the  selection  of  agents  to  make  laws  for 
their  government. 

Let  us  now  consider  the  stipulations  of  the  eighth  and 
ninth  articles  of  the  treaty  of  Guadalupe  Hidalgo.  That 
article  gives  the  Mexicans  established  in  New  Mexico  the 
right  to  retain  the  title  and  rights  of  Mexican  citizens,  or 
acquire  those  of  citizens  of  the  United  States,  and  the  elec- 
tion was  required  to  be  made  within  one  year  after  the  ex- 
change of  ratifications  of  that  treaty.  Colonel  Washington 
made  proclamation  requiring  the  people  to  elect  by 
signing  a  declaration  before  the  clerk  of  the  courts  in  the 
different  districts,  if  they  wished  to  retain  the  title  and 
rights  of  Mexican  citizens.  In  that  test,  which  is  a  public 
printed  document,  the  name  is  not  found  of  a  single  p  icblo 
Indian;  and  hence,  by  the  express  terms  of  the  eighth 
article  of  the  treaty,  they  became  citizens  of  the  United 
States,  as  they  wrere  previously  citizens  of  the  Mexican 
republic.  The  ninth  article  provides  "that  Mexicans  who, 
in  the  territories  aforesaid,  shall  not  preserve  the  character 
of  citizens  of  the  Mexican  republic,  conformably  with  what 
is  stipulated  in  the  preceding  article,  shall  be  incorporated 
into  the  union  of  the  United  States,  and  be  admitted  at  the 
proper  time  (to  be  judged  of  by  the  congress  of  the  United 
States)  to  the  enjoyment  of  all  the  rights  of  citizens  of  the 
United  States,  according  to  the  principles  of  the  constitu- 
tion, and  in  the  mean  time  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  religion  without 
restriction."  Whether  the  right  to  vote  shall  be  given  to 
the  African  or  taken  away  from  him ;  given  to  the  Mexican 
or  taken  away  from  him;  given  to  the  American  or  taken 
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away  from  him;  given  to  the  pueblo  Indian  or  taken  away 
from  him;  are  questions  not  properly  before  us,  and  are  to 
be  judged  of  by  the  congress  of  the  United  States.  It  is 
to  be  presumed  that  congress  has  the  right,  if  congress 
thinks  proper  to  exercise  it,  to  repeal  the  organic  act,  dis- 
franchise all  the  citizens,  and  legislate  hereby  directly  for 
this  territory  without  the  aid  of  the  legislative  assembly;  and 
whether  political  rights  are  given  or  withheld  by  congress, 
is  no  business  of  ours;  but  it  is  the  right  and  duty  of  the 
courts  to  see  that  every  citizen  of  the  territory  of  New 
Mexico,  in  conformity  with  the  ninth  article  of  the  treaty 
of  Guadalupe  Hidalgo,  "shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  religion  without 
restriction." 

This  court,  under  this  section  of  the  treaty  of  Guadalupe 
Hidalgo,  does  not  consider  it  proper  to  assent  to  the  with- 
drawal of  eight  thousand  citizens  of  New  Mexico  from  the 
operation  of  the  laws,  made  to  secure  and  maintain  them  in 
their  liberty  and  property,  and  consign  their  liberty  and 
property  to  a  sj'stem  of  laws  and  trade  made  for  wandering 
savages  and  administered  by  the  agents  of  the  Indian  de- 
partment. If  such  a  destiny  is  in  store  for  a  large  number  of 
the  most  law-abiding,  sober,  and  industrious  people  of  New 
Mexico,  it  must  be  the  result  of  the  direct  legislation  of 
congress  or  the  mandate  of  the  supreme  court.  This  court 
feels  itself  incompetent  to  construe  them  into  any  such  con- 
dition. This  court  has  known  the  conduct  and  habits  of 
these  Indians  for  eighteen  or  twenty  .years,  and  we  say,  with- 
out the  fear  of  successful  contradiction,  that  you  may  pick 
out  one  thousand  of  the  best  Americans  in  New  Mexico,  ar,d 
one  thousand  of  the  best  Mexicans  in  New  Mexico,  and 
one  thousand  of  the  worst  pueblo  Indians,  and  there  will 
be  found  less,  vastly  less,  murder,  robbery,  theft,  or  other 
crimes  among  the  thousand  of  the  worst  pueblo  Indians 
than  among  the  thousand  of  the  best  Mexicans  or  Ameri- 
cans in  New  Mexico.  The  associate  justice  now  beside  me, 
Hon.  Joab  Houghton,  has  been  judge  and  lawyer  in  this 
territory  for  over  twenty  years,  and  the  chief  justice  for  over 
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seventeen  years,  and  during  all  that  time  not  twenty  pueblo 
Indians  have  been  brought  before  the  courts  in  all  New 
Mexico,  accused  of  violation  of  the  criminal  laws  of  this 
territory.  For  the  Indian  department  to  insist,  as  they 
have  done  for  the  last  fifteen  years,  upon  the  reduction  of 
these  citizens  to  a  state  of  vassalage,  under  the  Indian  in- 
tercourse act,  is  passing  strange.  A  law  made  for  wild, 
wandering  savages,  to  be  extended  over  a  people  living  for 
three  centuries  in  fenced  abodes  and  cultivating  the  soil  for 
the  maintenance  of  themselves  and  families,  and  giving  an 
example  of  virtue,  honesty,  and  industry  to  their  more 
civilized  neighbors,  in  this  enlightened  age  of  progress  and 
proper  understanding  of  the  civil  rights  of  man,  is  consid- 
ered by  this  court  as  wholly  inapplicable  to  the  pueblo  In- 
dians of  New  Mexico. 

What  is  the  true  character  of  all  the  tribes  of  wild  and 
roaming  Indians  west  of  the  Mississippi,  and  what  has  it 
been  for  over  seventy  years  last  past?  Take  the  expedition 
of  Lewis  and  Clark,  from  the  Mississippi  to  the  Pacific 
ocean  in  1804,  and  the  expedition  of  Lieutenant  Pike  in 
1806,  to  the  Kocky  mountains,  and  then  take  the  vast  mul- 
titude of  reports  resting  in  the  pigeon-holes  of  the  Indian 
department,  upon  the  subject  of  the  thefts,  murders,  and 
robberies  of  the  Indians,  which  have  never  seen  the  light, 
and  never  will,  if  that  department  can  prevent  it,  and  it 
will  be  found  that  not  a  single  tribe,  beyond  the  Mississippi, 
of  wild  Indians  can  be  found  whose  constant  habit  is  not  to 
steal,  rob,  and  murder  the  white  man,  and  to  war  against 
their  own  neighboring,  tribes  and  plunder  one  another, 
whenever  a  suitable  occasion  presents  itself.  This  Utopian 
idea,  that  kind  treatment  and  a  few  agents  and  missionaries 
can  civilize  and  christianize  these  wicked  and  wild  savages 
in  a  few  years,  is  a  sad  and  fatal  delusion.  When  you  can 
tame  a  million  wild  bnffalos  by  sending  a  yoke  of  oxen 
among  them;  when  a  single  tame  pony  let  loose  among  a 
herd  of  wild  horses  will  reduce  them  to  subjection;  or 
when  you  can  clear  the  muddy  waters  of  the  great  Mississippi 
by  running  a  spring  branch  into  it,  then,  and  not  till  then, 
will  you  accomplish  these  Utopian  schemes  of  elevation  and 
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civilization.  Experience  has  proved  that  these  agents  and 
missionaries  will  descend  to  the  habits  and  customs  of  the 
Indian,  instead  of  elevating  the  Indian  to  the  habits  and  cus- 
toms of  civilized  life.  Indians,  in  their  nature  and  habits, 
are  like  other  animals.  The  horse,  the  cow,  the  sheep,  the 
chicken,  can  be  tamed  and  made  useful.  The  tiger,  the 
bear,  the  panther,  and  wildcat  can  not  be  tamed  or  re- 
duced to  subjection,  except  by  commencing  when  young, 
and  bestowing  years  of  labor  in  the  undertaking.  It  is  the 
same  with  Indians.  Some  tribes  can  easily  and  readily 
adopt  the  pursuits  and  habits  of  civilized  life;  but  in  other 
tribes,  the  civilization  of  those  of  mature  age  is  impossi- 
ble; and  even  when  taken  young,  civilization  is  rarely  ac- 
complished under  half  a  century.  To  extend  over  all  the 
same  system  of  laws  is  the  height  of  folly  and  injustice. 

In  the  argument  of  this  case,  it  is  contended,  by  the  at- 
torney for  the  United  States,  that  this  question  has  been 
settled  by  the  supreme  court  of  the  United  States,  in  the 
case  of  United  States  v.  Holliday,  3  Wall.  407.  This  court 
has  studied  with  great  care  and  attention  the  decision 
of  the  able  and  learned  Justice  Miller,  who  declared  the 
opinion  of  the  court  in  that  case,  and  the  facts,  material 
facts,  are  so  different,  as  to  take  the  case  out  of  the  condition 
of  a  precedent,  applicable  to  the  case  now  under  considera- 
tion. In  the  case  of  Holliday,  Otibsko,  to  whom  Holliday 
sold  liquor,  was  a  Chippewa  Indian.  He  was  a  member  of  a 
tribe  under  the  care  of  an  agent,  authorized  by  congress, 
under  treaty  stipulations  with  that  tribe  and  the  United 
States.  How  different  the  facts  in  this  case:  1.  The  pueblo 
of  Cochiti  has  never  had  any  treaty  with  the  United  States. 
2.  No  act  of  the  executive  or  political  department  of  the 
government  has  ever  authorized  any  agent  to  be  appointed 
for  the  pueblo  of  Cochiti.  3.  A  treaty  with  a  sister  re- 
public made  the  people  of  the  pueblo  of  Cochiti,  citizens  of 
the  United  States.  Had  there  been  no  treaty  with  the 
United  States  and  the  Chippewas;  had  there  been  no  agent 
over  them,  and  no  annuity  received  by  them;  and  had 
Otibsko  been  made  a  citizen,  not  of  the  state  of  Michigan, 
but  of  the  United  States,  by  treaty  with  Mexico;  and  had  it 
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been  shown  that  Otibsko  lived  on  his  own  land,  granted  to 
his  father's  father  by  a  foreign  grant  in  1689,  and  confirmed 
to  him  by  the  congress  of  the  United  States;  and  that  Holli- 
day  sold  him  a  quart  of  liquor  at  his  own  house  on  his  own 
farm,  the  opinion  of  Justice  Miller  would  have  been  that 
it  was  no  violation  of  the  United  States  laws,  for  Holliday 
to  sell  liquor  to  a  citizen  of  the  United  States  on  his  own 
farm  in  a  sovereign  state. 

It  has  already  been  shown  that  the  people  of  Cochiti  are 
a  corporate  body,  and  that  a  full  and  ample  remedy  is  given 
them  to  protect  and  defend  their  title  to  their  individual 
and  common  lands,  and  that  they  do  not  need  any  assistance 
from  the  penal  statutes  of  the  United  States  to  accomplish 
that  purpose.  There  is  a  world  of  influence  produced  upon 
individuals  and  whole  communities  by  the  suggestions  of  a 
single  word  or  sentence.  You  take  the  healthiest  village  in 
the  world,  where  no  person  ever  died  wTith  disease,  and 
where  a  doctor  had  never  been  for  half  a  century,  and  just 
let  a  neat  shop  be  fitted  up  with  a  bay  window,  and  big 
bottles  with  different-colored  water,  and  then  hang  up  a 
neat  sign  with  Doctor  J.  Snooks,  physician  and  surgeon, 
painted  on  it;  and  one  third  of  the  people  will  imagine  that 
premonitory  symptoms  of  consumption  are  upon  them,  and 
in  less  than  one  year,  the  doctor  will  be  engaged  by  the 
year  as  family  physician,  and  papa  will  have  to  drop  his 
pen  in  the  midst  of  a  half-finished  opinion  and  run  for  the 
doctor  if  the  baby  sneezes.  Take  the  case  of  a  peaceful 
community,  where  they  have  not  had  a  lawyer  or  a  lawsuit 
for  half  a  century,  and  let  a  young  lawyer  put  up  his  law 
books  on  nice  shelves,  hang  out  his  sign,  O.  Gammon,  Esq., 
attorney  and  counselor  at  law,  and  in  less  than  six  months, 
one  half  the  village  will  have  hatched  up  a  lawsuit  against 
the  other  half;  and  no  man  will  pass  the  counselor's  law 
office,  without  trying  to  arrange  in  his  mind  a  lawsuit  for 
the  counselor.  So  let  the  Indian  department  have  placed 
under  their  control  the  twenty-one  pueblos  of  New  Mexico, 
and  get  the  laws  of  trade  and  intercourse,  designed  to  regu- 
late the  commerce  of  the  country  with  savages,  extended 
over  these  peaceful  and  industrious  citizens,  and  in  less 
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than  six  months  they  will  have  fifty  lawsuits  on  hand  about 
questions  settled  by  a  former  government  fifty  years  ago. 

The  object  and  purpose  of  the  eleventh  section  of  the  act 
of  June  30,  1834,  was  to  protect  Indians  in  the  peaceable 
enjoyment  of  lands  set  apart  for  their  use  by  treaty  with  the 
United  States;  they  were  considered  as  the  tenants  of  the 
government,  and  that  the  government  was  bound  to  protect 
them  from  intrusion  and  trespass.  But  does  any  such  right 
or  obligation  exist  where  title  is  not  held  by  treaty  with  the 
United  States?  By  no  means.  The  court  is  bound  to  take 
notice*  of  the  title  of  the  pueblo  of  Cochiti,  for  it  has  been 
confirmed  by  congress  in  a  public  act  as  above  shown.  As 
that  act  has  not  disclosed  what  the  title  is,  we  must  go  to 
the  public  document  containing  a  copy  of  that  title,  in  order 
to  see  what  it  is  and  whence  it  emanated. 

The  following  is  a  true  copy  of  the  original  as  properly 
translated  from  Spanish  into  English : 

"1689. 

•'In  the  town  of  Our  Lady  of  Guadalupe  del  Paso  del 
Rio  del  Norte,  on  the  twenty-fifth  day  of  the  month  of  Sep- 
ten:bei,  in  the  year  one  thousand  six  hundred  and  eighty- 
nine  • 

"His  Excellency  Don  Domingo  Jerouse  Petrez  de  Con- 
zate,  governor  and  captain-general,  stated  that:  Whereas, 
in  overlooking,  in  the  kingdom  of  New  Mexico,  the  Queres 
Indians,  and  the  Apostates,  and  the  Theguas,  and  those  of 
the  Thanas  nation,  and  after  having  fought  with  all  the  other 
Indians  of  all  the  pueblos  of  Tia,  called  Bartolome  de  Ojedas, 
who  distinguished  himself  the  most  in  the  battle,  tendering 
his  aid  everywhere,  and  surrendered,  being  wounded  with  a 
bullet  and  an  arrow;  who,  as  aforestated,  I  ordered  to  de- 
clare under  oath  the  condition  of  the  pueblo  of  Cochiti,  that 
apostatized  and  took  part  in  the  wars  in  the  kingdom  of 
New  Mexico,  as  they  were  very  rebellious  Indians. 

"Questioned,  if  the  pueblo  will  rebel  again  at  any  future 
time,  as  ii:  was  customary  with  them,  the  deponent  an- 
swered no;  that  they  were  very  much  intimidated;  that  al- 
though they  were  very  arrogant  Indians,  and  it  was  a  very 
rebellious  pueblo,  but  that  with  what  had  happened  to 
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them  at  Tia,  in  the  year  previous,  he  judged  that  it  was  im- 
pos.sihlo  for  them  to  fail  in  yielding  obedience.  Questioned, 
if  he  had  anything  further  to  state  in  regard  to  the  Indians 
concerning  their  rebelling  and  associating  with  the  apos- 
tates, and  the  deponent  answered  no;  and  that  it  is  true 
that  it  was  a  very  rebellious  pueblo,  but  with  what  had 
happened  to  them  in  the  previous  year,  in  the  pueblo  of 
Tia,  he  judged  that  it  was  impossible  for  them  to  fail  in 
yielding  obedience. 

"Therefore,  his  Excellency  Don  Domingo  Jerouse  Petrez 
de  Con/ate,  governor  and  captain-general,  designated  the 
boundaries  as  herein  set  forth:  On  the  north  one  league; 
on  the  east  one  league;  on  the  west  one  league,  and  on 
the  south  to  the  point  of  a  high  hill,  near  a  stream  of 
•water  running  in  the  direction  of  the  rising  sun,  and  which 
empties  into  the  Bravo  river. 

"This  we  owe  for  being  rebels,  and  this  his  confession 
having  lu'en  read  and  explained  to  him;  and  the  deponent 
answered  that  what  he  had  stated  was  the  truth  under  the 
oath  which  he  had  taken,  which  he  affirmed  and  ratified 
several  times,  and  such  being  the  case,  he  signed,  with  said 
governor  and  captain-general,  before  me,  the  present  secre- 
tary of  government  and  war,  to  which  I  certify. 

"(Signed)    DOMINGO  JEROUSE  PETREZ  DE  CONZATE. 
"(Signed)    BARTOLOME  DE  O  JED  AS." 

"Before  me,  DON  PEDRO  LALLRON  GAIT  ANA." 

To  this  letter  is  appended  the  following  certificate,  to 
wit: 

"SANTA  FE?  NEW  MEXICO,  May  9,  1856. 

"I,  David  V.  Whiting,  translator,  certify  the  foregoing 
to  be  a  correct  translation  of  the  original  on  file  in  this 
office. 

"(Signed)  DAVID  Y.  WHITING, 

"Translator." 

This  is  the  title  confirmed  to  the  pueblo  of  Cochiti  by 
congress  December  22,  1858.  It  will  be  manifest  by  refer- 
ence to  this  title  that  it  did  not  arise  out  of  any  treaty  be- 
tween the  United  States  and  this  pueblo,  nor  out  of  any 
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treaty  with  the  king  of  Spain,  or  the  republic  of  Mexico. 
The  title  of  the  pueblo  of  Cochiti  was  founded  in  first  dis- 
covery and  occupancy,  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary.  The  pueblo  of  Cochiti  needed 
nothing  from  the  king  of  Spain  or  his  viceroys,  nothing 
from  the  republic  of  Mexico  or  the  treaty  of  Guadalupe 
Hidalgo,  or  acts  of  the  American  congress,  to  add  to  the 
validity  of  a  title  to  land  occupied  and  cultivated  for  three 
hundred  years,  and  it  is  now  seriously  proposed  to  place 
this  pueblo  under  the  operation  of  laws  made  for  savages, 
and  which  gives  to  the  United  States  the  right  to  say  to 
these  people — these  citizens — get  away  from  here,  Indians; 
these  lands  are  ours.  It  has  been  repeatedly  decided  by 
the  supreme  court  that  a  perfect  title  under  the  laws  of 
Spain  at  the  time  of  the  change  of  sovereignty  needed  no 
sanction  from  the  legislative  or  judicial  departments  of  the 
country:  See  United  States  v.  Wiggins,  14  Pet.  334;  United 
States  v.  Xingsley,  12  Id.  476;  Chouteau  v.  EcMart,  2  How. 
348. 

The  right  of  property  in  the  pueblo  of  Cochiti  to  the  lands 
granted  to  them  in  1689,  was  not  affected  in  any  manner  by 
the  change  of  sovereignty,  as  has  been  repeatedly  settled 
by  the  supreme  court,  in  the  case  of  paper  titles  such  as 
this:  See  United  States  v.  Percheman,  7  Pet.  51;  American 
Insurance  Company  v.  Canter,  1  Id.  511;  Strother  v.  Lucas,  12 
Id.  410. 

It  will  be  thus  seen  that  the  title  of  Cochiti  was  a  perfect 
title,  capable  of  being  asserted  in  any  court;  such  a  title  as 
all  civilized  nations  respect,  with  or  without  treaty,  and 
such  as  all  intelligent  and  just  courts  feel  bound  to  main- 
tain and  protect.  So  far  as  that  portion  of  the  Indian  in- 
tercourse act  is  concerned,  as  to  the  sale  of  liquor  to  Indians, 
the  act  of  the  tenth  of  January,  1853,  of  the  legislative  as- 
sembly, declared  that  it  did  not  include  the  pueblo  Indians, 
and  congress,  by  not  disapproving  the  law,  assented  to  the 
exemption,  and  ever  since  that  date  the  pueblo  Indians,  in 
common  with  fifty  thousand  other  citizens  of  the  United 
States,  have  the  right  to  commit  suicide  in  this  pleasant, 
agreeable,  and  legal  mode  of  self-destruction.  It  is  not 
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important  in  this  case  to  go  into  the  question  of  the  right  of 
sale  existing  in  the  pueblos  of  their  lands  under  the  Spanish 
government,  under  the  republic  of  Mexico,  and  as  held  by 
the  decisions  of  the  supreme  court  of  the  United  States  in 
numerous  cases,  for  the  question  before  us  is  not  a  question 
of  sale,  but  of  a  penalty  claimed  for  settlement  on  Indian 
lands. 

As  far  back  as  1571,  in  the  reign  of  Philip  II.  of  Spain, 
the  Indians  were  allowed  to  sell  their  real  estate  and  per- 
sonal property  in  the  presence  of  the  judge;  the  former  on 
thirty  and  the  latter  on  nine  days'  notice:  See  Ordenanzas 
de  Tierras  y  Aguas,  110.  In  1642,  under  Phillip  IV.  of 
Spain,  a  total  prohibition  existed,  and  the  Indians  could 
not  sell:  See  Id.  105.  In  1781,  the  Indians  were  prohibited 
from  selling  lands  without  first  obtaining  the  sanction  of 
the  supreme  government :  Id.  106.  Over  half  a  century  ago, 
this  identical  pueblo  of  Cochiti  sold  Pena  Blanca,  the  pres- 
ent county  seat  of  Santa  Ana  county,  and  the  supreme  court 
of  Guadalajara,  twenty-fourth  of  October,  1816,  annulled  the 
sale  of  the  Cochiti  Indians  to  that  place:  See  Id.  109,  110. 
It  is  proper  for  the  court  to  say  that  the  question  of  the 
validity  of  this  sale  by  the  Cochiti  Indians  of  the  locality 
where  the  town  of  Pena  Blanca  now  is,  and  has  been  for 
over  fifty  years,  was  presented  to  the  supreme  govern- 
ment of  Mexico  after  the  separation  from  old  Spain,  and 
was  by  it  confirmed.  This  confirmation  will  be  found  in 
the  first  volume  of  the  Decrees  of  the  Republic  of  Mexico, 
but  as  this  supreme  court  has  never  been  able  to  find  but 
few  Spanish  works  in  the  territorial  library,  and  most  of 
them  were  taken  away  during  the  occupancy  of  Santa  Fe  by 
the  Texas  forces,  the  court  is  unable  to  cite  the  page  of  the 
volume  where  the  confirmation  will  be  found;  but  the  court 
is  bound  to  notice  that  Pena  Blanca  has  existed  as  a  town 
for  the  last  fift}7  years,  and  that  the  settlement  is  within  the 
limits  of  the  grant  to  the  pueblo  of  Cochiti.  We  are  also 
bound  to  notice  that  the  proviso  in  the  act  of  congress, 
passed  twenty-second  of  December,  1858,  reserved  to  the 
town  of  Pefia  Blanca  whatever  rights  they  had  there.  This 
question  was  settled  by  the  republic  of  Mexico  nearly  half 
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a  century  past,  and  this  court  considers  it  as  res  adjudicate; 
and  whether  rightly  or  wrongly  decided,  this  court  does  not 
pretend  to  decide.  There  must  be  an  end  of  disputes  some 
time,  and  after  quiet  acquiescence  by  both  parties  for  so 
long  a  period,  the  question  ought  to  be  considered  as  at  rest 
forever. 

Let  us  now  consider  some  points  arising  upon  the  face 
of  this  petition  proper  to  be  noticed  if  the  pueblo  Indians 
of  Cochiti  have  been  legally  and  rightfully  stripped  of  their 
citizenship,  and  properly  placed  by  the  mandate,  not  of  any 
treaty  or  law  of  congress,  but  of  the  commissioner  of  Indian 
affairs,  under  the  intercourse  act  designed  for  savages. 

The  statute,  upon  which  this  debt  of  one  thousand  dollars 
is  claimed  to  be  due  the  United  States,  is  in  its  nature  penal, 
but  the  supreme  court,  in  the  case  of  Taylor  v.  The  United 
States,  3  How.  197,  decided  "that  statutes  for  the  preven- 
tion of  fraud,  for  the  suppression  of  public  wrong,  or  to 
effect  a  public  good,  are  not  in  a  strict  sense  penal,  although 
they  impose  a  penalty." 

The  fine  in  this  case  does  not  come  under  the  above  class. 
The  penalty  is  found  in  an  act  to  regulate  trade  and  inter- 
course, and  in  the  case  of  the  Mayor  v.  Davis,  6  Watts  & 
S.  209,  it  was  decided,  that  "so  far  as  statutes  for  the 
regulation  of  trade  impose  fines  or  create  forfeitures,  they 
are  doubtless  to  be  construed  strictly  as  penal,  and  not  lit- 
erally as  remedial  laws." 

In  declaring  for  a  penalty  upon  a  penal  statute,  the  case 
must  be  fully  brought  within  the  terms  of  the  statute.  The 
penalty  is  not  imposed  for  settling  upon  lands  secured  or 
granted  to  the  Indians  generally;  but  to  expose  a  citizen  to 
that  penalty  it  is  required  to  aver  in  the  declaration  that 
the  lands  settled  upon  by  the  defendant  belonged  to  the 
Indians  "by  treaty  with  the  United  States,"  and  this  court 
is  of  opinion  that  the  omission  of  that  averment  renders  the 
declaration  bad  on  general  demurrer.  The  court  also  finds 
that  there  is  a  fatal  misdescription  of  the  land  in  this  case 
said  to  have  been  settled  upon.  The  petition  says:  "Lands 
of  the  pueblo  tribe  of  Indians  of  the  pueblo  Cochiti." 
Now,  the  title  given,  the  title  presented,  and  the  title  con- 
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ferred  was  to  the  "pueblo  of  Cochiti,"  without  alluding  in 
the  most  distant  manner  to  their  being  "a  tribe  of  Indians." 
We  are  also  of  opinion  that  it  was  the  intention  and  object 
of  this  statute  to  protect  lands  consecrated  to  the  use  of  In- 
dian tribes  by  treaty  with  the  United  States,  from  an  un- 
lawful settlement  or  wrongful  settlement,  and  in  the  petition 
claiming  the  penalty  of  one  thousand  dollars,  it  ought  to  be 
stated  that  the  "settlement"  which  subjected  the  offender 
to  so  heavy  a  penalty  was  either  unlawful  or  wrongful. 
The  chief  justice  who  decided  this  case  in  the  court  below, 
has  passed  from  this  life  to  the  life  to  come,  and  as  a  suit- 
able tribute  of  respect  to  an  honest,  good  friend  and  true 
patriot,  we  append  his  opinion  in  the  court  below,  in  a  case 
identical  with  this,  as  a  part  of  our  opinion  in  this  court, 
whicli  is  as  follows: 

"In  the  United  States  district  court,  of  the  first  judicial 
district  of  the  territory  of  New  Mexico. 

'•THE  UNITED  STATES } 

v.  Y  Debt  on  Statute. 


i 
BENIGNO  ORTIZ.      ) 


"Opinion.  This  action  is  brought  as  alleged,  to  recover 
the  statutory  penalty,  for  settlement  upon  lands  belonging 
to  an  Indian  tribe,  in  violation  of  the  provisions  of  section 
11  of  the  act  of  congress  of  June  30,  183-1,  entitled  'An  act 
to  regulate  trade  and  intercourse  with  the  Indian  tribes  and 
to  preserve  peace  on  the  frontiers.'  and  commonly  called 
the  'intercourse  act,'  which  section  is  as  follows: 

"  'Section  11;  And  be  it  further  enacted,  that  if  any  per- 
son shall  make  a  settlement  on  any  lands,  belonging, 
secured,  or  granted  by  treaty  with  the  United  States  to  am- 
Indian  tribe,  or  shall  survey,  or  shall  attempt  to  survey, 
such  lands,  or  designate  any  of  the  boundaries  by  marking 
trees  or  otherwise,  such  offender  shall  forfeit  and  pay  the 
sum  of  one  thousand  dollars.' 

"The  petition  filed  herein  alleges  that  the  defendant,  at 
the  time  named  therein,  'did  make  a  settlement  on,  and 
now  occupies  and  is  settled  on  lands  of  the  pueblo  tribe  of 
Indians,  of  the  pueblo  of  Cochiti,  said  lands,  then  and 
there,  and  at  the  time  of  bringing  this  suit,  belonging  to  the 
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said  pueblo  tribe  of  Indians  of  the  pueblo  of  Cochiti  afore- 
said, and  secured  to  them  by  patent  from  the  said  United 
States.' 

"To  the  petition  the  defendant  filed  a  demurrer,  raising 
questions,  not  only  of  form,  but  of  substance.  As  a  ques- 
tion of  substance  disposes  of  the  cause,  the  court  will  not 
consider  those  of  mere  form  in  this  opinion. 

"The  demurrer  and  the  argument  of  counsel  thereon  raise 
the  fundamental  question  as  to  whether  the  pueblo  Indians 
of  the  territory  of  New  Mexico  are  a  tribe  of  Indians  such 
as  those  contemplated  in  the  intercourse  act  referred  to, 
and  in  the  subsequent  act  of  congress,  that  of  February  27, 
1851,  which  provides  as  follows,  viz.: 

"  'Section  7.  And  be  it  further  enacted  that  all  the  laws 
now  in  force  regulating  trade  and  intercourse  with  tin- 
Indian  tribes,  or  such  provisions  of  the  same  as  may  be  ap- 
plicable, shall  be,  and  the  same  are  hereby  extended  over 
the  Indian  tribes  in  the  territories  of  New  Mexico  and 
Utah.' 

"If  the  pueblo  Indians  are  not  such  an  'Indian  tribe'  as  is 
contemplated  in  the  foregoing  sections,  which  contain  all  the 
law  upon  the  subject;  or  if  the  laws  of  the  United  States  do 
not,  without  violation  of  the  letter  and  spirit  of  the  constitu- 
tion, and  treaties  of  the  government,  recognize  them  as 
coining  within  the  provisions,  then  this  action  must  fail. 

"The  court  will  now  proceed  to  the  consideration  of  this 
question.  In  its  discussion,  the  first  question  is:  What 
was  the  intention  of  the  law-making  power  of  the  govern- 
ment in  enacting  these  laws?  And  what  is  meant  by  Indian 
tribes  therein?  At  the  time  of  the  passage  of  the  inter- 
course act,  nearly  all  of  the  uncivilized  tribes  of  Indians 
within  the  then  limits  of  the  United  States  were  within  the 
region  described  as  the  Indian  country  in  the  first  section 
of  that  law,  viz. :  'All  that  part  of  the  United  States  west  of 
the  Mississippi,  and  not  within  the  states  of  Missouri  and 
Louisiana  or  the  territory  of  Arkansas;  and  also  that  part 
of  the  United  States  east  of  the  Mississippi  river,  and  not 
within  any  state  to  which  the  Indian  title  has  not  been  ex- 
tinguished.' 
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"The  area  referred  to  at  that  time  was,  with  the  exception 
of  Missouri  and  Louisiana  and  the  territory  of  Arkansas, 
almost  entirely  uninhabited  by  the  white  race,  and  was  in 
the  almost  exclusive  possession  and  occupancy  of  the  savage 
Indian  tribes  of  the  whole  country,  many  of  which  were 
originally  there,  and  others  of  which  had  been  removed 
there  by  the  government.  Within  the  region  excluded  from 
the  description,  'Indian  country,'  to  wit,  that  part  of  the 
United  States  peopled  by  the  whites,  and  organized  as 
states,  civilized  Indians  were  permitted  to  remain,  and  were 
exempt  from  the  operations  of  this  law.  That  it  was  the 
intention  of  the  law-making  power  to  exclude  from  the 
operations  of  the  law  the  Indian  tribes  within  the  settled 
regions  of  the  country  is  further  evidenced  by  the  fact  that 
the  states  of  Missouri  and  Louisiana  and  the  territory  of 
Arkansas,  all  lying  west  of  the  Mississippi  river,  were  ex- 
cepted,  as  well  as  the  states  lying  east  of  that  river. 

"The  intention,  therefore,  was  manifestly  to  legislate  with 
reference  to  Indian  tribes  beyond  the  settlements,  or  on  the 
frontiers;  the  savage  and  uncivilized  tribes  there  found,  and 
not  with  reference  to  the  civilized  Indian  tribes  to  be  found 
within  the  settlements.  This  view  is  strengthened  by  the 
declaration  of  the  title  of  the  law,  that  one  of  its  purposes 
was  'to  preserve  peace  on  the  frontiers.'  With  civilized 
Indians,  and  those  within  the  settled  region  of  the  country, 
no  law  was  necessary  for  the  preservation  of  peace.  It  was 
only  on  the  frontiers  that  danger  was  to  be  apprehended, 
and  for  the  protection  of  which  legislation  was  required. 
If  this  position  is  correct,  was  the  effect  of  the  law  of  Feb- 
ruary 27,  1851,  writh  reference  to  this  region,  more  than  to 
extend  the  provisions  of  the  la\>  sf  June  30,  1834,  so  far  as 
same  were  applicable  to  the  wild  or  savage  and  uncivilized 
Indian  tribes  of  the  territory  of  New  Mexico?  There  is 
nothing  to  justify  the  conclusion  that  it  was  intended  to 
extend  the  intercourse  act  over  the  civilized  Indians, 
those  living  within  the  settlements  of  that  territory.  As  to 
the  applicability  of  these  statutes  to  the  pueblo  Indians, 
more  hereafter. 

"Now  let  us  inquire  as  to  the  character  of  the  pueblo  In- 
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dians.  Greenleaf  on  Evidence,  vol.  1,  c.  2,  in  speaking  of 
things  taken  notice  of  by  the  courts  without  proof,  says 
that,  among  other  things,  'the  general  laws  and  customs 
of  their  own  country,  as  well  ecclesiastical  as  civil,'  'mat- 
ters of  public  history  affecting  the  whole  people/  'public 
matters  affecting  the  government  of  the  country,'  'of  what- 
ever ought  to  be  generally  known  within  the  limits  of  their 
jurisdiction,'  etc.,  the  courts  judicially  take  notice  of  with- 
out proof;  and,  'where  the  memory  of  the  judge  is  at  fault, 
he  resorts  to  such  documents  of  reference  as  may  be  at 
hand,  and  he  may  deem  worthy  of  confidence.'  In  the  case 
of  United  States  v.  Turner,  11  How.  663,  it  is  held,  that  the 
Spanish  laws  which  prevailed  in  Louisiana  before  its  ces- 
sion to  the  United  States,  the  courts  take  notice  of.  These 
rules  are  as  good  for  the  territory  of  New  Mexico  as  else- 
where. This  court  is  therefore  justified  in  taking  judicial 
notice  of  the  past  history  and  present  condition  of  the  pue- 
blo Indians,  as  well  as  their  status  under  the  laws  of  the 
Mexican  republic,  and  their  present  status  under  the  laws  of  the 
United  States  and  this  territory.  The  court,  for  the  attain- 
ment of  the  requisite  information  to  decide  this  question, 
has  consulted  documents  and  other  matters  of  reference 
worthy  of  confidence. 

"For  centuries,  the  pueblo  Indians  have  lived  in  villages, 
in  fixed  communities,  each  having  its  own  municipal  or  local 
government.  As  far  as  their  history  can  be  traced,  they 
have  been  a  pastoral  and  agricultural  people,  raising  flocks 
and  cultivating  the  soil.  Since  the  introduction  of  the  Spain- 
ish  Catholic  missionary  into  the  country,  they  have  mainly 
been  taught,  not  only  the  Spanish  language,  but  the  religion 
of  the  Christian  church.  In  every  pueblo  is  erected  a  church, 
dedicated  to  the  worship  of  God,  according  to  the  form  of 
the  Roman  Catholic  church,  and  in  nearly  all  is  to  be  found 
a  priest  of  this  church,  who  is  recognized  as  their  spiritual 
guide  and  adviser.  They  manufacture  nearly  all  their 
blankets,  clothing,  agricultural  and  culinary  implements, 
etc.  Integrity  and  virture  among  them  is  fostered  and  en- 
couraged. They  are  as  intelligent  as  most  nations  or  people 
deprived  of  means  or  facilities  for  education.  Their  names, 
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their  customs,  and  their  habits,  are  similar  to  those  of  the 
people  in  whose  midst  they  reside,  or  in  the  midst  of  whom 
their  pueblos  are  situated.  The  criminal  records  of  the 
courts  of  the  territory  scarcely  contain  the  name  of  a  pueblo 
Indian.  In  short,  they  are  a  peaceable,  industrious,  intel- 
ligent, honest,  and  virtuous  people.  They  are  Indians  only 
in  features,  complexion,  and  a  few  of  their  habits;  in  all 
other  respects  superior  to  all  but  a  few  of  the  civilized  In- 
dian tribes  of  the  country;  and  the  equal  of  the  most  civil- 
ized thereof.  This  description  of  the  pueblo  Indians,  I 
think,  will  be  deemed  by  all  who  know  them,  as  faithful 
and  true  in  all  respects.  Such  was  their  character  at  the 
time  of  the  acquisition  of  New  Mexico  by  the  United  States, 
and  such  is  their  character  now. 

''Looking  at  the  intention  of  congress  as  manifested  in  the 
intercourse  act,  etc.,  and  the  character  of  the  pueblo  In- 
dians as  thus  presented,  this  court  would  be  justified  in 
declaring  that  such  laws  were  not  applicable  to  this  people, 
the  question  of  the  applicability  of  those  laws  being  a  ques- 
tion addressing  itself  to  the  sound  judgment  and  discretion 
of  the  courts.  The  exercise  of  these  necessary  judicial 
qualities  impels  this  court,  in  view  of  the  law  and  the  facts, 
to  declare  the  inapplicability  of  the  laws  referred  to,  to  the 
pueblo  Indians. 

"Here  the  court  might  stop;  other  strong  reasons,  how- 
ever, suggest  themselves,  stronger  than  logical  conclusions, 
viz.,  positive  law  upon  the  subject,  and  time-honored 
acquiescence  therein.  The  pueblo  Indians,  having  assisted 
the  Mexicans  in  throwing  off  the  yoke  of  Spain,  were  recog- 
nized as  citizens  of  Mexico;  and  as  a  further  token  of  the 
appreciation  of  the  people  of  that  government  of  the  value 
of  their  services  during  the  revolution,  they  were  granted 
the  lands  upon  which  their  pueblos  or  villages  wrere  erected, 
by  grant  since  confirmed  by  the  government  of  the  United 
States,  and  for  which  patents  have  issued  conveying  what- 
ever of  interest  the  United  States  government  might  have 
therein  to  them,  as  well  as  to  their  successors  and  assigns. 

"The  plan  of  Iguala,  adopted  by  the  revolutionary  govern- 
ment of  Mexico,  twenty-fourth  February,  1821,  declares. 
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'that  all  the  inhabitants  of  new  Spain,  without  distinction, 
whether  Europeans,  Africans,  or  Indians,  are  citizens  of 
this  monarchy,  with  a  right  to  be  employed  in  any  post 
according  to  their  merit  and  virtues,'  and  that  'the  person 
and  property  of  every  citizen  will  be  respected  by  the 
government.'  The  treaty  of  Cordova,  twenty-fourth  August, 
1821,  and  the  declaration  of  independence  of  twenty-eighth 
September,  1821,  reaffirmed  these  principles,  as  subse- 
quently did  the  first  Mexican  congress,  by  two  decrees,  one 
adopted  twenty-fourth  of  February,  1822,  the  other  ninth 
of  April,  1823.  The  first,  'the  sovereign  congress  declares 
the  equality  of  civil  rights  to  all  the  free  inhabitants  of  the 
empire,  whatever  may  be  their  origin  in  the  four  quarters 
of  the  earth;'  the  other  reaffirms  the  three  guarantees  of 
the  plan  of  Iguala:  1.  Independence;  2.  The  Catholic  re- 
ligion; and  3.  Union  of  all  Mexicans,  of  whatever  race. 
By  an  act  of  September  17,  1822,  to  give  effect  to  the 
plan  of  Iguala,  it  was  provided  that  'in  the  registration  of 
citizens,  classification  of  them  with  regard  to  their  origin 
shall  be  omitted,'  and  that  there  shall  be  no  distinction  of 
class  on  the  parochial  books.  Upon  the  subject  of  citizen- 
ship of  Mexico  of  the  Indian  races,  in  the  case  in  the  su- 
preme court  of  The  United  States  v.  Ritchie,  Justice  Xelson, 
who  delivered  the  opinion  of  the  court,  says:  'These  sol- 
emn declarations  of  the  political  power  of  the  government 
had  the  effect  necessarily  to  invest  the  Indian  with  the  privi- 
leges of  citizenship  as  effectually  as  had  the  declaration  of 
independence  of  the  United  States  of  1776,  to  invest  all 
those  persons  with  these  privileges  residing  in  the  country 
at  the  time,  and  who  adhered  to  the  interests  of  the  colo- 
nies,' and  refers  to  3  Pet.  99,  121. 

"That  the  pueblo  Indians  were  declared  at  that  time 
'Mexicans'  and  citizens;  that  they  were  recognized  as  such, 
no  one  familiar  with  the  history  of  the  Mexican  govern- 
ment can  question.  That  they  are  still  recognized  as  citi- 
zens of  the  republic  of  Mexico  is  evidenced  by  the  fact  that 
the  present  president  of  that  republic  is  a  full-blood 
pueblo  Indian.  Did  they  retain  the  character  and  descrip- 
tion of  'Mexicans'  or  citizens,  at  the  time  of  the  acquisi- 
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tion  of  New  Mexico?  It  is  true  that  subsequently  qualifi- 
cations were  annexed  to  the  exercise  of  the  right  of  suffrage; 
the  freedom  of  many  of  the  citizens  of  the  republic  of 
Mexico  was  abridged  and  narrowed;  but  I  can  not  find  that 
by  any  legislation  or  judicial  decisions  the  character  of 
'Mexicans'  or  citizens  was  taken  away  from  the  pueblo 
Indians  as  a  class  of  people. 

"The  robbery  of  our  territorial  library  during  the  late  re- 
bellion, of  its  Spanish  and  Mexican  authorities,  renders  it 
difficult  to  obtain  definite  information  upon  the  subject; 
but  this  we  know,  that  as  late  as  the  year  1851,  the  pueblo 
Indians  of  this  territory,  without  question  or  interruption, 
not  only  voted,  but  held  both  civil  and  military  offices.  In 
many  localities,  they,  by  their  numerical  strength,  controlled 
the  political  destinies  of  the  same.  This  period  (1851)  was 
more  than  two  years  after  the  treaty  of  peace  between  the 
United  States  and  Mexico,  and  the  erection  of  a  govern- 
ment under  the  United  States  over  the  people  of  the  terri- 
tory. In  the  absence  of  law  or  decision  on  the  subject,  are 
we  not  at  liberty  to  conclude  from  these  facts  that  the  laws, 
the  decision  of  the  courts,  and  the  acquiescence  of  the 
people,  all  recognized  the  pueblo  Indians  as  citizens,  as 
'Mexicans'?  We  do  so  conclude. 

"Now,  if  the  pueblo  Indians  were  'Mexicans,'  or  citizens 
of  the  republic  of  Mexico,  what  effect  has  the  treaty  of 
Guadalupe  Hidalgo  upon  their  present  status?  The  federal 
constitution  declares:  'All  treaties  made  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land.'  As  such,  the  executive,  the  leg- 
islative, and  the  judicial  branches  of  the  government  are  all 
alike  bound  by  all  treaties  so  made.  The  treaty  of  Guada- 
lupe Hidalgo,  made  the  second  of  February,  1848,  declares, 
that  Mexicans,  'who  shall  prefer  to  remain  in  the  said  ter- 
ritories (including  New  Mexico),  may  either  retain  the  title 
and  rights  of  Mexican  citizens  or  acquire  those  of  citizens 
of  the  United  States;  but  they  shall  be  under  the  obligation 
to  make  their  election  within  one  year  from  the  date  of  the 
exchange  of  ratifications  of  this  treaty;  and  those  who  shall 
remain  in  the  said  territories,  after  the  expiration  of  that 
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year,  without  having  declared  their  intention  to  retain  the 
character  of  Mexicans,  shall  be  considered  to  have  elected 
to  become  citizens  of  the  United  States.' 

"Again,  if  the  pueblo  Indians  were  Mexicans,  or  citizens 
of  the  United  Mexican  States  at  that  time,  and  did  not, 
within  the  time  limited,  make  their  election  by  declaring 
their  intention  to  retain  the  character  of  Mexicans,  they  be- 
came, by  virtue  of  the  said  treaty,  citizens  of  the  United 
States.  The  history  of  the  times  and  country  shows  that 
they  did  not  so  elect,  and  thereby  they  became  invested  by 
law  with  the  rights  and  privileges,  and  entitled  to  the  title 
of  citizens  of  the  United  States.  They,  although  still  called 
Indians,  have  never,  since  the  acquisition  of  this  territory, 
been  subject  to  such  legislation  as  that  authorized  by  the 
constitution,  and  found  in  the  intercourse  act  of  con- 
gress. They  should  be  treated,  not  as  under  the  privilege 
of  the  government,  but  as  citizens,  not  of  a  state  or  terri- 
tory, but  of  the  United  States  of  America. 

"It  has  been  argued  that,  because  the  secretary  of  the 
interior,  the  commissioner  of  Indian  affairs,  etc.,  have  con- 
sidered the  pueblo  Indians  as  tribal  Indians,  and  not  citizens, 
by  sending  an  agent  to  them;  and  that  under  the  authority  of 
the  decision,  in  the  case  of  United  States  v.  Holliday,  3  Wall. 
407,  this  court  is  estopped  by  such  action  of  the  depart- 
ments, etc.,  from  the  adjudication  of  the  question.  This 
position  would  be  true  if  the  pueblo  Indians  were  such  In- 
dian tribes  as  is  contemplated  in  the  acts  of  congress,  under 
the  constitutional  authority,  to  regulate  commerce  'with 
the  Indian  tribes.' 

"That  agents  have  been  sent  to  them  by  the  representa- 
tives of  the  government  argues  nothing,  unless  it  argues 
ignorance  of  the  status  of  this  people,  or  as  an  intention 
on  the  part  'of  the  government  simply  to  become  advised 
with  reference  to  them,  and  to  assist  them  by  the  direction 
of  their  energies  and  intelligence  to  a  higher  degree  of  civil- 
ization or  perhaps  enlightenment.  As  they  own  their  homes, 
are  christianized,  and  are  entirely  self-sustaining,  an  agent 
for  them  is  little  else  than  what  we  have  described. 

"It  is  proper  to  add  that  the  people  of  this  territory  who 
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are  most  familiar  with  the  pueblo  Indians,  have  recognized 
their  capacity  and  character  by  passing  a  general  act  of 
incorporation  of  their  pueblos  enabling  them  to  sue  and  be 
sued  in  their  corporate  name,  etc.  This  is  more  striking 
when  we  consider  the  fact  that  none  of  the  other  cities, 
towns,  or  villages  of  the  territory  have  been  incorporated. 

"The  federal  constitution  guarantees  to  all  citizens  the 
same  privileges  and  immunities  and  protection  to  life, 
liberty,  and  property.  These  rights  are  as  much  guaranteed 
to  pueblo  Indians  as  to  any  other  class  of  citizens  of  the 
United  States." 

The  novelty  and  magnitude  of  the  question  involved,  and 
the  large  number  of  persons  interested  in  its  solution  ap- 
pearing to  require  the  most  careful  consideration  of  this 
cause,  the  court  has  endeavored  to  perform  what  it  believed 
to  be  its  duty  in  the  premises. 

The  demurrer  is  sustained.  The  decision  of  the  court 
below  in  this  case  is  now  affirmed  by  the  supreme  court: 

The  United  States, 

Plaintiff  in  Error.  on 

v. 
Jose  Juan  Lucero. 

This  cause  having  been  submitted  to  the  court  on  argu- 
ment of  counsel  and  briefs  filed  herein,  and  the  court  being 
sufficiently  advised  in  the  premises,  affirm  the  decision  of 
the  district  court  for  the  first  judicial  district,  at  Santa  Fe, 
territory  of  New  Mexico,  and  order  that  the  costs  herein 
be  taxed  against  the  plaintiff  in  error. 
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S.   SELIGMAN   &  BEOTHEE  v.  SALVADOE  AEMIJO. 

COMMON  CARRIER  MAY  SUE  IN  COMMON  COUNTS. — A  common  carrier  suing  for 
freight,  where  it  does  not  appear  that  the  services  were  performed  under 
a  special  agi  cement,  or  agreement  under  seal,  may  declare  in  the  common 
counts  in  assumpsit,  and  need  not  declare  specially  setting  forth  the 
place  of  receiving  and  the  place  of  delivering  the  goods. 

COMMON  CARRIER,  WHO  is.— An  owner  of  a  wagon  train  who,  without  any 
special  agreement,  sends  his  train  to  transport  goods  for  reward  for  all 
who  may  employ  him,  and  undertakes  to  carry  the  goods  of  a  particular 
owner,  assumes,  with  respect  to  such  goods,  the  duties  and  liabilities  of 
a  common  carrier. 

EXCEPTION  OF  "UNAVOIDABLE  ACCIDENTS"  IN  BILL  OF  LADING.— The  usual 
exception  of  "unavoidable  accidents"  contained  in  a  bill  of  lading  signed 
by  a  common  carrier  does  not  limit  or  restrict  his  liability  in  any  way. 

LIABILITY  OF  FREIGHTER  NOT  LIMITED  BY  STATUTE,  WHEN.—  The  act  concern- 
ing freighters,  approved  February  1,  1866,  has  no  effect  to  limit  the 
liability  of  a  freighter  as  a  common  carrier,  where  there  is  no  agreement 
between  the  parties  made  in  accordance  with  the  provisions  of  the  act. 

DESTRUCTION  OF  GOODS  BY  UNITED  STATES  SOLDIERS  DOES  NOT  RELIEVE 
CARRIER.— The  liability  of  a  common  carrier  for  the  safe  delivery  of 
goods  is  not  relieved  by  showing  that  they  were  destroyed  by  an  over- 
whelming force  of  United  States  soldiers  under  the  command  of  an  army 
officer,  this  not  being  a  destruction  by  "public  enemies." 

APPEAL  from  the  district  court  for  the  county  of  Santa 
Fe.     The  case  appears  from  the  opinion. 
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jR.  H.  Tompkins,  for  the  appellants. 
8.  B.  Elkins,  for  the  appellee. 

By  Court,  PALEN,  C.  J. ;  JOHNSON,  J.,  concurring: 

The  petition  in  this  cause  contains  two  counts  in  assump- 
sit,  for  the  carriage,  conveyance,  and  freighting  of  goods, 
wares,  merchandise,  and  chattels.  The  defendants  inter- 
posed a  general  demurrer  to  the  petition  on  which  judg- 
ment was  given  for  the  plaintiff  in  the  district  court,  to 
which  judgment  the  defendant  excepted.  The  defendants 
then  pleaded  non  assumpsit,  and,  especially,  that  the  plaint- 
iff was  a  common  carrier  to  transport  goods  from  Junction 
City,  Kansas,  to  Santa  Fe,  New  Mexico,  and  as  such  com- 
mon carrier  received  the  goods  in  question  to  transport  from 
Junction  City  to  Santa  Fe.  The  plaintiff  failed  to  deliver 
the  goods  in  question,  goods  of  the  value  of  two  thousand 
and  sixty-nine  dollars,  being  part  of  the  goods  for  the  freight 
of  which  this  suit  was  brought,  and  the  defendants  claimed 
to  set  off  the  value  of  the  goods  not  delivered  against  the 
plaintiff's  claim. 

Plaintiff  replied  to  the  special  plea,  that  he  was  not  in- 
debted to  the  defendants  as  alleged  by  them.  The  cause 
was  tried  March  2,  1809,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiffs  for  one  thousand  two  hundred  and 
fifty-one  dollars  and  sixteen  cents,  and  the  court  rendered 
judgment  for  that  sum  and  costs.  Motions  for  a  new  trial 
and  arrest  of  judgment  were  made  by  the  defendants  and 
overruled  by  the  court.  The  defendants  excepted  to  the 
decisions  of  the  court  overruling  said  motions. 

The  facts  of  the  case,  as  gathered  from  the  record,  are  as 
follows:  In  August,  1867,  plaintiff,  without  any  prior  en- 
gagement for  freight,  sent  his  train  to  Junction  City,  Kan- 
sas, for  the  purpose  of  bringing  freight  to  New  Mexico,  and 
obtained  of  Chick  &  Co.,  forwarders,  of  Junction  City,  the 
articles  for  freight  specified  in  the  bill  of  lading  produced 
and  proven  in  this  cause,  amounting  to  fourteen  thousand 
eight  hundred  and  fifty-eight  pounds,  including  six  barrels 
of  liquor.  He  also  had  freight  for  several  other  persons  in 
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New  Mexico  on  the  trip.  The  bill  of  lading,  signed  by 
plaintiff's  wagon-master,  specified  the  articles  of  the  de- 
fendants, and  that  they  were  to  be  transported  and  deliv- 
ered in  good  condition  (unavoidable  accidents  excepted)  to 
defendants  at  Santa  Fe. 

On  the  journey,  the  plaintiff's  train  traveled  in  company 
with  two  other  trains.  Shortly  after  passing  Fort  Dodge, 
on  the  Arkansas  river,  the  trains  were  stopped  by  a  lieu- 
tenant and  fourteen  or  fifteen  soldiers  of  the  United  States 
army,  who  demanded  all  the  liquor  in  the  trains.  This  de- 
mand was  refused,  when  the  liquor,  including  the  six  bar- 
rels belonging  to  the  defendants,  was  taken  by  the  soldiers 
and  spilled  on  the  ground.  The  force  used  was  such  that 
it  could  not  be  resisted  by  the  plaintiff/s  wagon-master. 

The  reason  given  by  one  of  the  plaintiff's  witnesses  for 
the  destruction  of  the  liquor  was,  that  the  wagon-master  of 
a  train  traveling  in  company  with  the  plaintiff's  train,  had, 
on  the  day  previous,  sold  liquor  to  the  soldiers  and  some 
Indians  at  Fort  Dodge.  No  liquor  was  sold  from  plaint- 
iff's train.  The  goods,  except  the  six  barrels  of  liquor, 
were  delivered  to  the  defendants  in  good  order.  The  liquor 
destroyed  was  worth  two  thousand  one  hundred  dollars. 

The  court,  among  other  instructions,  gave  the  following 
to  the  jury:  "That  officers  and  soldiers  of  the  United 
States  army,  who,  without  excuse  or  legal  right,  unlawfully 
take  by  force  the  property  of  citizens,  and  destroy  it,  are 
the  king's  enemies  in  every  sense  of  the  term;  and  if  they 
believe  from  the  evidence  that  said  officers  and  soldiers 
unlawfully  and  wrongfully  took  this  whisky  and  destroyed 
it,  then  in  the  opinion  of  the  court  it  would  be  such  an  un- 
avoidable accident  as  would  excuse  the  freighter  from  lia- 
bility to  pay  for  the  goods  so  taken  from  the  train  and 
destroyed  by  said  troops."  To  which  instructions  of  the 
court  the  defendants  excepted. 

The  first  question  involved  in  the  determination  of  this 
case  arises  upon  the  demurrer  to  the  plaintiff's  petition. 
On  the  argument,  the  petition  was  alleged  to  be  defective, 
because  it  does  not  set  forth  the  termini  of  the  route,  or  the 
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places  from  which  and  at  which  the  goods  were  to  be  taken 
and  delivered. 

If  the  nature  of  the  plaintiff's  claim  is  such  that  a  recovery 
would  be  authorized  under  the  common  law  counts,  this 
objection  fails.  The  petition  contains  the  indebitatus  as- 
sumpsit  and  quantum  meruit  counts,  and  there  can  be  little 
doubt  of  the  sufficiency  of  these  counts  in  this  suit.  The 
rule  is,  that  in  respect  to  claims  for  work  and  labor,  or 
other  personal  services,  however  special  the  argument,  if 
not  under  seal,  and  the  terms  of  it  have  been  performed  on 
the  plaintiff's  part,  and  the  remuneration  was  in  money,  it 
is  not  necessary  to  declare  specially,  and  the  common  in- 
debtedness count  is  sufficient:  1  Chit.  PI.  380.  It  doe/s 
not  appear  that  tjie  services  for  which  this  suit  was 
brought  were  performed  under  a  special  agreement,  and 
there  is  no  pretense  that  there  was  an  agreement  under 
seal. 

The  judgment  of  the  district  court,  in  overruling  the  de- 
murrer, must  therefore  be  sustained. 

The  remaining  questions  raised  on  the  record,  and  to  be 
considered  by  this  court,  are: 

1.  Was  the  plaintiff  a  common  carrier,  and  subject  to  the 
responsibilities  and  liabilities  of  common  carriers,  in  re- 
spect to  the  goods  carried  for  the  defendants? 

2.  If  a  common  carrier  and  subject  to  the  responsibilities 
and  liabilities  of  common  carriers,  as  respects  these  goods, 
was  he  relieved    of   such   responsibilities   or  liabilities  by 
agreement  of  the  parties,  or  by  operation  of  the  laws  of  the 
territory,  or  by  the  nature  of  the  force  by  which  the  liquor 
was  destroyed? 

The  record  shows  that  the  plaintiff,  without  any  prior  con- 
tract for  freight,  sent  his  train  to  Junction  City,  to  freight 
such  goods  as  he  could  procure,  and  from  any  person  who 
might  employ  him;  that  he  did  carry  freight  for  such  per- 
sons as  employed  him,  and  no  question  or  doubt  as  to  his 
liability  as  a  common  carrier,  in  respect  to  the  goods  in 
question,  would  appear  to  have  arisen  on  the  trial  of  the 
cause  in  the  district  court. 

The  instructions  given  to  the  jury  by  the  judge  (to  which 
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the  plaintiff  took  no  exceptions)  treat  the  case  throughout 
as  a  suit  by  a  common  carrier  for  his  services,  and  appear 
to  consider  the  plaintiff  subject  to  the  duties,  responsibili- 
ties, and  liabilities  of  a  common  carrier,  but  relieved  there- 
from by  the  nature  of  the  force  employed  in  the  destruction 
of  the  liquor. 

The  plaintiff  having  sent  his  train  to  Junction  City  with- 
out any  special  agreement,  for  freight,  to  transport  for  re- 
ward tl.e  goods  of  such  as  might  employ  him,  and  having 
undertaken  to  carry  goods  for  the  defendants  and  others, 
thereby  assumed  the  duties,  obligations,  and  liabilities  of 
a  common  carrier,  in  respect  to  the  goods  carried  by  him: 
Kedfleld  on  Carriers,  p.  16,  sees.  20,  27,  28,  37.  Was  the 
plaintiff  relieved  from  these  obligations  and  liabilities  by 
agreement  of  the  parties?  To  establish  such  release  the 
plaintiff  relies  upon  the  exception  of  unavoidable  accidents 
contained  in  the  bill  of  lading.  This  is  the  common  and 
usual  form  of  exception  in  bills  of  lading  signed  by  common 
carriers,  and  has  never,  so  far  as  I  can  ascertain,  been  held 
to  limit  or  restrict  the  responsibilities  or  liabilities  which 
the  law  imposes  upon  common  carriers. 

The  exception  in  the  bill  of  lading  does  not,  in  my  opin- 
ion, relieve  the  plaintiff  from  his  liability  for  the  loss  or 
destruction  of  the  liquor.  Does  the  law  of  New  Mexico 
concerning  freighters,  approved  February  1,  18GG  (Laws  of 
New  Mexico,  1865-6,  226),  modify,  restrict,  or  alter  the 
liability  of  the  plaintiff  in  this  suit? 

This  law  is  difficult  of  comprehension  and  almost  inca- 
pable of  construction.  The  object  of  the  law  appears  to  have 
been  to  relieve  freighters  of  the  common  law  liabilities  at- 
taching to  common  carriers,  or  rather  to  enable  them  to 
relieve  themselves  of  such  liabilities  by  special  agreement, 
written  or  verbal.  The  best  consideration  I  have  been  able 
to  give  this  law  leads  me  to  the  conclusion  that  it  does  not 
affect  the  liabilities  of  carriers  in  cases  where  no  agreement 
is  made  in  accordance  with  the  provisions  of  the  law.  No 
such  agreement  was  made  between  the  parties  in  this  case, 
and  the  law  is  therefore  not  applicable  to  them  in  this  suit. 

It  remains  to  consider  whether  the  nature  of  the  force 
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by  which  the  liquor  was  destroyed  was  such  as  to  relieve 
the  plaintiff  of  his  liabilities  as  a  common  carrier.  Were 
this  question  new  and  open,  I  should  be  inclined  to  decide 
that  it  was,  but  the  rule  that  a  common  carrier  is  liable  for 
all  losses  that  occur  while  the  goods  are  in  his  possession, 
not  caused  by  the  act  of  God  or  the  public  enemies  of  the 
government,  has  been  too  long  established,  and  too  gen- 
erally recognized  by  the  courts  of  this  and  other  countries, 
to  be  annulled  or  set  aside  by  this  court:  2  Kent  Com. 
597,  609;  Starkie  Ev.  334-338;  Story  on  Bail.  489-491; 
Jones  on  Bail.  104-107;  Redfield  on  Carriers,  19. 

If  the  conclusion  thus  reached  is  correct,  the  instructions 
of  the  judge  to  the  jury,  that  the  destruction  of  the  liquor 
by  an  officer  and  soldiers  of  the  government  of  the  United 
States,  relieved  the  plaintiff  of  his  liability  for  the  same, 
was  erroneous. 

The  judgment  of  the  district  court  should  be  reversed, 
and  a  new  trial  granted,  with  costs  of  appeal. 


JUANITA   VASQUEZ   ET   AL.    v.    LEHMAN  SPIEGEL- 

BEEG. 

DISCRETION,  MATTERS  OF,  NOT  REVIEWABLE.—  Matters  of  pure  discretion  are 
not  reviewable  on  appeal 

DISCRETION  OF  COURT  AS  TO  REASONS  FOR  NOT  FILING  PAPER.— It  Is  left 
to  the  discretion  of  the  court  to  determine  as  to  the  satlsfactoriness  of  the 
reasons  given  by  a  party  for  not  filing  the  original,  or  a  copy  of  a  paper 
offered  in  evidence,  as  required  by  law,  and  its  action  on  that  subject  is 
not  reviewable  on  appeal. 

GROUNDS  OF  OBJECTION  NOT  APPEARING  ON  RECORD.— If  the  grounds  of  an 
objection  to  evidence  do  not  appear  on  the  record,  on  appeal,  they  can 
not  be  considered.  Per  Palen  C.  J. 

SURPRISE  NOT  GROUND  OF  NEW  TRIAL,  WHEN.  —  A  party  is  not  entitled  to 
a  new  trial  on  the  ground  of  surprise,  at  the  introduction  of  evidence  ob- 
jected to  by  him,  where  he  does  not,  at  the  time  of  its  admission,  ask  for 
a  continuance  as  a  condition  thereof.  Per  Palen,  C.  J. 

INSTRUCTION  ASSUMING  FACTS,  ERRONEOUS. — An  instruction  to  the  effect 
that  if  a  transaction,  whose  fairness  is  one  of  the  questions  in  issue,  had 
been  an  honest  one,  the  party  alleging  it  could  have  proved  it,  but  that 
no  such  proof  was  offered,  is  erroneous,  because  it  trenches  upon  the  prov- 
ince of  the  jury,  if,  in  fact,  there  was  any  evidence  tending  to  prove  the 
honesty  of  such  transaction. 
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APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
facts,  so  far  as  material  to  the  points  decided,  appear  from 
the  opinions. 

Benedict  and  Elkins,  for  the  appellants. 
T.  B.  Catron,  for  the  appellee. 
By  Court,  JOHNSON,  J. ; 

This  is  an  action  of  ejectment  tried  at  February  term, 
1869,  of  the  district  court  for  Santa  Fe  county,  in  which 
judgment  was  entered  in  favor  of  defendant  in  error  for 
possession  of  the  property  in  his  petition  described,  and 
forty  dollars  damages,  etc.,  and  brought  to  this  court  on 
appeal  by  Me}7er  Kayser,  real  defendant  in  the  court  below. 

I  deem  it  sufficient  in  this  case  to  consider:  1.  Whether 
the  admission  in  evidence  by  the  court  below  of  the  execu- 
tion in  Spiegelberg  v.  Ivers,  and  to  which  admission  plaint- 
iffs in  error  excepted,  is  reviewable  by  this  court;  and,  2. 
Whether  the  instructions  by  the  court  below  properly  sub- 
mitted to  the  jury  the  matter  in  dispute.  Kevised  Statutes, 
c.  27,  sees.  21  and  22,  apply  to  all  actions  at  law  triable  in 
the  district  courts.  The  first  of  these  sections  requires  the 
party  wishing  to  use  on  the  trial  instruments  of  writing,  to 
file  the  originals  or  copies  of  the  same;  and  the  latter  (sec. 
22)  says:  "If  any  papers  shall  be  referred  to,  and  the 
originals  or  copies  not  filed  as  above  required,  they  shall 
not  be  used  in  the  trial,  unless  the  party  offering  them 
shall  give  some  satisfactory  reason  why  the  same  were  not 
filed." 

The  legislature  certainly  did  not  intend  that  either  of  the 
parties  should  judge  of  the  satisfactoriness  of  the  reason 
why  such  paper  was  not  filed,  as  that  would  render  suits 
interminable,  but  left  the  matter  to  the  discretion  of  the 
court  trying  the  cause;  and  matters  of  pure  discretion  are 
not  reviewable  on  appeal. 

In  my  opinion  the  question  to  be  determined  by  the  jury 

was  not  fully  presented  by  the  instructions  of  the  court. 

Ignoring  the  evidence  of  Felipe  Delgado  as  to  the  payment 

of  money,  in  his  presence,  by  John  Robertson  to  Ivers  for 
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the  property  in  question,  they  direct  the  attention  of  the 
jury  to  the  fact  that  a  subscribing  witness  to  the  deed  of 
Ivers  to  Robertson  did  not  see  Robertson,  at  the  time  of 
signing  the  deed,  pay  any  money  to  Ivers,  and  connecting 
this  fact  or  "circumstance,"  with  the  assumption  of  the 
court  that,  long  after  the  execution  of  said  deed  by  Ivers  to 
Robertson,  Ivers  still  continued  to  occupy,  use,  and  manage 
the  property  as  his  own.  These  facts,  if  satisfactorily 
proved,  are  strong  evidence  that  the  sale  to  Robertson  by 
Ivers  was  fraudulent. 

Then,  again,  the  instructions  presented  this  assumption 
to  the  jury:  "Had  the  transaction  been  an  honest  and  fair 
transaction,  Robertson  could  have  proved  if  the  transaction 
was  an  honest  one,  by  some  person,  that  in  fact  the  money 
was  paid  by  him  to  Ivers,  and  that  he  was  in  fact  in  posses- 
sion of  the  property  claimed  as  his,  but  no  such  proof  is 
produced,"  which  is  an  encroachment  upon  the  province 
of  the  jury  to  judge  the  fact;  and  the  tendency  of  such  in- 
structions, as  a  whole,  was  suggestive  of  the  verdict  ex- 
pected to  be  found  by  the  jury. 

The  judgment  of  the  court  below  is  reversed,  at  appellee's 
cost,  and  new  trial  granted. 

PALEN,  C.  J.,  concurring: 

The  admission  of  the  execution  against  Ivers  was  a  ques- 
tion addressed  to  and  within  the  discretion  of  the  district 
court,  and  this  court  can  not  review  the  exercise  of  such 
discretion.  The  grounds  of  the  objection  to  the  introduc- 
tion of  the  sheriff's  deed  in  evidence,  do  not  appear  on  the 
record.  The  objection  can  not  therefore  be  considered  by 
this  court;  for  aught  that  appears,  if  the  grounds  of  the  ob- 
jection have  been  stated,  it  might  have  been  obviated  on  the 
trial.  The  defendants  were  not  entitled  to  a  new  trial,  on 
the  ground  of  surprise  to  the  defendants.  They  should  have 
asked  for  a  continuance  of  the  cause  as  a  condition  of  such 
admission.  Having  failed  to  apply  for  a  continuance,  when 
the  execution  was  offered  in  evidence  and  admitted  by  the 
court,  it  was  too  late  to  allege  surprise  as  a  ground  for  a 
new  trial.  The  question  whether  either  or  both  the  deeds, 
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under  which  the  defendants  claim  title  to  the  premises, 
were  fraudulent,  was  a  proper  one  for  the  consideration  and 
determination  of  the  jury,  and  if  fairly  submitted  to  the 
jury  by  the  district  court  should  not  disturb  their  verdict. 

It  remains  to  consider,  whether  the  instructions  of  the 
court  fairly  submitted  the  question  of  fraud  to  the  jury, 
or  whether  they  were  in  any  respect  calculated  to  confuse 
or  mislead  the  jury.  A  comparison  of  the  instructions  of 
the  court  with  the  evidence  in  the  cause  shows  that  the  jury 
may  have  been  misled  by  the  instructions,  on  several  points, 
but  it  is  unnecessary  to  consider  more  than  one  which 
could  hardly  have  failed  to  mislead  the  jury.  The  instruc- 
tions (folio  52  of  record)  state  that  had  the  transaction 
(between  Robinson  and  Ivers)  been  an  honest  and  fair  one, 
Robinson  could  have  proved  if  the  transaction  was  an 
honest  one,  by  some  person ;  that  in  fact  the  money  was  paid 
by  him  to  Ivers,  and  that  he  was,  in  fact,  in  possession  of 
the  property,  and  claimed  it  as  his;  but  no  such  proof  is 
produced.  This  instruction  appears  to  assume  that  the  trans- 
action was  fraudulent  because  no  consideration  money  was 
paid. 

It  is  true  that  Knapp,  one  of  the  subscribing  witnesses 
to  the  deed,  testified  that  he  saw  no  money  or  note  paid  to 
Ivers  (folio  47);  but  the  instructions  entirely  ignore  the 
testimony  of  Felipe  Delgado  (folios  48,  49),  who  swore  that 
some  eight  years  ago,  he  thinks  in  1861.  or  1862,  Robinson 
had  some  money  on  deposit  at  his  (Delgado's)  store;  that 
about  that  time,  on  a  certain  day,  Robinson  came  to  his 
store  with  Ivers,  and  asked  for  the  money  he  had  on  de- 
posit there,  stating  that  he  had  bought  property  from 
Ivers,  mentioning  the  property  in  question;  that  he  drew 
the  money  which  he  had  on  deposit,  which  was  over  three 
hundred  dollars  ($300),  and  with  other  money  which  he 
had,  paid  the  same  to  Ivers  in  his  (Delgado's)  presence. 

This  evidence  must  have  been  overlooked  or  forgotten  by 
the  district  judge  when  he  instructed  the  jury  that  no 
proof  was  produced  that  money  was  paid  by  Robinson  to 
Ivers  on  account  of  the  purchase  of  the  premises  in  ques- 
tion, as  there  was  sufficient  proof,  if  credited  by  the  jury, 
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to  warrant  them  in  finding  that  a  part,  at  least,  if  not  the 
whole  of  the  consideration  or  purchase  money  of  the  prem- 
ises in  question,  was  paid  by  Robinson  to  Ivers. 

This  plain  and  palpable  error  in  the  instructions  given 
by  the  district  judge  to  the  jury,  constrains  this  court  to 
reverse  the  judgment  of  the  court  below,  and  grant  a  new 
trial. 


IN  THE  MATTER  OF  WILLIAM  T.  STRACHAN,  BANKRUPT. 

DISCHARGE  OF  BANKRUPT— ASSIGNEE'S  NEGLECT  NOT  GROUND  FOR  WITHHOLD- 
ING.—The  neglect  of  an  assignee  in  bankruptcy  to  publish  notice  of  his 
appointment  as  required  by  section  14  of  the  bankrupt  act,  is  no  ground 
for  withholding  the  discharge  of  the  bankrupt,  the  assignee  not  being 
under  his  control. 

PETITION  for  a  discharge  in  bankruptcy.  The  facts  appear 
sufficiently  from  the  opinion. 

Tompkins,  for  the  petitioner. 
Hilgert,  contra. 

By  Court,  JOHNSON,  J.,  PALEN,  C.  J.,  concurring: 

Franz  and  Charles  Hunning  are  the  only  creditors  who 
appear  and  oppose  discharge  of  petitioner,  specifying  that 
their  opposition  is  on  account  of:  1.  That  notice  of  ap- 
pointment of  assignee  was  not  published;  2.  That  the  peti- 
tioner fraudulently  and  willfully  preferred  one  of  his  credit- 
ors. 

The  first  specification  does  not  show  any  valid  cause  for 
withholding  petitioner's  discharge.  Section  14  of  the 
bankrupt  act,  requires  the  assignee  to  publish  notice  of 
his  appointment,  but  the  act  does  not  make  such  publica- 
tion one  of  the  conditions  on  which  the  discharge  shall  be 
granted.  The  act  requires  certain  things  to  be  done  by  the 
bankrupt;  petitioning  to  be  declared  a  bankrupt,  making  a 
schedule  of  what  he  owes  and  what  is  owing  to  him,  and  of 
all  his  personal  and  real  estate;  and  thereupon  his  control 
of  his  assets  ceases  and  becomes  vested  by  law  in  the  regis- 
ter in  bankruptcy,  and  they  are  by  him  transferred  to 
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assignee  or  assignees,  in  the  election  of  whom  the  bankrupt 
has  no  voice,  and  over  whose  acts  in  the  premises  the  law 
assumes  entire  and  exclusive  control.  Hence,  the  proposi- 
tion in  the  argument  against  the  discharge  of  the  petitioner, 
that  "it  was  his  duty  to  see  that  the  assignee  published 
notice,  and  to  complain  of  him  to  the  court  in  case  of  his 
neglecting  to  do  so,"  seems  very  illogical,  and  if  affirmed 
by  the  court  would  throw  responsibilities  and  burdens  upon 
the  person  who  has  delivered  up  all  he  was  worth  in 
payment  of  his  debts, .  which  should  in  every  respect  per- 
tain to  those  having  the  legal  interest  in  the  distribution  of 
the'  assets  of  the  bankrupt. 

Evidence  sustaining  the  second  specification  has  not  been 
presented  to  the  court ;  the  transcript  offered  not  being  per- 
fect, is  inadmissible  as  evidence. 

And  now  this  petitioner  having  done  and  performed  all 
matters  and  things  required  by  law,  and  obeyed  the  orders 
of  this  court  in  the  premises,  his  final  discharge  as  prayed 
for  must  be  granted. 


REPORTS  OF   CASES 

DETERMINED   IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY  OF  NEW  MEXICO. 

JANUARY  TERM,  1871. 


GEETEUDE  E.  HUNTINGTON,  LATE  GERTRUDE  E.  WEBB, 
ADMINISTRATRIX  OF  THE  ESTATE  OF  NATHAN  WEBB, 
DECEASED,  v.  WILLIAM  H.  MOOEE  AND  WILLIAM 
C.  MITCHELL. 

INTERLOCUTORY  ORDER,  WHAT  is.— Any  order  or  decree  made  during  the 
progress  of  a  cause,  which,  does  not  wholly  dispose  of  the  merits  of  the 
case,  is  interlocutory  only. 

FINAL  DECISION  ONLY  is  APPEALABLE.— No  appeal  lies  in  this  territory  ex- 
cept from  a/flnal  decision  in  a  cause. 

ORDER  FOR  PAYMENT  OF  MONEY  INTERLOCUTORY  AND  NOT  APPEALABLE, 
WHEN. — An  order  made  by  a  district  judge,  upon  petition  of  the  plaint- 
iff in  a  suit  brought  by  such  plaintiff  as  administratrix  of  her  deceased 
husband,  to  compel  an  accounting  and  settlement  by  the  defendants  as 
copartners  of  the  intestate,  which  requires  the  defendants  to  pay  to  the 
plaintiff  a  certain  sum,  for  her  actual  support,  "to  be  credited  to  said 
defendants  on  the  final  accounting  in  this  cause,"  is  interlocutory  only 
and  therefore  not  appealable. 

APPEAL  from  the  district  court.     The  opinion  states  the 
case. 

Noble  and  TompJcins,  for  the  defendants  and  appellants. 
Elkins  and  Wheaton,  for  the  plaintiff  and  appellee. 

By  Court,  WATERS,  J. : 

This  is  a  motion  to  dismiss  the  appeal  upon  the  ground 


472  HUNTING-TON  v.  MOORE.  [Sop.  Ct. 


Opinion  of  the  Court— Waters,  J. 


that  the  order  made  by  the  chief  justice  at  chambers  was 
not  a  final  one.  The  case  before  us  may  be  stated  in  a 
few  words.  It  appears  from  the  pleadings  that  the  de- 
ceased was  a  joint  partner  of  the  defendants  in  a  mercan- 
tile firm,  under  the  name  and  style  of  W.  H.  Moore  &  Co., 
and  that  the  complainant  in  this  cause  was  the  wife  of  the 
said  Nathan  Webb,  deceased.  It  also  appears  that  she  be- 
came the  administratrix  of  the  estate  of  her  deceased  hus- 
band, Webb;  and  it  further  appears  that  she  is  the  sole 
heir  at  law  of  the  personal  estate  of  her  deceased  hus- 
band. As  administratrix  of  her  deceased  husband,  and 
heir  at  law,  she  filed  her  bill  in  chancery,  August  31,  1868, 
against  the  defendants,  the  surviving  partners  of  said  Webb, 
for  a  settlement  of  the  estate,  and  on  the  twenty-seventh  of 
September,  1869,  filed  her  petition  and  affidavit  in  this 
cause,  praying  the  court  to  make  an  order  on  the  defend- 
ants for  the  payment  to  her  of  the  sum  of  one  thousand 
dollars,  out  of  the  funds  belonging  to  said  partnership, 
alleging  the  same  to  be  necessary  for  actual  support.  The 
court  below  at  chambers,  on  the  pleadings  and  affidavits 
presented,  in  the  exercise  of  its  discretionary  power,  made 
an  order  on  the  defendants  requiring  them  "to  pay  to  the 
complainant  or  to  her  order,  or  to  her  solicitor,  Stephen  B. 
Elkins,  or  to  his  order,  the  sum  of  one  thousand  dollars, 
said  sum  of  one  thousand  dollars  to  be  credited  to  said  de- 
fendants on  the  final  accounting  of  this  cause." 

On  the  twelfth  of  October,  1869,  the  defendants  filed  a 
motion  asking  the  court  at  chambers  to  set  aside  and  vacate 
the  order  aforesaid,  which  motion  by  the  court  at  chambers 
was  overruled,  and  they  now  appeal  to  this  court.  But  one 
question  presents  itself  in  the  consideration  of  this  motion, 
and  that  is,  was  said  order  a  final  decision,  judgment,  or 
decree  from  which  an  appeal  could  be  taken?  Before  pro- 
ceeding to  a  full  consideration  of  this  question,  it  may  be 
necessary  here  to  state,  that  any  order  or  decree  made  dur- 
ing the  progress  of  a  cause,  which  does  not  wholly  dispose 
of  the  merits  in  the  case,  is  an  interlocutory  order  or  decree 
only,  and  orders  of  this  kind  are  frequently  and  necessarily 
made  in  the  progress  of  the  cause.  The  causes  for  which 
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they  may  be  made  are  numerous  and  known  to  every  chan- 
cery practitioner. 

The  organic  act  provides,  among  other  things,  that  "bills 
of  exception  and  appeals  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  said  district  courts  to  the  supreme 
court,  under  such  regulations  as  may  be  prescribed  by  law." 
This  provision,  if  it  means  anything,  means  that  appeals 
may  be  taken  from  all  final  decrees  and  judgments  which 
finally  dispose  of  the  merits  in  the  cause,  and  is  in  perfect 
harmony  with  the  acts  of  congress  regulating  appeals  in  the 
courts  of  the  United  States. 

The  legislature  in  pursuance  of  this  provision  of  the  or- 
ganic act,  provides  that  "every  person  aggrieved  by  any 
judgment  or  decision  of  any  circuit  court  in  any  civil  case, 
may  make  his  appeal  to  the  supreme  court:"  Rev.  Stat. 
106,  sec.  2.  Section  14,  pp.  110-118,  provides  "that 
all  suits  brought  in  the  district  court  in  this  territory, 
which  shall  have  been  determined  in  said  court,  if  either  of 
the  parties  shall  desire  to  take  an  appeal  from  the  judgment 
of  said  court  to  the  supreme  court,  on  complying  with  the 
provisions  of  the  law  regulating  appeals,  said  appeal  may 
be  allowed;"  and  these  enactments  by  the  legislature  are 
nothing  more  than  a  repetition  of  the  provisions  of  the  or- 
ganic act  above  referred  to,  only  in  different  language,  and 
when  taken  together  there  can  be  no  doubt  that  appeals  are 
confined  to  final  decisions  on  the  merits  of  the  cause  in  the 
district  courts.  That  part  of  the  organic  act  which  provides 
that  appeals  shall  be  allowed  "under  such  regulations  as  may 
be  prescribed  by  law,"  is  only  intended  to  give  to  the  legisla- 
ture the  power  of  prescribing  the  manner  in  which  appeals 
may  be  taken  after  final  judgment  or  decree  is  had.  This 
power  they  appear  to  have  exercised,  and  have  prescribed 
the  manner  in  which  appeals  may  be  taken  to  the  supreme 
court  on  final  judgment  or  decree. 

We  now  come  back  to  the  question  at  issue:  Was  the 
order  made  by  the  chief  justice  at  chambers  a  final  order, 
disposing  of  the  whole  merits  of  the  cause,  reserving  no 
further  questions  or  directions  for  the  further  judgment  of 
the  court?  If  it  was,  there  can  be  no  doubt  that  the  ap- 
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peal  was  well  taken  and  the  cause  within  the  jurisdiction 
of  the  court.  If,  on  the  contrary,  it  was  not,  then  the 
appeal  must  be  dismissed  for  want  of  jurisdiction.  Let  us 
examine.  The  order  itself  provides  that  the  sum  of  one 
thousand  dollars,  ordered  to  be  paid  complainant,  shall 
"be  credited  to  said  defendants  on  the  final  accounting  in 
this  cause."  This  language  is  explicit  enough  and  easy  to 
be  understood,  and  shows  clearly  that  the  merits  of  this 
cause  are  not  disposed  of  by  this  order;  that  there  is  a 
final  accounting  to  be  made,  at  which  time  this  one  thou- 
sand dollars  is  to  be  credited  to  defendants.  Counsel  for 
defendants  claim  that  this  order  is  final  because  it  can 
be  enforced  by  execution.  This  is  no  argument  or  au- 
thority that  the  order  should  be  regarded  as  final.  It  is 
long  since  settled,  and  well  settled,  that  every  court  of  rec- 
ord, and  especially  courts  of  chancery,  are  clothed  with 
all  necessary  power  for  the  enforcement  of  these  orders. 

As  before  stated,  orders  are  frequently  and  necessarily 
made  during  the  progress  of  a  cause,  and  while  such  orders 
may  and  frequently  do  affect  and  enter  into  the  merits  of 
the  cause,  they  are  interlocutory  only,  and  intended  as  a 
means  of  advancing  the  interest  of  the  parties  under  the 
control  of  the  court,  until  the  rights  of  the  parties  con- 
cerned can  be  adjudicated  by  a  final  decree.  That  such 
is  the  object  of  all  orders  made  in  a  cause  during  the 
progress  of  the  same  is  well  settled.  The  order  in  the 
cause  before  us  was  made  during  the  progress  of  the  cause, 
and  while  it  was  an  order  for  the  payment  of  a  specified 
sum  of  money,  and  affected  and  entered  into  the  merits  of 
the  cause,  it  was  not  final,  for  the  reason  that  it  did  not  dis- 
pose of  the  merits  of  the  whole  case.  In  the  case  of 
Forgay  et  al.  v.  Conrad,  6  How.  201,  referred  to  by 
counsel  for  defendants,  and  relied  upon  as  one  of  the 
principal  authorities,  it  will  be  observed  after  a  careful  ex- 
amination of  that  case,  that  the  object  of  the  bill  filed  was 
to  have  sundry  deeds  therein  mentioned  set  aside.  The 
court  below  passed  a  decree  declaring  the  deeds  in  the  bill 
mentioned  to  be  fraudulent  and  void,  and  that  the  lands 
and  slaves  therein  mentioned  be  delievered  up  to  the  com- 
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plainant,  and  the  only  thing  left  to  be  done  in  the  whole 
case  was  for  the  master  (to  whom  had  been  referred  the 
matter  of  profits  of  the  land  and  slaves  from  the  time  of 
filing  the  bill  until  the  property  was  delivered)  to  make  his 
report  on  these  matters.  "In  all  other  respects,"  the 
court  says,  "the  whole  of  the  matter  brought  into  contro- 
versy by  the  bill  was  finally  disposed  of,"  and  the  motion 
to  dismiss  the  appeal  was  overruled;  but  it  is  plain  to  be 
seen  that  the  merits  of  the  whole  cause  were  disposed  of. 
although,  technically  speaking,  the  decree  was  not  final 
until  after  the  report  of  the  master  was  made  and  approved. 

The  opinion  of  the  court  in  this  case,  as  well  as  in  the 
two  succeeding  opinions  in  the  same  volume  and  on  the 
same  subject,  and  also  Whiting  v.  Bank  of  the  United  States,  13 
Pet.  15,  prove  conclusively  that  before  an  appeal  can  be 
allowed,  the  merits  of  the  cause  must  first  be  disposed  of. 
In  the  case  of  Humiston  v.  Stainthorp,  2  "Wall.  106,  the 
same  principle  is  again  announced.  The  decisions  of 
the  supreme  court  of  the  United  States  on  this  point  are 
numerous,  and  further  reference  to  authorities  on  this  sub- 
ject is  by  the  court  deemed  unnecessary. 

The  question  raised  by  defendants'  counsel,  that  this 
order  was  made  before  the  replication  was  filed  in  the  case, 
has  nothing  to  do  with  the  question  at  issue  here.  If  he 
takes  advantage  of  it  at  all,  it  should  have  been  made  in  the 
court  below,  at  chambers.  It  is  therefore  not  considered, 
and  on  this  point  no  opinion  is  expressed. 

The  order  in  the  case  before  us  being  interlocutory  only, 
the  other  judges  concurring,  the  appeal  must  be  dismissed 
for  want  of  jurisdiction. 


476  ZECKENDORF  v.  HUTCHISON.  [Sup.  Ct. 


Opinion  of  the  Court— Waters,  J. 


AAEON  ZECKENDOKF   AND   LOUIS  ZECKENDOBF  v. 
JOHN  S.  HUTCHISON. 

SAI.I:  OF  MINING  CLAIM  BEFOBB  PERFECTING  TITLE.— In  case  of  a  sale  of  a 
mining  claim  within  twelve  months  after  its  location  and  before  perfect- 
ing title  thereto  by  sinking  a  shaft  therein,  as  required  by  section  4  of  the 
Revised  Statutes,  the  purchaser  acquires  only  a  contingent  right,  and  his 
claim  can  only  be  made  valid  by  complying  -with  the  requirements  of  said 
section  within  a  year  from  the  original  location. 

COMPLIANCE  WITH  REQUIREMENT  TO  COMPLETE  CLAIM  NOT  PRESUMED.— In  a 
bill  filed  by  a  purchaser  of  a  mining  claim  more  than  a  year  after  the 
location  to  restrain  other  persons  from  taking  mineral  therefrom,  com- 
pliance with  the  steps  required  to  perfect  title  to  such  claim  must  be 
alleged,  and  will  not  be  presumed,  being  in  the  nature  of  conditions 
precedent 

SINKING  SHAFT  ON  ONE  OF  SEVERAL  MINING  CLAIMS,  NOT  SUFFICIENT.— 
Where  a  number  of  persons  locate  one  thousand  five  hundred  feet  of 
mineral  land  in  a  body,  but  not  as  a  company,  but  divide  the  same  into 
various  claims  which  they  hold  in  severally,  the  sinking  of  a  single  shaft 
on  one  of  those  claims  is  not  sufficient  to  perfect  title  to  the  whole. 

PROBATE  JUDGE'S  CERTIFICATE  OF  LOCATION  OF  MINING  CLAIM.— A  probate 
judge's  certificate,  under  the  statute,  as  to  the  location  of  a  mining 
claim,  and  that  the  requirements  of  the  law  have  been  complied  with, 
is  not  conclusive  evidence  of  such  compliance,  as  he  acts  in  such  a  case 
in  a  ministerial  capacity. 

ACT  OF  MINISTERIAL  OFFICER  NOT  CONCLUSIVE  EVIDENCE.— Where  one  acts 
in  a  ministerial  capacity  under  a  positive  statute,  his  act  is  not  conclusive 
as  to  any  matter  essential  to  the  performance  of  any  statutory  provision. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
opinion  states  the  case. 

Charles  P.  Clever,  for  the  appellants. 
JR.  H.  Tompkim,  for  the  appellee. 

By  Court,  WATERS,  J. : 

The  complainants  in  this  case  filed  their  bill  in  chancery 
in  the  court  below,  setting  forth  that  on  the  fourteenth  of 
August,  1867,  the  defendant,  John  S.  Hutchison,  discov- 
ered a  certain  vein  and  deposit  of  gold,  mixed  with  other 
metals  and  minerals,  on  the  south  slope  of  the  San  Lazaro 
mountains,  in  the  county  of  Santa  Fe.  In  exhibit  A, 
which  is  attached  and  made  a  part  of  the  bill,  it  appears 
that  John  S.  Hutchison,  Michael  Ward,  Paufino  Casero, 
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Dolores  Chaves,  Bernardo  Fraise,  James  Patterson,  and 
Juan  Chaves,  to  use  their  own  language,  "located  as  a 
mining  claim  one  thousand  five  hundred  feet,  horizontal 
measurement,"  upon  said  lode,  and  "known  as  the  Santa 
Fe  Candelaria  Lode." 

It  also  appears  that  a  shaft  was  sunk  upon  the  discovery 
claim.  Said  exhibit  further  shows  that  said  claim  of  one 
thousand  five  hundred  feet  was  divided  and  held  in  severally 
by  the  parties  above  stated,  and  each  claim  is  separately  de- 
scribed and  assigned  to  the  respective  parties.  The  bill  further 
shows  that  on  the  twenty-seventh  of  January,  1868,  Bernardo 
Fraise  sold  to  the  complainants  his  claim  on  said  lode  for 
the  sum  of  one  thousand  dollars,  and  that  the  complainants 
were  induced  to  purchase  this  claim  from  said  Bernardo 
Fraise  on  certain  representations  made  to  them  by  the  de- 
fendant in  the  suit;  and  that  afterwards  said  John  S  Hutch- 
ison entered  upon  the  claim  purchased  by  complainants  of 
said  Bernardo  Fraise,  and  was  carrying  therefrom  large  quan- 
tities of  mineral,  to  the  value  of  about  five  thousand  dollars. 
Whereupon  complainants  prayed  the  court  to  enjoin  said 
John  S.  Hutchison  and  his  confederates  from  taking  from 
said  claims  any  more  gold-bearing  quartz  until  the  title  to 
the  same  be  established  in  a  suit  then  pending  in  the  dis- 
trict court  of  the  first  judicial  district.  To  this  bill  defend- 
ant demurred.  The  demurrer  was  sustained,  and  the  bill 
dismissed. 

The  only  question,  then,  to  be  considered  in  this  case,  is 
whether  the  court  below  erred  in  sustaining  the  demurrer. 
It  will  be  remembered  that  the  location  of  the  claim  in 
question  was  made  and  approved  by  the  probate  judge  of 
Santa  Fe  county,  on  the  seventeeth  day  of  August,  1867, 
from  which  time  Bernardo  Fraise  had  twelve  months  in 
which  to  perfect  his  title,  by  sinking  a  shaft  of  not  less  than 
twenty  feet  in  depth,  as  provided  in  section  4,  Revised  Stat- 
utes, p.  728. 

The  sale  of  the  claim  to  complainants,  and  on  which  they 
rely  for  title,  by  reference  to  exhibit  D,  will  be  found  to 
have  been  made  on  the  twenty-seventh  day  of  January,  1868, 
a  little  over  five  months  from  the  date  of  the  location  of  the 
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claim.  Section  5,  on  the  same  page  of  the  statute,  pro- 
vides, "that  claims  or  locations  as  defined  in  the  first, 
second,  third,  and  fourth  sections  of  the  same  act  may  be  sold 
and  transferred  by  the  owner  or  owners  thereof,  by  deeds 
of  conveyance  in  the  same  manner  as  is  now  provided  by 
law  for  the  conveyance  of  real  estate,"  etc.  Under  this 
section  there  can  be  no  doubt  as  to  the  right  of  the  owner 
of  a  claim  to  sell  the  same  by  deed  when  he  shall  have  com- 
plied with  the  requirements  of  those  sections.  Until  those 
sections  are  complied  with,  he  has  only  what  may  be  termed 
a  contingent  claim  to  dispose  of,  and  if  he  sells  the  same  the 
purchaser  is  required,  before  his  claim  can  become  valid,  to 
comply  with  the  requirements  of  said  sections  within  the 
period  of  one  year,  commencing  from  the  time  the  claim 
was  located,  and  if  he  fails  to  comply,  his  right  to  the 
claim  ceases  to  exist  at  the  expiration  of  the  year. 

The  counsel  for  complainants  argue  that  the  bill  is  good, 
and  that  this  court  will  presume  that  all  the  requirements 
of  the  statute  have  been  complied  with  on  the  part  of  Ber- 
nardo Fraise,  at  the  time  he  sold  the  claim  in  question  to 
complainants.  This  is  not  law,  and  this  court,  in  the  exer- 
cise of  its  equity  jurisdiction,  will  not  undertake  to  presume 
the  performance  of  the  statutory  requirements  which  are 
conditions  precedent  to  the  acquiring  of  a  title  to  mineral 
claims.  For  instance,  if  a  man  files  a  bill  as  executor,  and 
does  not  state  in  it  that  he  had  proved  the  will  in  the 
proper  court,  the  bill  would  be  held  bad  on  demurrer. 
The  proving  of  the  will  is  a  condition  precedent,  and  will 
not  be  presumed  by  courts  to  have  been  complied  with;  so 
also,  the  executor  of  a  deceased  person  has  an  interest  in  all 
the  personal  property  of  his  testates;  but  until  he  has 
proved  the  will  he  has  no  right  to  assert  his  right  in  a  court 
of  justice.  So  it  is  in  every  case  where  certain  statutory  re- 
quirements are  conditions  precedent  to  the  full  exercise  of 
the  power  sought  to  be  enforced  or  the  thing  done. 

The  bill  should  state  that  all  the  requirements  of  the 
law  necessary  to  a  complete  title  had  been  complied  with. 
The  mere  statement  of  the  location  and  sale  to  complain- 
ants by  deed  is  not  sufficient.  But  it  is  insisted  that  there 
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is  equity  in  this  bill,  and  it  must  therefore  be  held  good, 
and  that  we  shall  enforce  equity  over  the  well-established 
rules  of  practice  by  which  courts  of  equity  are  governed. 
We  do  not  see  anything  in  this  bill  that  will  justify  a  de- 
parture from  the  usual  mode  of  obtaining  equitable  relief. 
Neither  do  we  feel  authorized  in  establishing  a  mode  of 
practice  hitherto  unknown  to  the  courts  of  equity. 

Here  we  might  stop,  but  as  some  other  questions  were 
raised  in  the  course  of  the  argument  by  counsel,  we  will 
notice  them  briefly.  The  first  was,  that  the  parties  who 
located  these  one  thousand  five  hundred  feet  on  the  lode 
was  a  company,  and  as  such,  but  one  shaft  was  necessary 
to  be  sunk  on  the  entire  one  thousand  five  hundred  feet. 
The  bill  does  not  disclose  the  fact  that  they  were  a  company. 
On  the  contrary,  the  bill  proper  and  the  exhibits  attached 
thereto,  and  by  the  complainants  made  a  part  of  the  bill, 
prove  conclusively  that  the  various  claims  were  held  in 
severalty  by  the  respective  claimants.  The  deed  itself, 
executed  by  Bernardo  Fraise  to  complainants,  on  its  face 
denies  the  existence  of  a  company,  or  partnership  of  any 
kind;  for  it  purports  to  sell  the  very  claims  by  number, 
assigned  to  Bernardo  Fraise,  at  the  time  of  the  location,  and 
by  him  held  in  his  own  right. 

But  counsel  refers  to  the  certificate  of  location  by  the 
probate  judge  of  Santa  Fe  county,  to  prove  that  this  was 
one  claim,  and  that  the  requirements  of  the  law  had  been 
complied  with;  and  that  such  certificate  was  not  only  prim  a 
facie,  but  conclusive  evidence  of  a  full  compliance  with  the 
law.  The  probate  judge,  in  the  discharge  of  this  duty  con- 
ferred upon  him  by  statute,  acts  only  in  a  minsterial 
capacity,  and  can  not  exceed  the  powers  given  him  by  law. 
Neither  is  his  certificate  conclusive  evidence  of  a  full  com- 
pliance with  the  law.  To  hold  that  the  a,cts  of  an  officer 
acting  under  a  positive  statute  in  a  ministerial  capacity 
shall  be  conclusive  evidence,  is  against  natural  justice.  It 
is  not  in  the  power  of  the  legislature,  under  our  form  of 
government,  to  make  it  conclusive  as  to  matters  which  are 
essential  to  the  performance  of  any  statutory  provision. 
This  principle  of  law  is  well  settled. 
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The  questions  of  the  representations  made  by  defendant 
to  complainants  of  the  condition  of  the  claim  in  question, 
and  the  entering  on  the  claim  by  defendant,  have  nothing 
to  do  with  the  question  before  us,  and  are  not  considered. 

Entertaining  these  views,  our  conclusion  is  that  the  bill 
is  defective  in  not  stating  that  all  the  requirements  of  the 
law  had  been  complied  with,  either  on  the  part  of  Bernardo 
Fraise  or  complainants,  and  the  demurrer  was  properly 
sustained,  and  that  the  judgment  of  the  court  below  should 
be  affirmed. 

The  other  judges  concur. 


JUAN  A  TAFOYA  v.  MANUEL  GAECIA  ET  AL. 

PREVIOUS  ACTS  NOT  CONTAINED  IN  REVISED  STATUTES,  REPEALED.— All  laws 
enacted  prior  to  the  session  of  the  territorial  legislature  of  1864-65  which 
are  not  contained  in  the  revised  statutes  adopted  at  that  session,  were 
Impliedly  'repealed  by  such  omission.  Hence,  the  act  of  January  26, 
1860,  relating  to  trials  of  the  right  of  property,  is  not  now  In  force. 
Contra,  Waters,  J.,  dissenting. 

APPEAL  from  the  district  court  for  Bernalillo  county. 
The  case  is  stated  in  the  opinions  of  the  judges. 

B.  H.  Tompkins,  for  the  appellant. 
Joab  Houghton,  for  the  appellees. 

By  Court,  JOHNSON,  J. : 

At  the  October  term,  1868,  of  the  district  court  for  Ber- 
nalillo county,  judgment  was  given  in  an  action  in  favor  of 
Henry  Springer  against  Jose  Antonio  Tafoya  and  Cresencio 
Jaramillo,  and  afterward  upon  that  judgment  execution  was 
issued,  by  virtue  of  which  Manuel  Garcia,  then  sheriff  of 
that  county,  levied  upon  certain  property  as  property  of 
Jose  Antonio  Tafoya,  one  of  the  defendants  to  said  judg- 
ment. On  the  nineteenth  of  March,  1869,  Juana  Tafoya 
commenced  proceedings  under  an  act  of  the  legislature  of 
the  session  of  1859-60,  to  claim  as  hers  the  property  re- 
ferred to.  Subsequently,  at  a  special  term  of  the  district 
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court  for  said  county,  held  in  July,  1869,  the  claimant, 
Juana  Tafoya,  by  her  counsel,  moved  the  court  to  direct  an 
issue  to  be  made  between  the  parties  as  to  the  right  to  said 
property,  which  motion  was  overruled  and  the  claimant's 
suit  dismissed.  And  from  this  judgment  the  claimant  ap- 
peals to  this  court. 

The  question  to  be  determined  here  is,  whether  the  legis- 
lature, by  the  act  of  January  24,  1865,  entitled  "An  act 
relative  to  the  revision  of  the  statutes,"  intended  that  the 
revised  statutes  by  that  act  adopted  should  render  nugatory 
and  void  all  statutes  of  a  public  nature  enacted  anterior  to 
the  passage  of  said  act,  and  not  contained  in  that  revision 
or  passed  during  the  session  of  the  legislature  of  1864-65. 
The  solution  of  this  question  of  intention  is  to  be  derived, 
not  alone  from  the  context  of  the  act  referred  to,  of  January 
24,  1865,  but  from  the  acts  of  January  3,  and  February  2, 
1859,  relative  to  the  revision  of  the  statutes  (published  with 
that  revision),  and  the  circumstances  requiring  the  revision. 

The  act  of  January  3,  1859,  required  the  governor  to  ap- 
point a  commission  "to  collect,  revise,  and  put  into  system- 
atic order  the  laws"  then  "in  force  in  this  territory,"  and 
to  do  other  things  in  the  premises  specified  in  the  act.  The 
act  of  February  2,  of  the  same  year,  is  amendatory  of  this 
act,  and  required  the  commission  referred  to  to  recommend 
such  changes  and  amendments  of  existing  laws  as  the  com- 
mission might  "deem  necessary  and  proper  to  give  effect  to 
said  laws;"  and  says,  further,  "that  said  commission,  on 
making  their  report  to  the  legislature  of  the  revision  of  the 
laws  proposed  by  them,  shall  report  at  the  same  time  the 
changes  and  amendments  for  adoption  or  rejection  by  the 
legislative  assembly."  That  the  commission  did  as  required 
of  them  by  the  foregoing  acts  in  revising  the  statutes,  and 
reported  to  the  legislature  the  changes  and  amendments  for 
adoption  or  rejection,  is  to  be  inferred  from  the  preamble 
to  the  act  of  January  24,  1865:  "Whereas,  the  commission 
of  revisers  appointed  by  the  governor  have  reported  to  this 
assembly,  through  the  joint  committee  of  both  houses,  a 
revision  of  the  statutes  of  this  territory,"  etc.  Then  after 
this  predication,  the  preamble  says,  "therefore,"  and  the 
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act  proceeds  with  the  style  "be  it  enacted,"  etc.  (appendix  to 
Rev.  Stats,  and  Laws,  742-744,  section  1),  "that  the  revision 
of  the  statutes  commencing  with  article  1,  entitled  lAce- 
quias,'  and  ending  with  article  67,  entitled  'Woods  and 
Prairies,'  with  all  and  each  of  the  articles  and  chapters  in- 
clusive, be,  and  the  same  are  hereby  declared  to  be  the  re- 
vised statutes  and  laws  of  the  territory  of  New  Mexico,  and 
as  such  shall  have  full  force  and  effect  in  all  courts 
thereof." 

Thus  the  legislature,  six  years  after  the  enactment  of  the 
statutes  authorizing  the  revision  of  our  statute  laws,  received 
the  report  of  the  commission  in  the  premises,  and  by  adopt- 
ing the  revision  of  the  commissioners  made  their  work  its 
own;  and  declared,  with  all  the  necessary  formality  and 
solemnity,  that  this  "revision  of  the  statutes,"  described  in 
language  so  certain  as  to  place  their  identity  beyond  ques- 
tion, "shall  be  the  revised  statutes  and  laws,  and  as  such 
shall  have  full  force  and  effect  in  all  courts."  By  the  term 
revised  statutes  is  to  be  understood  not  merely  the  compila- 
tion or  collecting  together  of  existing  statutes,  but  also  the 
amendation  or  expurgation  of  such  provisions  as  the  revis- 
ers might  deem  unnecessary.  The  commissioners  may  have 
thought  proper,  in  performing  the  duties  required  of  them, 
to  amend  the  statutes  by  omitting  (and  they  were  undoubt- 
edly authorized  by  law  to  do  so)  entire  statutes  in  force  or 
parts  of  statutes  prior  to  the  session  of  the  legislature  at 
which  these  revised  statutes  were  adopted,  and  when  such 
acts  are  not  found  included  among  those  which  the  act  of 
January  24,  1865,  declares  "shall  have  full  force  and  effect 
in  all  courts,"  as  the  Revised  Statutes  and  Lawrs  of  the  Terri- 
tory of  New  Mexico.  The  presumption  is  warrantable  that 
it  was  the  intention  that  they  should  thereafter  have  "no 
force  and  effect."  Such  intention  of  the  legislature  is  the 
more  forcibly  to  be  inferred  from  the  use  of  the  word  "full" 
before  the  words  "force  and  effect."  As  though  not  satis 
fled  that  the  words  "force  and  effect"  would  sufficiently 
express  its  intention,  the  legislature  qualified  them  writh 
the  word  "full,"  meaning  complete,  no  room  for  anything 
else,  exclusive. 
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Such  intention  is  further  to  be  inferred  from  the  saying, 
in  the  fourth  section  of  the  act,  as  to  laws  passed  during 
the  session  of  1864-G5,  "that  all  laws  of  a  general  nature 
which  shall  be  passed  and  approved  during  the  present  ses- 
sion of  this  assembly  shall  be  included  in  the  said  revision 
as  an  appendix,  and  shall  have  force  and  effect  as  a  part  of 
the  said  revised  laws  and  statutes." 

"Where  the  intent  of  the  statute  is  plain,  nothing  is  left 
to  construction;  where  the  intention  is  to  be  ascertained, 
everything  from  which  aid  can  be  derived  is  to  be  regarded, 
and  the  title  of  an  act  claims  a  degree  of  notice,  and  will 
have  its  due  share  of  consideration:"  'United,  States  v.  Fisher 
et  aL,  2  Cranch,  358,  386. 

"The  spirit,  as  well  as  the  letter  of  the  statute,  must  be 
respected;  and  where  the  whole  context  of  a  law  demon- 
strates a  particular  intent  in  the  legislature  to  effect  a  cer- 
tain object,  some  degree  of  implication  may  be  called  in  to 
aid  that  intent:"  Durousseau  v.  The  United  States,  6  Cranch, 
307,  314. 

"In  the  construction  of  the  statutory  or  local  laws  of  a 
state,  it  is  frequently  necessary  to  recur  to  the  history  and 
situation  of  the  country,  to  ascertain  the  reason,  as  well  as 
meaning,  of  their  provisions,  to  enable  a  court  to  apply  the 
different  rules  for  construing  statutes:"  Preston  v.  Browdcr, 
1  Wheat.  115,  121. 

It  is  a  fact  well  known,  not  only  to  the  bench,  bar,  and 
magistracy,  but  to  the  people  of  this  territory,  that  at  the  time 
of  the  passage  of  the  act  adopting  the  Revised  Statutes,  many 
of  the  pamphlet  laws  of  previous  sessions  of  the  legislature 
were,  and  had  been  for  several  years,  out  of  print,  and  out 
of  the  possession  of  most  of  the  officers  whose  duty  it  is  to 
execute  the  laws.  A  fact  so  notorious  could  not  but  have 
been  within  the  knowledge  of  the  legislature  of  1858-50, 
which  authorized  the  revision,  as  well  as  that  of  18(54-05, 
which  adopted  the  revision,  and  declared  it  to  be  "the  re- 
vised statutes  and  laws  of  the  territory  of  New  Mexico," 
and  required  them,  "as  such,"  to  "have  full  force  and 
effect  in  all  courts  thereof."  Hence,  the  inference  is  irre- 
sistible, that  it  was  the  intention  of  the  act  of  January  24, 
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1865,  to  place  before  the  people  in  the  "revised  statutes 
and  laws,"  all  the  acts  of  a  public  nature,  of  previous  ses- 
sions, which  the  legislature  deemed  proper  to  be  continued 
in  force.  This  inference  is  strongly  supported  by  the  fact 
that  the  territory  had  no  funds,  from  the  national  treasury 
or  any  other  source,  available  for  reprinting  the  statutes 
of  sessions  previous  to  that  of  1864-65,  otherwise  than  by  a 
revision  or  compilation. 

Now,  in  this  view  of  the  case,  it  seems  that  the  decision 
of  the  court  below  should  be  affirmed.  A  reversal  would 
have  the  effect  of  requiring  judges,  magistrates,  other 
officers,  and  the  masses  of  the  people  to  act  under  statutes 
of  the  requirements  of  which  the}'  could  inform  themselves 
only  by  procuring,  at  vast  individual  expense,  from  the 
secretary  of  the  territory,  manuscript  copies  of  most,  if  not 
all,  of  the  acts  of  the  legislature  anterior  to  the  session  of 
1864-65;  and  by  careful  study  of  such  voluminous  masses, 
ascertain  what  provisions  of  law  have  been  repealed,  and 
what  remain  in  force;  eaci  judge,  magistrate,  officer,  and 
individual  becoming,  as  it  were,  a  reviser  of  the  laws. 

Under  such  conditions,  litigation  would  be  costly  and 
interminable;  each  stage  of  a  cause,  whether  in  a  court  of 
record  or  not  of  record,  wouH  be  attended  with  difficulty 
of  ruling  and  decision,  and  there  would  result  doubt  and 
obscurity  as  to  the  law,  where  the  security  of  society  and 
its  individual  members  requires  clearness  and  certainty. 
Suppose,  for  instance,  in  the  discussion  of  a  question  aris- 
ing in  the  trial  of  a  cause,  it  be  asserted  on  either  side,  that 
there  is  an  unrepealed  statutory  provision  of  the  Kearny 
code,  or  some  act  existing  previous  to  the  adoption  of  our 
present  Revised  Statutes,  and  omitted  from  them,  applicable 
to  the  question.  The  court  or  magistrate  before  whom  the 
cause  is  trying,  if  a  copy  of  a  pamphlet  containing  such 
omitted  provisions  be  presented,  is  unable  to  determine 
whether  such  provisions  may  not  have  been  repealed  by 
some  other  statute,  or  section  or  clause  of  a  statute  likewise 
omitted  from  the  Revised  Statutes,  and  not  available  for  ref- 
erence; a  decision  sustaining  or  overruling  wrould  make 
ground  of  appeal,  and  ultimately  resort  to  this  court  might 
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be  made  in  almost  every  cause,  to  ascertain,  not  what  is  law, 
but  what  is  not  law. 

The  affirmation  of  the  judgment  of  the  court  below  would 
not  leave  the  appellant  or  other  parties  without  legal  remedy 
in  this  or  similar  cases,  nor  effect  statutes  of  a  private  na- 
ture, or  vested  rights  under  any  law  of  this  territory,  while 
a  reversal  would  work  great  mischief. 

WATERS,  J.,  dissenting: 

I  am  compelled  to  dissent  from  the  opinion  of  the  ma- 
jority of  the  court,  for  the  following  reasons:  This  is  an 
action  at  law,,  brought  by  the  plaintiff  against  the  defendant 
for  the  recovery  of  certain  personal  property,  under  an  act 
of  the  territorial  legislature  entitled,  "An  act  providing  for 
the  trial  of  the  right  of  property  in  certain  causes  and  for 
other  purposes;  approved  January  26,  I860."  The  court 
below  refused  to  have  issue  joined  for  the  trial  of  the  rights 
of  the  property  claimed,  and  dismissed  the  case,  whereupon 
the  plaintiff  appeals  to  this  court.  The  court  below  took 
the  position  that  the  law  above  referred  to  was  repealed  by 
the  adoption  of  the  Eevised  Statutes. 

The  only  question  that  presents  itself,  and  which  should 
be  considered  in  this  cause,  is,  whether  an  act  entitled  "An 
act  relative  to  the  revision  of  the  statutes,"  approved  Jan- 
uary 24,  1865  (and  which  will  be  found  on  page  274  of  the 
Revised  Statutes),  repealed  the  act  first  referred  to.  In 
order  to  arrive  at  a  clear  understanding  of  this  question  it 
is  necessary  to  get  as  near  as  we  can  the  intention  of  the 
legislature,  not  only  at  the  time  the  revision  was  authorized, 
but  also  at  the  time  the  revision  was  adopted.  The  great 
object  in  the  construction  of  all  statutes  is  to  ascertain  the 
intention  of  the  enacting  power,  and  the  rules  to  be  ob- 
served for  this  purpose  are  simple  and  too  well  known  to 
need  repetition.  "This  intention  having  been  ascertained, 
the  court  which  refuses  to  carry  it  into  effect  must  be 
regardless  of  its  duty.  It  is  our  duty  to  declare,  not  to 
make  the  law."  To  do  this  correctly  the  ordinary  rules  of 
construction  must  be  adopted,  and  the  meaning  of  words, 
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sentences,  and  phrases,  must  not  be  distorted  to  sustain  an 
opinion. 

In  January,  1854,  the  legislature  passed  a  law,  making  it 
the  duty  of  the  governor  "to  appoint  a  commission  of  two 
or  more  competent  persons  to  collect,  revise,  and  put  in 
systematic  order,  the  laws  then  in  force  in  this  territory, 
and  it  was  made  the  duty  of  said  commission  so  appointed 
to  revise  carefully  the  code  and  the  statutes,  etc.,  and  to 
present  and  return  to  the  next  or  some  other  legislature, 
and  to  his  excellency  the  governor,  a  list  of  all  the  laws  in 
force,  and  also  of  all  those  repealed,"  etc.  What  the  inten- 
tion of  the  legislature  creating  this  revising  commission 
was,  is  clearly  expressed  in  the  language  just  quoted.  It 
was  undoubtedly  their  intention  to  have  a  complete  and 
systematic  revision  of  all  the  laws  then  in  force  contained 
in  one  volume.  This,  indeed,  is  the  great  object  of  all 
revisions. 

Six  years  after  the  passage  of  the  act  creating  the  com- 
mission, a  report  appears  to  have  been  made  by  said  com- 
missioners to  the  legislature  then  in  session,  which  was  in 
the  year  1865.  The  legislature,  by  an  act  of  that  session, 
and  heretofore  referred  to,  enacted,  "that  the  revision 
of  the  statutes,  commencing  with  article  1,  entitled  'Ace- 
quiasj  and  ending  with  article  67,  entitled  l  Woods  and 
Prairies,'  with  all  and  each  of  the  articles  and  chapters  in- 
clusive, be,  and  the  same  are  hereby  declared  to  be  the 
revised  statutes  and  laws  of  the  territory  of  New  Mexico, 
and  as  such  shall  have  full  force  and  effect  in  all  courts 
thereof." 

Having  ascertained  the  intention,  as  I  think,  of  the  legis- 
lature authorizing  the  revising  commission,  I  will  now  in- 
quire into  the  intention  of  the  legislature  that  adopted  this 
revision  of  the  statute.  When  this  legislature  declared 
the  revision  to  be  the  Eevised  Statutes  of  New  Mexico, 
they  did  not  thereby  declare  that  all  laws  not  found  in  the 
revision  should  be  repealed.  If  such  was  their  intention, 
they  would  have  said  so  in  express  terms,  or  by  the  use  of 
words  which  are  equivalent  to  an  express  repeal. 

There  is  not  to  be  found  in  the  act  adopting  the  revision  any 
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provision  whereby  laws  not  contained  in  the  revision  should 
be  repealed.  The  words  in  the  section  of  the  act  above 
referred  to,  "be  and  the  same  are  hereby  declared  to  be  the 
revised  statutes  and  laws  of  the  territory  of  New  Mexico," 
contain  the  only  language  in  that  law  which  can  in  any 
way  be  construed  as  a  repeal  of  all  laws  not  embraced  in 
the  revision,  and  it  is  very  clear  to  my  mind  that  this 
language  will  not  authorize  the  repeal  of  the  law  in  ques- 
tion by  any  of  the  rules  known  for  the  construction  of 
statutes. 

From  an  examination  of  the  laws  adopting  the  revised 
statutes  of  several  of  the  states  of  this  union,  I  find  in  some 
of  them  language  like  this:  "That  all  acts  and  parts  of  acts, 
the  subjects  whereof  are  revised  or  consolidated,  and  in- 
consistent with  the  laws  contained  in  the  revision,  are  de- 
clared to.be  repealed."  In  others,  again,  I  find  the  subject 
left  entirely  open,  as  it  is  in  the  law  under  consideration, 
and  to  me  it  appears  very  wise,  indeed,  that  the  subject  of 
the  repeal  of  all  laws  not  found  in  a  revision  of  the  statutes 
should  be  left  open.  For  it  is  a  well  known  fact  in  the  his- 
tory of  legislation,  and  one  that  can  not  well  be  denied,  that 
in  the  hurry  of  legislation,  and  in  the  great  anxiety  on  the 
part  of  the  revisers  to  have  their  work  adopted  before  the 
adjournment  of  the  legislature,  many  things  are  done  which 
should  be  left  undone,  and  that  which  should  be  done 
is  frequently  undone.  And  also  for  the  further  reason, 
that  those  who  are  charged  with  the  work  of  revising  may, 
as  is  frequently  the  case,  omit  through  neglect  or  other- 
wise some  of  the  laws  intended  to  be  put  in  the  revision, 
which  appears  to  be  the  case  with  the  Revised  Statutes  of 
this  territory.  And  it  is  safe  to  presume  that  the  legisla- 
ture took  into  consideration  this  fact,  and  in  order  to  pro- 
tect the  rights  of  the  people  and  the  interests  of  the  terri- 
tory, refused  to  enact  that  all  laws  not  contained  in  the  re- 
vision should  be  repealed.  I  think  that  I  am  warranted  in 
the  opinion  that  this  was  the  intention  of  the  legislature 
that  adopted  the  revision. 

The  law  of  January  26,  1860,  then,  if  repealed  at  all,  is  done 
by  implication,  and  the  rule  is  well  settled,  and  the  result  of  a 
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long  course  of  decisions,  that  repeals  by  implication  are  not 
favored  by  the  courts.  That  there  is  no  direct  repeal  is 
palpably  evident,  and  it  can  only  be  impliedly  repealed  on 
account  of  inconsistency  or  repugnancy.  It  is  not  claimed 
that  this  law  is  inconsistent  or  repugnant  to  any  of  the  laws 
in  the  revision,  and  it  would  hardly  appear  necessary  to 
examine  this  point,  were  it  not  for  the  fact  that  I  hold  that 
if  repealed  at  all,  it  must  be  on  account  of  inconsistency  and 
repugnancy. 

If,  however,  there  is  in  this  law  any  inconsistency  or  re- 
pugnancy with  any  of  the  laws  contained  in  the  revision,  it 
would  then  come  under  the  rule  of  being  impliedly  repealed, 
on  account  of  such  inconsistency  and  repugnancy,  and 
should  be  so  declared.  An  examination  of  the  statutes, 
however,  so  far  as  I  have  the  time  to  examine,  develops 
nothing  that  goes  to  establish  the  fact  that  this  law  is  in 
any  way  inconsistent  or  repugnant  with  any  of  the  laws  in 
the  revision.  "When  the  provisions  of  two  statutes  are  so 
far  inconsistent  with  each  other  that  both  can  not  be  en- 
forced, the  latter  must  prevail;  but  if  by  any  fair  course  of 
reasoning  the  two  can  be  reconciled,  both  shall  stand." 

When  the  legislature  intend  to  repeal  a  law,  we  may,  as 
a  general  rule,  expect  them  to  do  it  in  express  terms,  or  by 
the  use  of  words  which  are  equivalent  to  an  express  repeal. 
No  court  will,  if  it  can  be  consistently  avoided,  determine 
that  a  law  is  repealed  by  implication:  Heirs  of  Ludlow  v. 
Johnson  etal.,  3  Ohio  553  [S.  C.,  17  Am.  Dec.  609];  Miss. 
JR.  _R.  Co.  v.  Macon  Co.  Ct.,  41  Mo.  453;  Buckingham  et  al. 
v.  The  Steubenville  and  Indiana  R.  R.  Co.,  10  Ohio  St.  27; 
Cass  v.  Dillon,  2  Id.  611;  Bac.  Abr.,  tit.  Statutes.  It  is  no 
reason  that  the  law  should  be  declared  repealed  because  it 
is  supposed  to  be  out  of  print.  The  supreme  court  is  not 
responsible  for  this,  and  should  not  be  called  upon  to  de- 
clare a  law  repealed  because  it  is  out  of  print.  That  a  re- 
versal of  the  judgment  of  the  court  below  will  work  an  in- 
convenience on  account  of  such  law  being  out  of  print  is  a 
question  I  hold  we  have  nothing  to  do  with.  That  is  for 
the  law-making  power  of  the  territory  to  consider,  and  if 
they  assume  the  power  and  responsibility  of  keeping  laws 
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out  of  print,  and  thus  depriving  the  people  of  what  properly 
belongs  to  them,  it  is  no  ground  for  calling  upon  this  court 
to  declare  such  laws  repealed. 

On  the  whole,  my  conclusions  are,  that  the  law  of  January 
26,  18GO,  is  not  repealed  by  the  adoption  of  the  Revised 
Statutes;  and  that  there  is  no  inconsistency  or  repugnancy 
in  this  law  with  any  of  the  laws  in  the  revision,  which  by 
the  well-known  rules  of  construction  w^ould  authorize  a  re- 
peal of  the  same  by  implication;  and  that  the  court  below 
erred  in  refusing  to  have  issue  joined  for  the  trial  of  the 
rights  of  the  property  claimed,  and  in  dismissing  the  case. 
The  judgment  of  the  court  below  should  therefore  be  re- 
versed, and  the  cause  remanded  for  trial. 


GERTRUDE  E.  HUNTINGTON  LATE  GERTRUDE  E.  WEBB, 
ADMINISTRATRIX  OF  THE  ESTATE  OF  IS".  WEBB,  DE- 
CEASED, AND  DAVID  L.  HUNTING  TON  v.  WILLIAM 
H.  MOORE  AND  WILLIAM  C.  MITCHELL. 

MATTERS  OP  DEFENSE  NOT  RESPONSIVE  TO  BILL,  How  SET  UP.— Matters  of 
defense  in  a  suit  not  strictly  responsive  to  the  bill  must  be  set  up  by  a 
cross-bill,  and  not  in  the  answer. 

MOTION  TO  AMEND  PROPERLY  REFUSED,  WHEN.— The  overruling  of  a  mo- 
tion of  the  defendants  to  amend  their  answer  to  a  bill  so  as  to  add,  as  a 
party  to  the  suit,  the  complainant's  husband,  she  having  intermarried 
with  him  after  the  commencement  of  the  suit,  is  not  erroneous,  where 
such  party  has  already  been  added  on  the  motion  of  the  complainant. 

ANCILLARY  LETTERS  OF  ADMINISTRATION  NOT  REVOKED,  How.  —  Where 
letters  of  administration  granted  in  another  state,  where  the  intestate 
was  domiciled,  are  revoked,  such  revocation  does  not  affect  ancillary  let- 
ters which  have  been,  in  the  mean  time,  taken  out  in  this  territory  by 
the  same  person,  nor  is  a  suit  previously  brought  by  such  administrator 
in  this  territory  on  behalf  of  the  estate  abated  by  such  revocation. 

WAIVER  OF  OBJECTION  AS  TO  MARRIAGE  OF  FEMALE  PLAINTIFF.  —  Where 
a  female  plaintiff  in  a  suit  in  equity  marries  pending  the  suit,  and  the 
defendant  afterwards  moves  to  amend  so  as  to  make  the  husband  a  party, 
he  thereby  waives  any  objection  that  the  suit  ought  to  have  been  dis- 
missed because  of  such  marriage,  although  the  motion  Is  overruled 
because  the  husband  has  already  been  made  a  party  on  the  complainant's 
motion. 

MARRIAGE  OF  ADMINISTRATRIX,  EFFECT  OF.— The  marriage  of  an  administra- 
trix, plaintiff  in  an  equity  suit,  it  seems,  merely  suspends  the  suit  until 
the  husband  is  made  a  party,  while  at  law  it  puts  an  end  to  the  action. 
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SUFFICIENCY  OF  ADMINISTRATOR'S  BOND  DOBS  NOT  AFFECT  SUIT.— The  ques- 
tion as  to  whether  or  not  an  administrator  has  given  a  sufficient  bond  is 
not  one  with  which  a  court  of  equity,  in  which  such  administrator  has 
sued,  has  anything  to  do. 

FAILURE  TO  OBJECT  TO  DRAFT  REPORT  OF  MASTER  IN  CHANCERY.— Where 
a  party  to  a  suit  in  chancery,  which  has  been  referred  to  a  master,  re- 
fuses to  comply  with  the  master's  summons  to  appear  and  file  objections 
to  his  draft  report,  it  is  the  settled  practice  that  no  objection  made  by 
such  party  to  the  report  after  it  is  filed  will  be  heard. 

RULES  OF  UNITED  STATES  SUPREME  COURT  NOT  APPLIED  TO  TERRITORIAL 
COURT.— None  of  the  rules  adopted  by  the  United  States  supreme  court, 
except  the  ninety-second,  apply  to  territorial  courts.  Therefore,  rule 
83,  giving  thirty  days  to  except  to  a  master's  report,  has  no  application 
to  those  courts. 

CONSOLIDATION  OF  CROSS-SUIT  AND  ORIGINAL  SUIT.— There  is  no  such  thing 
in  equity  practice  as  consolidating  the  issue,  raised  by  a  cross-bill  and 
answer  with  those  raised  by  the  original  bill  and  answer,  although  the 
bill  and  cross-bill  may  be  heard  together. 

ORDER  CLOSING  PROOFS. — The  supreme  court  will  not  disturb  a  decree  in  the 
court  below,  because  that  court  made  an  order  to  close  the  proofs  five 
months  after  the  issues  were  made  up,  where  no  abuse  of  discretion  ap- 
pears. 

DEPOSITION  NOT  SUPPRESSED  WHICH  CONTAINS  SOME  LEGAL  EVIDENCE. — It  is 
not  error  to  refuse  to  suppress  a  deposition  as  a  whole,  when  a  part  of 
the  evidence  contained  in  it  is  legal. 

REFUSAL  TO  SUBMIT  QUESTION  TO  JURY  IN  EQUITY  SUIT.— It  is  within 
the  discretion  of  a  court  of  equity  to  submit  a  particular  question  of  fact 
to  a  jury,  but  its  refusal  to  do  so  is  not  error,  particularly  after  a  refer- 
ence of  the  whole  case  to  a  master,  and  a  finding  by  him  on  that  question, 
as  necessarily  involved  in  his  report. 

MATTER  NOT  RESPONSIVE  TO  BILL  MUST  BE  PROVED.— The  rule  in  equity  is 
that  matter  in  an  answer  not  responsive  to  the  bill  must  be  proven,  even 
though  the  answer  is  sworn  to. 

MASTER'S  FINDINGS  OF  FACT  NOT  REVIEWED.— The  supreme  court  on  ap- 
peal from  a  decree,  will  not  review  findings  of  fact  in  the  master's  report 
in  the  court  below. 

APPEAL  from  the  district  court  of  the  first  judicial  district. 
The  opinion  states  the  case. 

Tompkins  and  Noble,  for  the  defendants  and  appellants. 
Elklns  and  Wheaton,  for  the  plaintiffs  and  appellees. 

By  Court,  WATERS,  J. : 

This  is  a  proceeding  in  chancery.     The  complainant,  Ger- 
trude E.  Huntington  (late  Webb),  filed  her  bill  in  chancery 
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on  the  twenty-second  day  of  January,  1869,  in  the  clerk's 
office  of  the  first  judicial  district  of  this  territory,  against 
the  defendants,  and  on  the  same  day  and  year  filed  a  sup- 
plemental bill.  The  object  of  the  bill  is  to  obtain  a  settle- 
ment of  the  interest  of  N.  Webb,  deceased,  in  the  firms 
of  Win.  H.  Moore  &  Co.,  and  N.  Webb  &  Co.,  of  which 
firms  N.  Webb  is  stated  to  have  been  a  joint  and  equal  part- 
ner with  defendants,  and  doing  business  under  the  name 
and  style  of  Wm.  H.  Moore  &  Co.,  at  Fort  Union,  N.  M., 
and  under  the  name  and  style  of  N.  Webb  &  Co.,  in  South- 
ern New  Mexico,  and  at  Franklin,  Texas.  The  bill  alleges 
that  complainant,  Gertrude  E.  Huntington  (late  Webb), 
was  the  wife  of  N.  Webb,  deceased,  at  the  time  of  his  death, 
and  that  he  died  at  Franklin,  El  Paso  county,  Texas,  Octo- 
ber 15,  1866,  and  that  she  took  out  letters  of  administra- 
tion of  his  estate  before  the  probate  court  of  said  county 
of  El  Paso;  and  that  afterwards  ancillary  letters  of  admin- 
istration were  granted  her  by  the  probate  court  of  Mora 
county,  N.  M.;  and  that  the  defendants  and  the  deceased 
entered  into  a  copartnership  some  time  in  the  year  1859,  for 
the  purpose  of  carrying  on  and  transacting  the  business  of 
post  sutlers  at  Fort  Union,  N.  M.,  and  also  general  dealers 
in  merchandise,  and  contractors,  etc.,  for  supplying  troops 
stationed  at  the  various  military  posts  in  the  territory  of 
New  Mexico;  and  that  said  Webb  put  into  said  firm  the 
sum  of  fifteen  thousand  dollars. 

Complainant  then  alleges  that  she  believes  the  terms  of 
said  copartnership  were  reduced  to  writing,  and  that,  if  not 
lost  or  destroyed,  it  is  in  the  possession  and  under  the  control 
of  the  defendants,  as  it  never  has  been  in  the  possession  of 
complainant;  and  that  early  in  1863  said  copartnership  was 
extended  to  Las  Cruces,  N.  M.,  and  El  Paso  county,  Texas, 
under  the  style  and  name  of  N.  Webb  &  Co.,  and  that  in 
both  of  these  firms  said  Webb  was  an  equal  partner  in  the 
profits  and  losses.  The  bill  charges  that  both  of  these  firms 
were  making  large  sums  of  money  annually  clear  of  ex- 
penses. It  also  sets  forth  that  complainant  made  repeated 
efforts  to  obtain  a  settlement  of  the  interest  of  said  Webb, 
in  the  above-named  firms,  subsequent  to  his  death  and  be- 
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fore  the  filing  of  her  bill,  but  without  avail.  The  bill  also 
sets  forth  that  complainant,  Gertrude  E.  Huntington  (late 
Webb),  is  the  sole  heir  at  law  of  said  Webb,  deceased. 
The  bill  is  very  lengthy,  and  contains  many  statements 
concerning  the  property  of  the  firms,  and  the  amounts  of 
goods  and  money  on  hand  at  the  time  of  the  death  of  said 
Webb. 

To  this  bill  defendants  filed  separate  answers,  although 
in  substance  the  same.  The  answers  deny  that  defendants 
entered  into  a  copartnership  with  said  WTebb,  in  1859,  for 
the  purposes  specified  in  the  bill ;  but  sets  forth  the  fact  to 
be,  that  the  defendants  entered  into  a  copartnership  with 
said  Webb  for  the  purpose  of  carrying  on  a  mercantile  busi- 
ness as  post  sutlers,  at  Fort  Union,  New  Mexico,  said 
Webb  to  receive  an  interest  of  one  eighth  of  the  profits  of 
said  business  for  his  business  talent  and  for  keeping  the 
books  and  acting  as  cashier,  and  that  said  copartnership  did 
not  commence  until  May,  1861.  The  answer  then  denies 
that  said  Webb,  at  the  time  stated  in  said  bill,  paid  into 
said  copartnership  the  sum  of  fifteen  thousand  dollars,  or 
any  other  sum  whatever;  and  denies  that  said  Webb  was  an 
equal  partner  in  the  business  and  to  share  equally  with  the 
defendants  in  the  business;  and  denies  that  the  terms  of  the 
copartnership  were  reduced  to  writing.  The  answer  admits 
that  from  the  commencement  of  the  business  in  southern 
New  Mexico  and  Franklin,  Texas,  as  stated  in  the  bill,  un- 
der the  name  and  style  of  N.  Webb  &  Co.,  the  defendants 
and  said  Webb  were  to  share  equally  in  the  profits  and 
*  losses  of  said  business;  but  that  in  the  business  carried  on 
at  Fort  Union,  New  Mexico,  under  the  name  of  W.  H. 
Moore  &  Co.,  said  Webb  was  only  to  receive  one  eighth 
interest.  The  answer  is  very  long,  and  contains  very  many 
statements  that  are  immaterial  in  the  consideration  of  this 
cause. 

To  the  answers  of  defendants,  complainants  filed  replica- 
tions. 

The  bill  and  exhibits,  together  with  defendant's  answers 
and  exhibits,  and  everything  pertaining  to  the  cause,  was 
by  a  decree  of  the  court  below,  on  application  of  complain- 
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ants,  referred  to  a  master  in  chancery,  "to  take  and  state 
the  accounts  mentioned  in  the  pleadings  in  this  cause,  and 
especially  to  take  and  state  the  accounts  of  the  late  firms  of 
W.  H.  Moore  &  Co.,  Moore,  Adams  &  Co.,  and  N.  Webb 
&  Co.,  with  the  estate  of  N.  Webb,  deceased."  The  master 
was  given  full  power  under  the  decree  to  do  and  perform 
everything  necessary  to  a  full  and  complete  investigation  of 
the  interest  of  N.  Webb,  deceased,  in  the  above  firms. 

In  pursuance  of  this  decree  the  master  appears  to  have 
proceeded  to  ;;n  investigation  of  the  interest  of  N.  Webb, 
deceased,  in  the  firms  above  named,  having  before  him 
during  the  investigation  the  solicitors  for  complainants  and 
respondents,  and  after  having  heard  the  proofs  and  an  ex- 
amination into  the  affairs  of  said  firms,  makes  his  report  to 
the  effect  that  the  interest  of  N.  Webb,  deceased,  in  the 
above  firms  of  W.  H.  Moore  &  Co.  and  N.  Webb  &  Co. 
was  one  third  interest  and  that  the  estate  of  N.  Webb,  de- 
ceased, was  entitled  to  one  third  of  the  net  assets  of  the 
firms  of  W.  H.  Moore  &  Co.  and  N.  Webb  &  Co.,  which 
amounted  to  the  sum  of  ninety-seven  thousand  five  hun- 
dred and  ninety-six  dollars  and  nineteen  cents,  at  the  time 
of  making  his  report,  which  was  August  20,  1870. 

The  record  shows  a  considerable  mixing  up  of  exceptions 
and  objections  to  the  report,  which  will  be  considered  here- 
after in  their  proper  order.  During  the  progress  of  the 
cause  the  complainant,  Gertrude  E.  Webb,  intermarried 
with  David  L.  Huntington,  and  on  motion  of  the  complain- 
ant the  pleadings  were  amended  accordingly  and  the  cause 
allowed  to  proceed  in  the  name  of  Gertrude  E.  Huntington, 
administratrix,  etc.,  and  David  L.  Huntington. 

The  court  below  confirmed  the  report  of  the  master  and 
entered  up  a  decree  accordingly.  The  defendants  moved 
the  court  to  set  aside  the  decree  and  grant  a  rehearing, 
which  was  overruled.  Defendants  then  appeal  to  this 
court,  and  assign  thirty-six  causes  for  error  why  the  decree 
of  the  court  below  should  be  reversed  and  complainant's 
bill  dismissed. 

The  assignment  of  errors  we  will  endeavor  to  consider  as 
near  as  we  can  in  the  order  in  which  they  have  been  pre- 
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sented  in  the  bill  of  errors.  Before  considering  them,  how- 
ever, we  desire  to  say  now,  that  in  the  consideration  of  the 
cause  before  us,  we  will  treat,  as  surplusage,  everything  in 
the  bill  that  pertains  to  matters  outside  of  what  we  con- 
ceive to  be  the  real  object  of  the  bill — a  settlement  of  the 
interest  of  N.  Webb,  deceased,  in  the  firms  of  W.  H.  Moore 
&  Co.  and  N.  Webb  &  Co.  Consequently  all  that  portion 
of  the  bill  pertaining  to  the  alleged  heirship  of  Gertrude  E. 
Huntington  in  and  to  the  personal  estate  of  N.  Webb,  de- 
ceased, will  not  be  considered. 

That  is  a  question  which  more  properly  belongs  to 
another  proceeding  after  the  interest  of  N.  Webb,  deceased, 
shall  have  been  ascertained.  It  has  nothing  to  do  with  the 
real  object  of  the  bill,  and  should  not  have  been  coupled 
with  it.  In  like  manner  whatever  may  appear  in  the 
answers  of  defendants  as  responsive  to  that  part  of  com- 
plainant's bill  will  be  treated  in  the  same  way,  and  likewise 
the  issues  raised  by  the  replication  to  said  answers,  which 
are  altogether  outside  of  the  object  of  the  bill.  The  chan- 
cery practice  is  that  matters  of  defense  not  strictly  respon- 
sive to  the  bill  must  be  set  up  by  a  cross-bill,  and  not  in 
the  answers  to  the  bill  of  complaint.  With  these  observa- 
tions we  will  now  proceed  to  consider  the  alleged  errors, 
except  such  errors  as  may  be  based  on  the  heirship  of  com- 
plainant, and  which  wre  have  regarded  as  surplusage. 

The  fifth  cause  of  error  assigned  is,  that  "the  court  be- 
low erred  in  overruling  the  motion  of  defendants  to  amend 
their  answer."  By  an  examination  of  the  record  it  will  be 
found  that  the  complainant  filed  a  motion  suggesting  the 
marriage  of  complainant  with  David  L.  Huntington,  and 
asking  that  the  said  David  L.  Huntington  be  made  a  party 
to  the  bill,  and  that  the  bill  and  proceedings  in  the  cause 
proceed  in  the  name  of  Gertrude  E.  Huntington,  adminis- 
tratrix of  the  estate  of  Wrebb,  deceased,  and  David  L. 
Huntington,  which  motion  was  sustained.  The  motion  of 
defendants  referred  to  in  this  assignment  of  error  was  made 
for  the  same  purpose,  and  subsequent  to  the  motion  made 
by  complainant  for  that  purpose.  The  motion  was  there- 
fore properly  overruled,  as  the  object  sought  to  be  accom- 
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plished  by  said  motion  was  already  accomplished  by  the 
court  sustaining  the  motion  of  complainants.  In  the  over- 
ruling of  the  motion,  then,  the  court  below  committed  no 
error. 

The  seventh  cause  of  error  assigned  is,  "that  the  court 
below  erred  in  not  dismissing  the  bill,  for  the  reasons  that 
the  bill  charges  that  the  letters  of  administration  granted 
on  the  estate  of  N.  Webb,  deceased,  in  Mora  county,  New 
Mexico,  were  ancillary  to  letters  of  administration  granted 
in  El  Paso  county,  Texas,  and  that  it  appears  in  proof  that 
the  letters  of  administration  granted  in  Texas  had  been 
revoked  by  the  probate  court  of  El  Paso  county,  and  that 
the  letters  of  administration  granted  in  Mora  county,  New 
Mexico,  became  inoperative  and  void." 

We  can  not  see  that  the  revocation  of  the  letters  of  ad- 
ministration granted  to  complainants  by  the  probate  court 
of  El  Paso  county,  Texas,  necessarily  abates  this  suit.  For 
all  that  appears  to  this  court,  letters  of  administration  de 
bonis  non  may  have  been  granted  to  some  other  person  by 
the  probate  court  of  El  Paso  county,  Texas,  on  the  revoca- 
tion of  the  letters  to  complainant,  and  the  ancillary  letters 
remain  and  be  of  such  binding  force  and  effect  as  if  no 
revocation  had  taken  place.  It  by  no  means  follows  that 
ancillary  letters  of  administration  become  inoperative  and 
void  upon  a  revocation  of  the  original  letters  of  adminis- 
tration granted  by  the  probate  court  of  the  county  where 
the  deceased  was  domiciled.  Courts  of  equity  can  not  be 
thus  robbed  of  their  jurisdiction  by  the  action  of  a  probate 
court  in  a  neighboring  state  or  territory;  neither  can  a  per- 
son holding  ancillary  letters  of  administration  be  deprived 
of  the  power  of  administering  on  the  estate,  within  the 
jurisdiction  of  the  probate  court  granting  ancillary  letters, 
in  any  such  way.  On  final  settlement  of  administration 
under  ancillary  letters,  the  administrator  will  be  required 
to  account  to  the  administrator  holding  letters  of  adminis- 
tration from  the  court  where  the  deceased  was  domiciled, 
and  not  before.  There  was  no  error  committed  by  the  court 
below  in  refusing  to  dismiss  the  bill.  There  would  have 
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been  error  had  the  bill  been  dismissed  under  such  a  state  of 
facts. 

The  eighth  error  assigned  is,  that  "the  court  below  re- 
fused to  dismiss  the  bill,  for  the  reason  that  the  records 
show  that  the  suit  had  abated  by  the  marriage  of  Gertrude 
E.  Webb  with  David  L.  Huntington,  and  no  new  letters  of 
administration  had  been  taken  out  in  the  name  of  Gertrude 
E.  Huntington  and  David  L.  Huntington,  her  husband,  nor 
any  new  bond  given  as  such  administratrix."  As  before 
stated,  complainant  suggested  her  intermarriage  with  David 
L.  Huntington,  and  asked  that  he  be  made  a  party  to  the 
bill,  and  that  the  proceedings  in  the  cause  be  carried  on  in 
the  name  of  Gertrude  E.  Huntington,  administratrix,  etc., 
and  David  L.  Huntington.  Defendants  subsequently  moved 
the  court  for  the  same  purpose,  which  motion  was  over- 
ruled,^ the  overruling  of  which  was  assigned  as  error,  and 
has  been  already  considered.  The  defendants  by  this 
action,  as  appears  of  record,  waived  whatever  error  there 
might  be,  by  asking  that  David  L.  Huntington,  her  hus- 
band, be  made  a  party  to  the  proceedings,  thus  acknowl- 
edging the  right  of  the  cause  to  proceed  as  above  referred 
to.  If  defendants  seek  to  take  advantage  of  this,  it  should 
have  been  done  at  the  time  the  marriage  was  suggested, 
and  in  the  proper  manner,  and  then  this  court  could  examine 
into  the  error,  if  error  was  committed.  Outside  of  this, 
.however,  it  appears  to  be  pretty  well  settled  in  equity 
practice,  that  when  a  feme  sole  is  administratrix,  and 
marries  during  the  pendency  of  the  suit,  the  suit  is  only 
suspended  in  its  progress,  until  such  time  as  the  husband  is 
made  a  party  thereto,  when  the  cause  proceeds. 

The  rule  is  otherwise  at  law.  An  abatement  in  the  sense 
of  the  common  law  is  an  entire  overthrow  or  destruction  of 
the  suit  so  that  it  is  ended.  In  the  case  before  us  the  re- 
cord shows  that  steps  were  taken  to  have  the  bill  amended 
on  the  intermarriage  of  Gertrude  E.  Webb  with  David  L. 
Huntington.  That  a  new  bond  should  have  been  given  by 
Gertrude  E.  Huntington,  administratrix,  etc.,  and  her  hus- 
band, David  L.  Huntington,  is  a  question  we  hold  this  court 
has  nothing  to  do  with.  The  matter  of  the  bond  belongs 
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to  the  probate  court  under  whose  jurisdiction  the  estate  is; 
and  it  is  for  the  parties  interested  in  the  distribution  of  the 
estate  and  the  proper  probate  court  to  settle  whatever  ques- 
tion may  arise  as  to  the  sufficiency  of  an  administrator's 
bond. 

The  ninth  cause  of  error  assigned  is,  "that  the  court  be- 
low erred  in  overruling  the  motion  to  grant  to  the  defend- 
ants thirty  days  in  which  to  file  their  exceptions  to  the 
master's  report."  The  disposition  of  this  alleged  error, 
will  carry  with  it  several  of  the  other  errors  assigned  and 
not  yet  disposed  of,  and  settle  one  of  the  principal  points 
in  this  case.  As  before  stated,  the  bill,  answers,  etc., 
were  referred  to  a  master  in  chancery.  By  reference  to  the 
record  it  will  be  found  that  the  master,  after  having  heard 
and  examined  all  matters  referred  to  him,  served,  upon  the 
solicitors  of  the  respective  parties,  notice  to  appear  before 
him  and  make  objections,  if  any  they  had,  to  his  then  draft 
report,  giving  them  four  da}Ts  in  which  to  file  objections 
before  making  his  final  report.  In  response  to  this  notice 
the  counsel  for  defendants  deny  the  right  of  the  master  to 
summon  the  defendants  before  him  for  the  purpose  of 
filing  objections,  and  tells  him  that  by  the  rules  of  the  su- 
preme court  of  the  United  States,  they  have  thirty  days  in 
which  to  file  exceptions  after  he  has  filed  his  report  in  the 
office  of  the  clerk  in  which  the  suit  is  pending.  The  de- 
fendants having  refused  and  failed  to  obey  the  summons  of 
the  master  in  appearing  and  filing  objections  to  his  draft 
report,  the  master  proceeds  and  files  his  report  in  the  office 
of  the  clerk  of  the  court  below. 

On  the  filing  of  this  report  by  the  master,  the  counsel  for 
the  defendants  moves  the.  court  for  thirty  days'  leave  in 
which  to  file  exceptions  thereto,  which  motion  the  court  re- 
fuses. By  the  chancery  practice,  it  is  the  duty  of  the  par- 
ties, when  summoned  to  appear  before  the  master  and  file 
objections,  if  any  they  may  have,  to  his  draft  report,  as  no 
exceptions  on  the  hearing  of  the  report  will  be  considered 
except  those  based  upon  objections  made  to  the  master's 
draft  report.  The  defendants,  in  the  case  before  us,  refused 
to  appear  and  file  objections  to  the  master's  draft  report, 
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and  attempted  to  file  exceptions  to  the  report  as  filed  by  the 
master  in  the  clerk's  office,  which  the  court  below  refused 
to  have  done,  and  we  think  properly.  The  practice  is  well 
settled  that  if  no  objections  are  filed  to  the  master's  draft 
report,  no  exceptions  to  the  report  will  be  entertained  by 
the  court. 

The  authorities  on  this  point  are  numerous,  and  the  prac- 
tice so  well  settled  that  we  deem  it  unnecessary  to  make 
any  reference  to  them.  And  counsel  for  the  defendants  in 
the  court  below  appear  to  have  arrived  at  the.  conclusion, 
and  present  to  the  court  the  petition  of  defendants,  asking 
the  court  to  grant  them  leave  to  now  file  objections  to  the 
master's  report,  and  in  their  petition  state  that  if  this  per- 
mission is  granted  them,  "they  will  at  once,  and  within 
such  time  as  the  court  or  master  in  chancery  may  indicate, 
file  their  objections  to  the  report  of  the  master  in  chancery, 
for  his  action  and  the  action  of  the  court  thereon." 

This  petition  was  supported  by  the  affidavits  of  the  coun- 
sel for  the  defendants,  showing  what  the  practice  in 
chancery  had  been  in  this  territory.  On  this  petition  and 
affidavits  of  counsel,  the  court  below  granted  this  request, 
and  ordered  that  the  report  be  referred  back  to  the  master, 
with  liberty  to  the  defendants  to  file  their  objections  to  the 
same,  and  authority  to  the  master  to  .consider  the  same,  and 
with  the  consent  of  counsel  of  defendants,  further  ordered, 
'•'that  this  cause  is  set  down  for  hearing  on  Monday  next, 
on  the  pleadings,  proofs,  the  master's  report,  and  the  ex- 
ceptions thereto,  if  any  there  be." 

In  pursuance  of  this  order,  the  master  read  the  report. 
Counsel  for  defendants  appeared  before  him  and  filed 
their  objections  to  the  same,  and  the  record  shows  that 
some  of  the  objections  were  sustained  by  the  master,  and 
others  overruled.  The  master,  after  having  passed  upon 
the  objections,  filed  his  then  draft  report  in  the  office  of 
the  court  below.  Immediately  on  the  filing  of  this  report, 
counsel  for  defendants  moved  the  court  for  thirty  days  in 
which  to  file  their  exceptions  to  the  master's  report.  After 
defendant's  agreeing  to  have  the  cause  tried  on  a  day  cer- 
tain, it  was  asking  the  court  indirectly  to  defeat,  vacate,  and 
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set  aside  its  own  order,  made  at  the  solicitation  of  defend- 
ant's counsel,  by  referring  the  report  back  to  the  master, 
and  setting  the  cause  down  for  hearing  on  a  day  certain, 
"on  the  pleadings,  proofs,  the  master's  report,  and  the  ex- 
ceptions thereto,  if  any  there  be."  No  court  having  any 
respect  for  its  own  records,  for  the  dignity  and  purity  of 
a  court  of  equity  and  the  enforcement  of  justice,  would  for 
a  moment  entertain  such  a  motion  as  presented  by  the  coun- 
sel for  defendants  in  this  cause.  Counsel  for  defendants 
claim  that  by  the  eighty-third  rule  of  the  supreme  court  of 
the  United  States,  they  have  thirty  days  in  which  to  file 
their  exceptions  to  the  master's  report. 

In  our  opinion,  this  rule  has  no  application  to  the  courts 
of  this  territory,  and  was  not  so  intended.  There  is  but 
one  rule  among  the  number  that  has  any  reference  to  courts 
in  territories,  and  this  is  the  ninety-second  rule.  The  rules 
referred  to  by  counsel  are  for  the  government  of  the  circuit 
courts  of  the  United  States,  when  acting  as  courts  of  equity; 
and  by  reference  to  the  first,  second,  and  third  rules  it  will 
be  observed  that  the  rules  promulgated  by  the  supreme 
court  of  the  United  States  are  not,  nor  can  be,  applicable 
to  the  practice  in  courts  of  this  territory.  It  is  claimed, 
however,  that  the  district  courts  of  this  territory  are  re- 
garded as  circuit  courts  of  the  United  States.  The  district 
courts  of  this  territory,  by  the  organic  act,  exercise  the  same 
jurisdiction  in  all  cases  arising  under  the  constitution  and 
laws  of  the  United  States,  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States,  and  in  one  sense  may 
be  regarded  as  circuit  and  district  courts,  and  when  the 
rules  prescribed  for  the  government  of  these  courts  are  ap- 
plicable to  the  practice  in  this  territory,  they  no  doubt  will 
be  governed  thereby.  The  courts  of  this  territory  arc 
clothed  with  sufficient  power  to  prescribe  and  enforce  their 
own  rules. 

If  we  were  to  presume  anything  in  connection  witli  this 
motion  asking  for  thirty  days  in  which  to  file  exceptions  to 
the  master's  report,  it  would  be,  that  it  was  interposed  for 
delay,  for  it  appears  from  the  record  that  on  the  overruling 
of  the  motion,  exceptions  were  immediately  filed.  On  a 
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full  examination  of  this  alleged  error,  we  are  unable  to  see 
that  there  was  error  committed  by  the  court  below,  in  over- 
ruling the  motion  asking  for  thirty  days,  or  that  any  injus- 
tice has  been  done  the  defendants  by  the  overruling  of  said 
motion.  The  tenth  and  thirty-fourth  causes  of  error  assigned 
relate  to  the  same  subject  and  will  be  considered  together. 
They  are  to  the  effect,  that  the  court  below  erred  in  over- 
ruling the  motion  to  consolidate  with  this  suit  the  cross-bill 
of  defendants  against  complainants  and  one  Joab  Hough- 
ton,  and  in  not  disposing  at  the  same  time  of  the  issues 
raised  upon  the  cross-bill  and  answers  thereto. 

If  it  is  not  understood,  it  may  as  well  now  be,  that  there 
is  no  such  a  thing  known  in  chancerj"  practice  as  a  consoli 
dation  of  the  issues  raised  by  a  cross-bill  and  answers  with 
the  original  bill  and  answer.  To  permit  such  a  proceeding 
would  be  contrary  to  every  precedent  in  chancer}-  practice, 
and  an  attempt  to  defeat  the  very  ends  for  which  courts  of 
chancery  were  instituted,  by  a  confusion  of  issues,  parties, 
and  pleadings. 

The  cross-bill  in  the  case  before  us  brings  into  this  suit 
a  new  party  and  new  issues,  and  in  fact  is  an  original  bill. 
In  such  a  case,  wrhat  is  to  be  done?  Counsel  for  defendants 
say,  Consolidate  these  causes,  regardless  of  consequences. 
This  we  are  not  inclined  to  do,  but  will  allowr  the  cross-bill, 
if  cross-bill  it  can  be  called,  and  the  issues  thereon  raised 
by  the  answrer,  to  be  heard  in  accordance  with  the  well- 
settled  rules  of  chancery  practice.  Either  party  might  have 
moved  the  court  belowr  so  that  the  original  and  cross-bill,  if 
cross-bill  it  could  be,  might  have  come  on  for  hearing  at 
the  same  time.  This  is  the  usual  practice.  In  the  case 
before  us,  however,  no  such  motion  appears  to  have  been 
made,  and  the  parties  elected  to  proceed  with  the  hearing 
of  the  original  bill.  In  refusing,  then,  to  consolidate  the 
cross-bill  and  answer  with  the  original  bill  and  answer,  we 
can  see  no  error  or  injustice  done  to  either  party. 

The  twelfth  cause  of  error  assigned  is,  that  "the  court 
below  erred  in  granting  the  motion  of  complainant  for  an 
order  closing  the  proofs  of  this  cause."  By  an  examination 
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of  the  record  it  will  be  found  that  the  issues  in  the  case 
before  us  were  made  up  on  March  23,  1870,  on  the  filing  by 
complainants  of  their  replication.  The  motion  to  close  the 
proofs  was  made  on  the  fifteenth  of  August,  1870,  nearly 
five  months  after  issue  joined.  This  would  appear  to  be 
plenty  of  time  for  the  parties  to  take  the  proofs,  and  is  much 
longer  than  is  given  by  many  of  the  state  courts  in  chancery 
proceedings.  The  motion  to  close  the  proofs  was  a  mere 
formal  motion,  addressed  to  the  discretion  of  the  court,  and 
we  may  presume  that  the  court  below,  having  in  its  posses- 
sion all  the  facts  and  circumstance's  of  the  case,  exercised 
its  discretion  for  the  advancement  of  justice.  Nothing  on 
the  record  appears  to  the  contrary,  and  we  are  not  disposed 
to  interfere  with  the  discretionary  powers  of  a  court,  when 
the  record  does  not  disclose  an  abuse  of  that  power. 

The  thirteenth,  sixteenth,  and  eighteenth  errors  assigned 
have  been  disposed  of  in  the  consideration  of  the  ninth, 
and  need  no  further  notice  here.  The  fourteenth  and  seven- 
teenth causes  of  error  assigned  are  to  the  effect  that  "the 
court  below  erred  in  overruling  a  motion  of  defendants  to 
suppress  the  depositions  of  one  Joab  Houghton  and  W.  R. 
Shoemaker,  filed  as  evidence  in  the  cause."  This  motion, 
we  think,  wras  properly  overruled,  for  the  reason  that  said 
depositions  contained  evidence  that  could  not  well  be  sup- 
pressed under  the  rules  of  evidence.  The  motion  went  to 
the  entire  deposition,  and  the  court  could  not  undertake  to 
suppress  them  when  it  was  apparent  on  the  face  of  the 
depositions  that  a  part  of  the  evidence  contained  in  them 
was  legal.  Subsequent  to  the  motion,  defendants  filed 
other  motions  to  suppress  certain  portions  of  the  deposi- 
tions of  said  Joab  Iloughton  and  Shoemaker,  which  mo- 
tions were  in  part  sustained,  leaving  the  depositions,  as  we 
think,  free  from  all  exceptions  and  irrelevant  matters. 

The  fifteenth  cause  of  error  assigned  is,  "that  the  court 
below  erred  in  overruling  the  motion  of  the  defendants  to 
refer  the  disputed  fact  of  the  interest  of  N.  Webb,  deceased, 
in  the  firm  of  W.  IT.  Moore  &  C1o.,  at  Fort  Union,  X.  M., 
to  be  passed  upon  by  a  jury  as  to  that  fact."  This  was 


502  HUNTINGTON   V.    MOORE.  [Sup.   Ct. 


Opinion  of  the  Court— Waters,  J. 


wholly  within  the  discretion  of  the  court,  and  if  the  court 
had  any  doubts  as  to  the  propriety  of  submitting  such  a 
question,  and  from  its  own  knowledge  of  the  facts  and  cir- 
cumstances of  the  whole  case,  that  it  was  not  proper  that  it 
should  be  submitted  to  a  jury,  we  can  see  no  good  reason 
for  interfering  with  that  discretion.  The  authority  of  the 
master,  under  the  decree  of  reference,  to  ascertain  what  in- 
terest N.  Webb,  deceased,  had  in  the  firm  of  W.  H.  Moore 
&  Co.,  was  incidental  to  a  full  discharge  of  his  duty,  and  was 
absolutely  necessary  for  the  execution  of  the  decree  of  ref- 
erence and  the  pleadings  in  the  case.  The  master  having 
ascertained  what  that  interest  was,  there  could  be  no  neces- 
sity for  submitting  this  question  again  to  the  jury.  This 
motion,  like  the  one  above  referred  to,  if  it  meant  anything, 
meant  delay,  and  the  court  below,  in  the  exercise  of  its 
discretionary  powers,  properly  overruled  the  same. 

The  remaining  errors  assigned,  except  errors  two,  three, 
and  thirty-six,  relate  principally  to  the  confirmation  of  the 
master's  report;  hence  will  be  considered  together.  They 
all  resolve  themselves  into  one  question,  which  is,  should 
the  master's  report  have  been  confirmed?  Counsel  for  de- 
fendants have,  in  a  very  able  manner,  presented  numerous 
authorities  to  show  that  the  court  below  erred  in  the  con- 
firmation of  the  master's  report,  and  entering  up  a  final 
decree.  We  have  carefully  examined  most  of  the  author- 
ities referred  to,  and  have  bestowed  a  vast  amount  of  labor 
in  the  consideration  of  this  question,  and  although  some  of 
the  authorities  referred  to  have  some  bearing  upon  the 
question  before  us,  yet  we  are  unable  to  see  that  any  error 
has  been  committed  or  injustice  done  to  the  defendants, 
that  would  justify  this  court  in  reversing  the  decree.  We 
might  stop  here  and  pronounce  the  judgment  of  the  court ; 
but  as  there  were  some  questions  raised  in  connection  with 
the  master's  report  which  deserve  notice,  we  will  briefly  givo 
our  reasons  for  having  arrived  at  the  conclusion  just  stated 
above.  Counsel  for  defendants  claim  that  there  was  no  ev- 
idence in  the  case  before  the  master  that  would  justify  him 
in  arriving  at  the  conclusion  that  N.  Webb,  deceased,  had 
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a  one  third  interest  in  the  firm  of  W.  H.  Moore  &  Co. 
The  bill  charges  that  Webb  had  one  third  interest  in  this 
firm. 

The  answer  denies  this,  and  alleges  that  he  had  but 
one  third  interest  in  the  firm  of  N.  Webb  &  Co.  and  one 
eighth  interest  in  the  firm  of  W.  H.  Moore  &  Co.  This 
averment  in  the  answer  of  one  eighth  interest  in  the  firm  of 
W.  H.  Moore  &  Co.  is  not  responsive  to  the  bill,  and  under 
the  rules  of  equity  practice  must  be  proven.  The  fact 
that  the  answer  is  sworn  to  does  not  affect  this  principle  of 
having  to  prove  strictly  every  matter  not  responsive  to 
the  bill:  See  Brightly  Dig.  314,  858,  and  authorities 
there  cited,  and  2  Sumner,  489.  While  the  rule  is,  that 
it  takes  two  witnesses  to  overcome  a  sworn  answer  wyhen 
responsive  to  the  bill,  yet  it  is  well  settled  that  when 
not  responsive  the  averments  in  the  answer  are  not  en- 
titled to  any  more  weight  than  the  averments  in  the  bill 
1  Wall.  423,  684.  The  answer  then  of  itself  not  being  con- 
clusive as  to  the  one  eighth  interest  in  the  firm  of  W.  H, 
Moore  &  Co.,  the  master,  under  the  pleadings,  was  com- 
pelled to  find  the  interest  to  be  one  third  or  one  eighth, 
and,  in  arriving  at  a  conclusion,  had  to  be  governed 
by  the  evidence  brought  before  him.  He  reports  the  in- 
terest of  N.  Wrebb,  deceased,  to  be  one  third  in  the  firm  of 
WT.  H.  Moore  &  Co.  This  report  is  based  upon  the  find- 
ing of  the  facts  before  him,  and  this  court  will  not  re- 
view the  report  of  the  master  as  to  his  finding  of  the 
facts,  only  for  error  of  lawr  appearing  in  the  report. 

The  thirty-sixth  cause  of  error  assigned  is  for  error  on 
the  face  of  the  record.  In  the  consideration  of  this  error 
we  have  given  the  record  a  full  and  thorough  examina- 
tion with  the  following  result:  The  first  error  apparent 
on  the  face  of  the  record  to  be  considered  occurs  on 
schedule  A,  annexed  to  the  master's  report.  The  error  is 
merely  clerical,  and  appears  patent  upon  the  face  of  tin; 
report.  In  marshaling  the  assets  of  the  firm  of  N.  Webb 
&  Co.,  the  master  charged  as  assets  the  sum  of  seventy-six 
thousand  one  hundred  and  five  dollars  and  sixty-three  cents, 
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as  debts  due  and  owing  to  the  firm  at  Webb's  death,  that 
being  the  total  shown  by  exhibit  A  filed  by  defendants 
as  a  statement  of  debts  due  and  owing.  In  this  sum  was 
included  the  amount  of  "expense  account"  and  "train  ac- 
count," which  were  assets,  and  which  were  deducted  from 
the  amount  of  exhibit  A  aforesaid,  and  properly  deter- 
mined the  actual  amount  of  debts  due  and  owing  to  the  firm 
at  fifty-six  thousand  two  hundred  and  twenty-one  dollars 
and  fifty-six  cents.  In  making  the  calculation  of  fifty  per 
cent,  of  debts  to  be  allowed  as  uncollectible,  the  mas- 
ter deducted  the  amount  of  the  accounts  of  N.  Webb 
and  wife  from  the  amount  of  the  original  statement  of 
debts,  instead,  as  it  should  have  been,  from  the  actual 
amount  of  debts  found  by  deducting  "expense  account'' 
and  "train  account''  from  the  amount  of  said  statement  as 
above  stated.  The  master  thus  allowed  for  uncollectible 
debts  fifty  per  cent,  of  forty-seven  thousand  seven  hundred 
and  sixty-two  dollars  and  forty-six  cents  instead  of  fifty  per 
cent,  of  twenty-seven  thousand  eight  hundred  and  seventy- 
eight  dollars  and  ninety-nine  cents;  thus  allowing  as  un- 
collectible fifty  per  cent,  of  "expense  account''  and 
"train  account,"  which  were  not  charged  or  regarded  as 
assets.  In  other  words,  crediting  these  accounts  in  full 
once  and  fifty  per  cent,  of  them  again.  This  correction 
being  made,  makes  the  amount  to  be  deducted  from  gross 
assets  of  N.  Webb  &  Ce.  fifty-nine  thousand  and  sixty- 
four  dollars  and  forty-four  cents,  instead  of  sixty-nine 
thousand  and  six  dollars  and  eighteen  cents,  as  stated  by 
the  master,  and  leaves  net  assets  ninety-six  thousand  fivo 
hundred  and  sixty-one  dollars  and  seventy-three  cents,  and 
the  amount  due  N.  Webb  at  his  death  from  the  firm  of  X. 
Webb  &  Co.  three  thousand  eight  hundred  and  forty-four 
dollars  and  sixty-seven  cents,  instead  of  five  hundred  and 
thirty  dollars  and  seventy-six  cents,  as  found  by  the  master. 
The  second  error  on  the  face  of  the  record  to  be  consider- 
ered  occurs  in  schedule  B,  annexed  to  the  master's  re- 
port, and  consists  in  charging  as  assets  of  W.  H.  Moore  & 
Co.,  goods,  wares,  etc.,  on  hand  at  Webb's  death,  ninety- 
four  thousand  seven  hundred  and  fifty-eight  dollars  and 
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sixty-one  cents,  the  consideration  due  for  which  is  in- 
cluded in  a  statement  of  debts  due  and  owing  to  the  firm, 
filed  by  defendants  with  their  answers,  and  included  in 
amount  found  as  assets.  The  amount  due  from  Moore, 
Adams  &  Co.,  for  goods,  etc.,  being  considered  as  assets, 
it  was  error  to  charge  also  the  value  of  goods  for  which 
such  payment  was  due.  The  responsibility  for  this  error 
clearly  rests  with  the  defendants.  They  having  furnished 
exhibits  and  statements,  a,s  appears  of  record,  showing 
amounts  with  which  the  respective  firms  were  chargeable; 
the  master  had  a  right  to  regard  such  exhibits  as  fair  to  the 
parties  filing  the  same,  and  they  not  being  objected  to  by 
complainant  as  unfair  or  imperfect  exhibits,  it  was  reason- 
able and  proper  for  the  master  to  take  the  totals,  without 
scrutinizing  the  items  of  such  exhibits.  These  errors  ap- 
pear never  to  have  been  referred  to  in  the  proceedings 
before  the  master,  and  no  objections  or  exceptions  to  the 
same  were  taken  in  the  court  below;  mention  of  it  was  first 
made  in  this  court.  The  error  is  chargeable  to  the  defend- 
ants alone.  But  equity  requires  its  correction.  The  de- 
duction of  the  value  of  the  goods,  wares,  etc.,  chargeable 
as  assets  from  the  total  of  assets  found  by  the  master, 
leaves  gross  assets,  three  hundred  and  ninety  thousand 
four  hundred  and  eighty-five  dollars  and  seventy-seven 
cents,  and  net  assets,  two  hundred  and  thirty-six  thousand 
three  hundred  and  sixty-three  dollars  and  sixty-three  cents, 
of  which  X.  Webb's  interest,  and  the  amount  due  his 
estate  at  his  death  from  the  assets  of  the  firm  of  W.  H. 
Moore  &  Co.,  after  deducting  the  amount  of  accounts  of 
W.  H.  Moore  &  Co.  against  N.  Webb  and  wife,  was  fifty- 
seven  thousand  seven  hundred  and  thirteen  dollars  and 
twenty-one  cents,  to  which  add  amount  due  from  assets  of 
N.  Webb  &  Co.,  three  thousand  eight  hundred  and  forty- 
four  dollars  and  sixty-seven  cents,  makes  total  due  N.  Webb 
at  his  death  the  sum  of  sixty-one  thousand  five  hundred 
and  fifty-seven  dollars  and  eighty-eight  cents. 

Another  error  appears,  which  appears  necessary  to  be 
corrected.  The  master  charged  interest  commencing  two 
years  after  the  death  of  N.  Webb.  Interest  should  have 
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been  charged  from  six  months  after  his  death.    The  account, 
properly  stated,  stands  thus: 

Amount  due  N.  Webb's  estate  from  assets  of 
N.  Webb  &  Co.,  at  time  of  Webb's  death $3,844  69 

Amount  due  at  sajue  date  from  assets  of  W.  H. 
Moore  &  Co 57,713  21 


Total    due   N.  Webb    at   his   death,    which  was 

October  15,  1866 $61,557  88 

Interest  on  this  amount  from  April*  15,  1867  (six 
months  after  death  of  N.  Webb)  to  August  20, 
1870  (date  of  master's  report),  at  six  per  cent, 
per  annum 12,362  87 


Total  $73,920  75 

From  this  deduct  $1000,  paid  by  defendants  to 
complainant  by  order  of  court  made  October 
11,  1869 1,000  00 


Leaves  due  estate  of  N.  Webb,  deceased $72,920  75 

So  that  the  decree  of  the  court  below  should  have  been 
for  seventy-two  thousand  nine  hundred  and  twenty  dollars 
and  seventy-five  cents,  instead  of  ninety-seven  thousand 
five  hundred  and  ninety-six  dollars  and  nineteen  cents,  as 
found  by  the  master,  and  decreed  by  the  court. 

We  now  come  to  the  second  and  third  causes  of  error 
assigned,  and  which  relate  to  the  action  of  the  chief  justice 
at  chambers  in  granting  an  order  for  the  payment  of  one 
thousand  dollars  ,by  defendants  to  the  complainants.  This 
sum  appears  to  have  been  credited  by  the  master  in  his  re- 
port to  defendants,  and  whatever  error  there  might  have 
been  in  the  granting  of  this  order  by  the  chief  justice  at 
chambers,  can  not  now,  in  any  way,  affect  the  rights  and 
interests  of  these  defendants.  For  by  the  judgment  of  this 
court  they  are  found  to  be  owing  the  complainants,  as  the 
legal  representatives  of  the  estate  of  N.  Webb,  deceased, 
the  sum  of  seventy-two  thousand  nine  hundred  and  twenty 
dollars  and  seventy-five  cents,  and  this  credit  having  been 
allowed  them,  and  no  injustice  done  the  defendants,  it  is 
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unnecessary,  so  far  as  the  purposes  of  this  suit  are  concerned 
to  pass  upon  these  alleged  errors. 

Having  examined  fully  all  the  errors  assigned  excepting 
those  based  on  the  pleadings,  which  have  been  regarded  by 
the  court  at  the  outset  as  surplusage,  we  are  unable  to 
see  that  any  errors  have  been  committed  by  the  court  below. 
The  judgment  of  the  court  below  is,  therefore,  affirmed,  with 
the  corrections  herein  made;  and  the  defendants,  in  the 
opinion  of  the  court,  being  chargeable  with  the  errors  cor- 
rected by  this  court,  judgment  will  be  entered  against  them 
for  costs. 

The  other  judges  concur. 


GEOEGE  T.  BEALL  ET  AL.  v.  THE  TEEEITOEY  OF 
NEW  MEXICO,  USE  OF  W.  W.  GEIFFIN,  ADMINIS- 
TRATOR DE  BONIS  NON  OF  CHAELES  S.  HINCKLEY, 
DECEASED. 

DEMURRER  WAIVED  BY  PLEADING  'OVER.— Pleading  over  to  a  declaration  or 
petition  adjudged  good  on  demurrer,  waives  the  demurrer,  though  an 
exception  has  been  taken. 

AMENDMENT  STRIKING  OUT  PARTY  AFTER  PLEA  IN  ABATEMENT.— An  order 
allowing  a  plaintiff  to  amend  by  striking  out  the  name  of  a  defendant  as 
improperly  joined,  after  a  plea  in  abatement  for  such  misjoinder  is  filed, 
but  before  it  Is  called  up,  is  not  erroneous,  no  injury  appearing  to  have 
resulted  to  any  of  the  parties. 

AFFIDAVIT  FOR  CONTINUANCE  FOR  ABSENCE  OF  WITNESSES.— An  affidavit  for 
a  continuance  on  the  ground  of  the  absence  of  material  witnesses  must 
show  what  is  expected  to  be  proved  by  them. 

LACHES  OF  CO-DEFENDANTS. — The  laches  of  co-defendants  in  procuring  coun- 
sel, or  the  attendance  of  witnesses,  etc..  ought  not  to  influence  the  court 
to  grant  a  continuance. 

REFUSAL  TO  ALLOW  TIME  TO  APPLY  FOR  CHANGE  OF  VENUE.— It  is  not  error 
to  refuse  to  allow  time  to  prepare  an  application  for  a  change  of  venue, 
after  a  day  for  the  trial  has  been  set  and  a  motion  for  a  continuance  has 
been  overruled. 

COPY  OF  PAPER  IN  POSSESSION  OF  OTHER  PARTY  NE?:D  NOT  BE  FILED.— It  is  a 
sufficient  reason  for  not  filing  an  original  paper  or  a  copy  of  it,  as  re- 
quired by  statute,  before  introducing  such  copy  in  evidence,  if  it  is 
shown  that  the  original  is  in  the  possession  of  the  adverse  party. 

VARIANCE  BETWEEN  ORIGINAL  AND  COPY  FILED,  AMKNDMKNT  OF.— Where 
the  copy  of  an  administrator's  bond  filed  in  court  describes  the  intestate 
as  "Charles  S.  H ."  while  the  original  describes  him  as  "C.  S. 
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H ,"  It  Is  not  error  to  permit  an  amendment  so  as  to  conform  the  copy 

to  the  original  and  then  to  receive  the  latter  In  evidence. 

ATTORNEY  COMPETENT  WITNESS  FOB  CLIENT.— An  attorney  is  a  competent 
witness  for  his  client. 

FORMER  ADMINISTRATOR  COMPETENT  WITNESS  FOR  SUCCESSOR.— A  former 
administrator  de  bonte  non  is  a  competent  witness  for  one  subsequently 
appointed  in  a  suit  relating  to  the  estate,  where  such  witness  is  not  shown 
to  be  Interested  in  the  event  of  the  suit. 

EXCLUSION  OF  IRRELEVANT  EVIDENCE.— The  exclusion  of  evidence  irrelevant 
to  the  issue  to  be  tried  is  not  erroneous. 

INSTRUCTIONS  EXCEPTED  TO  AS  A  WHOLE.—  Exceptions  to  instructions  must 
be  specific  or  the  instructions  will  not  be  reviewed,  and  if  excepted  to  as 
a  whole,  all  must  be  affirmed  if  one  is  found  correct. 

REFUSAL  OF  CORRECT  INSTRUCTIONS  NOT  ERROR,  WHEN.— It  is  not  error  to 
refuse  instructions  asked  for  by  a  party,  even  though  correct,  where  the 
instructions  already  given  cover  the  entire  case  and  submit  it  properly 
to  the  jury. 

INFORMAL  VERDICT,  CORRECTION  OF. — Where  a  jury  find  for  the  plaintiff  in 
an  action  on  an  administrator's  bond  "the  sum  demanded  with  interest 
at  six  per  cent.,"  it  is  not  error  for  the  court  to  aid  them  in  putting  such 
verdict  into  proper  form,  so  as  to  show  that  they  find  for  the  plain  tiff 
"the  sum  demanded,  and  assess  his  damages  at,"  etc. 

OBJECTIONS  TO  ARGUMENTS  OF  COUNSEL.— The  appellate  court  will  not 
consider  an  objection  urged  below  as  a  ground  for  a  new  trial,  that  the 
opposing  counsel  used  "improper  arguments,"  where  it  does  not  appear 
what  the  arguments  were,  or  that  the  court  below  was  applied  to  for 
correction  at  the  time,  and  proper  exceptions  taken. 

FAILURE  TO  COMMIT  DOCUMENTARY  EVIDENCE  TO  JURY.— It  is  not  a  ground 
for  a  new  trial  that  the  judge  did  not,  when  the  jury  retired,  commit 
to  their  hands  the  papers  and  documents  used  as  evidence  on  the  trial. 

ACTION  ON  ADMINISTRATOR'S  BOND. —The  provisions  of  the  statutes  pro- 
viding penalties  against  administrators  for  not  exhibiting  their  accounts 
as  required  by  law,  do  not  preclude  an  action  on  an  administrator's  bond 
to  recover  damages  for  the  loss  of  the  estate  through  his  unfaithfulness 
or  neglect. 

WHO  MAY  SUE  ON  ADMINISTRATOR'S  BOND. — The  administrator  de  bonis  non 
is  the  proper  person  to  sue  on  a  former  administrator's  bond  for  a  fail- 
ure to  deliver  over  the  assets  of  the  estate. 

PRINCIPAL  AND  SURETIES  ON  SUCH  BOND  SUED  JOINTLY.— An  action  may  be 
maintained  against  the  principal  and  sureties  jointly  for  a  breach  of  an 
administration  bond,  and  judgment  against  the  principal  before  proceed- 
ing against  the  sureties  is  unnecessary. 

SURETIES  ON  SUCH  BOND  LIABLE  FOR  PRINCIPAL'S  NON-FEASANCE.— Sureties 
on  an  administration  bond  are  liable,  not  only  for  the  principal's  malfea- 
sance as  to  money  of  the  estate  coming  into  his  hands,  but  also  for  his 
non-feasance  in  not  collecting  the  assets. 

ADMINISTRATOR'S  FAILURE  TO  COLLECT  INTESTATE'S  SHARE  IN  PARTNER- 
SHIP.— An  administrator  failing  to  collect  the  share  of  his  intestate  in  a 
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partnership,  but  selling  such  interest  to  the  surviving  partners,  or  mak- 
ing an  arrangement  with  them  to  retain  such  share  at  a  valuation,  but 
neglecting,  until  his  resignation  and  until  the  partners  became  embar- 
rassed, to  collect  the  amount,  is  liable  therefor,  with  his  sureties,  in  an 
action  on  his  bond,  and  the  administrator  de  bonis  non  need  not  first  at- 
tempt a  collection  from  the  surviving  partners. 

APPEAL  from  the  district  court  for  Santa  Fe  county.    The 
case  appears  from  the  opinion. 

Benedict  and  Clever,  for  the  appellants. 
S.  B.  EHcins,  for  the  appellee. 

By  Court,  JOHNSON,  J.  : 

The  second  of  November,  1866,  George  T.  Beall,  one  of 
the  plaintiffs  in  error  in  this  cause,  became  administrator 
and  executor  of  the  estate  of  Charles  S.  Hinckley,  late  of 
Santa  Fe  county,  deceased,  giving  bond  to  the  territory  of 
New  Mexico,  in  the  sum  of  one  hundred  and  twenty-thou- 
sand dollars,  with  securities,  Abraham  Staab,  Jose  Manuel 
Gallegos,  Sigrnund  Seligman,  Miguel  E.  Pino,  and  Emanuel 
Spiegelberg.  *  This  bond,  after  reciting  that,  whereas  the 
said  principal,  George  T.  Beall,  had  on  that  day  (November 
2,  1866)  been  appointed,  by  the  probate  judge  of  the  county 
of  Santa  Fe,  administrator  and  executor  of  the  goods  and 
estate  of  Charley  S.  Hinckley,  deceased,  according  to  the 
last  will  and  testament  of  the  deceased,  it  was  conditioned 
that,  if  said  Beall,  executor  and  administrator,  should  ac- 
count for,  pay,  and  deliver  all  moneys  and  effects  of  said 
estate  to  the  legal  heirs  of  deceased,  and  execute  the  last 
testamentary  will  of  said  deceased,  and  do  all  other  things 
relative  to  said  administration  as  required  by  law,  or  by 
order  of  the  probate  court  of  the  county  of  Santa  Fe,  or 
whatever  other  court  having  jurisdiction  in  the  premises, 
then,  and  in  that  case,  this  obligation  should  be  void  and 
of  no  effect;  otherwise  to  remain  in  full  force  and  effect. 
In  January,  1867,  Beall  made  an  inventory  of  the  property 
of  the  deceased,  showing  the  assets  of  the  estate  to  be  of 
the  value  of  fifty-three  thousand  five  hundred  and  thirty-one 
dollars  and  fifty-six  cents,  of  which  forty-six  thousand  five 


510  BEALL  v.  TERRITORY.  [Sup.  Ct. 


Opinion  of  the  Court — Johnson,  J. 


hundred  and  thirty-eight  dollars  and  sixty  cents  are  stated 
in  the  inventory  as  the  value  of  the  deceased's  interest,  at 
the  time  of  his  death,  in  a  business  copartnership  com- 
posed of  deceased,  Charles  H.  Blake,  and  William  V.  B. 
Ward  well.  In  reference  to  this  interest  Beall  also  says  in 
his  inventory:  "The  undersigned,  being  satisfied  that  the 
sum  stated,  forty-six  thousand  five  hundred  and  thirty- 
eight  dollars  and  sixty  cents,  is  correct,  has  agreed  to  re- 
ceive of  the  said  Charles  H.  Blake  and  W.  V.  B.  Wardwell 
in  full  discharge  of  the  capital  and  profits  of  the  said  de- 
ceased, the  aforesaid  sum.  The  said  Blake  and  Wardwell 
have  agreed  to  pay  the  said  sum  as  soon  as  they  can  arrange 
their  affairs  to  do  so,  and  within  a  reasonable  time.  The 
undersigned  is  satisfied  that  the  said  arrangement  is  the 
best  he  could  make  for  the  interest  of  the  estate,  and  that 
the  payment  will  be  made  in  due  time." 

In  his  report  of  May  4,  1868,  Beall  stated  the  amount  of 
receipts,  from  the  beginning  of  his  administration  till  that 
time,  to  be  five  thousand  six  hundred  and  sixty-one  dollars 
and  seventy-two  cents;  the  estate  owing  him1  (Beall)  one 
hundred  and  nine  dollars  and  thirty-five  cents;  and  further 
charges  himself  with  the  amount  of  forty-five  thousand  nine 
hundred  and  forty  dollars  and  forty-one  cents,  due  from 
Wardwell  and  Blake,  and  others.  In  his  report  of  January 
26,  1869,  Beall  states  the  total  amount  of  receipts  to  be  six 
thousand  six  hundred  and  eighty-nine  dollars  and  seventy- 
one  cents,  and  disbursements  six  thousand  five  hundred  and 
fifty-seven  dollars  and  seventy-one  cents;  due  from  himself 
to  the  estate  one  hundred  and  thirty-one  dollars  and  ninety- 
six  cents;  and  further  charges  himself  with  the  amount  of 
forty-five  thousand  one  hundred  and  forty-eight  dollars  and 
five  cents,  due  from  Wardwell  and  Blake,  and  others,  on 
the  twenty-seventh  of  January,  1869.  The  probate  court 
accepted  Beall's  resignation  of  the  executor  and  adminis- 
tratorship of  Hinckley's  estate,  held  Beall  responsible  under 
all  requirements  of  law  for  the  assets  of  the  estate,  until 
delivered  to  his  successor,  and  to  perform  everything  re- 
quired by  law  in  the  premises. 

At    Februarv    term,  1870,  of    the   district   court  for  the 
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county  of  Santa  Fe,  the  territory  of  New  Mexico,  for  the 
use  of  William  W.  Griffin,  administrator  de  bonis  non  of  the 
estate  of  Hinckley,  brought  suit  on  their  bond  against  Beall, 
the  former  administrator  and  executor  of  the  estate  and  his 
securities,  claiming  damages  in  the  sum  of  sixty  thousand 
dollars.  The  petition  alleges  that  Beall  "did  not  well  and 
truly  -perform  the  duties  enjoined  upon  him  by  law  as  exec- 
utor and  administrator  of  said  estate,  and  did  not  do  all 
other  things  required  of  him  by  law  to  be  done  relative  to 
the  administration  of  said  estate;''  and  further  assigns  as 
breaches  of  the  condition  of  the  bond,  that.  Beall,  on  the 
tenth  of  January,  1867,  unlawfully  and  by  verbal  contract, 
disposed  of  to  Charles  H.  Blake  and  William  V.  B.  Ward- 
well,  surviving  partners  of  deceased,  for  forty-six  thousand 
five  hundred  and  thirty-eight  dollars  and  sixty  cents,  all  of 
the  deceased's  interest  in  the  partnership,  consisting  of 
goods,  wares,  merchandise,  real  estate,  mines,  and  credits, 
all  of  the  value  of  sixty  thousand  dollars,  and  did  not  pay 
over  and  deliver  such  assets  to  the  administrator  de  bonis 
non,  or  to  any  other  person  lawfully  entitled  to  said  assets; 
that  through  the  want  of  attention,  and  neglect  and  illegal 
action  and  conduct  of  Beall,  as  executor  and  administrator 
of  the  estate,  it  became  wholly  lost,  dissipated,  and  wasted. 
On  the  first  of  March,  1870,  all  the  defendants  to  the 
petition  (except  Emanuel  Spiegelberg,  who  had  not  been 
summoned)  filed  a  demurrer,  which  was,  on  the  following 
day  but  one,  after  argument,  overruled.  On  the  same  day 
plaintiff  filed  motion  for  leave  to  amend  petition  by  striking 
out  Luz  Ortiz  de  Pino,  administratrix  of  Miguel  E.  Pino, 
deceased,  a  defendant.  On  this  day,  also,  said  Luz  Ortiz 
de  Pino  filed  her  plea  in  abatement,  and  on  the  same  day 
the  motion  was  sustained,  and  leave  granted  plaintiff  to 
amend  petition.  On  the  fourth  of  March,  defendant's  de- 
murrer to  amend  petition  was  heard  and  overruled,  and 
then  defendants  (except  Manuel  Spiegelberg)  filed  plea  of 
the  general  issue,  to  which  plaintiff  joined  a  plea  of  act  to 
non,  for  that  Beall  had  complied  with  all  the  conditions  of 
the  bond,  according  to  their  true  tenor  and  effect,  and  a 
further  plea  actio  non,  for  that  Beall,  on  the  twenty- seventh 
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of  January,  18f>9,  had  settled  his  accounts  of  executor  and 
administrator  in  the  probate  court  of  Santa  Fe  county, 
which  accounts  were  duly  confirmed  and  approved  by  said 
probate  court,  and  that  Beall  afterwards  resigned  his  ex- 
ecutor and  administratorship;  that  said  resignation  was 
accepted  by  the  probate  court,  and  Beall  discharged  from 
further  liabilities  and  duties  as  executor  and  administrator 
of  the  estate  of  Hincklej-.  The  plaintiff  replied,  traversing 
these  pleas,  and  defendants  joined  issue.  On  the  fifth  of 
March,  the  defendant  Beall  made  an  affidavit  for  a  continu- 
ance of  the  cause,  and  the  cause  was  continued  by  the  gen- 
eral order  of  continuance,  that  being  the  last  day  of  the 
term. 

At  the  July  term,  1870,  of  the  court  below,  Emanuel 
Spiegelberg,  a  defendant,  having  been  summoned  by  publi 
cation  to  answer  to  petition,  was,  on  the  second  day  of  the 
term,  ruled  to  plead  the  next  morning,  and  the  cause  was 
set  down  for  trial  on  the  fourth  day  of  the  term.  On  the 
third  day  of  the  term  a  demurrer  to  the  petition,  on  the 
part  of  Spiegelberg,  was  heard  and  overruled.  On  the 
third  day  of  the  term  defendants  filed  a  motion  for  a  contin- 
uance, based  on  the  affidavits  of  Lehman  Spiegelberg  (rep- 
resenting himself  to  be  the  agent  of  the  defendant,  Emanuel 
Spiegelberg),  and  of  the  defendant,  Abraham  Staab,  which 
motion,  after  argument,  was  overruled.  On  the  twenty-first 
of  July  (fourth  day  of  the  term),  the  defendant,  Spiegelberg, 
pleaded  the  general  issue,  to  which  the  plaintiff  joined;  and 
the  two  pleas  actio  non,  to  which  plaintiff  replied  and  de- 
fendant joined  issue. 

Then  a  jury  was  impaneled  to  try  the  issue  joined  be- 
tween the  parties,  and  on  the  fifth  day  of  the  term  returned 
the  verdict:  <fcWe,  the  jury,  find  that  the  said  defendants 
do  owe  the  said  plaintiff  the  sum  of  one  hundred  and  twenty 
thousand  dollars,  in  manner  and  form  as  the  said  plaintiff 
hath  complained  against  him,  and  they  assess  the  damages 
of  the  said  plaintiff,  by  reason  of  the  detaining  of  the  said 
debt,  to  forty-eight  thousand  dollars;  that  the  said  defend- 
ant, George  T.  Beall,  did  not  well  and  truly  observe,  per- 
form, fulfill,  and  keep  all  and  singular  the  requirements  of 
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the  condition  of  the  bond  upon  which  this  action  is  founded, 
according  to  the  tenor  and  effect  thereof,  and  that  the  said 
defendant,  George  T.  Beall,  was  not  discharged  from  further 
liabilities  of.  to,  and  for  the  estate  of  Charles  S.  Hinckley, 
deceased,  by  the  probate  court." 

Upon  this  verdict  the  court  below  entered  judgment.  On 
the  eighth  day  of  the  term  the  defendants  moved  the  court 
to  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial, 
which  motion,  after  argument,  was  overruled.  Next,  de- 
fendants moved  in  arrest  of  judgment,  which  motion  was 
also  overruled.  Next  day  (ninth  of  the  term),  the  defend- 
ants moved  for  an  appeal,  which  was  granted. 

The  errors  assigned  by  the  plaintiffs  in  error,  defendants 
in  the  court  below,  are  thirteen  in  number: 

1.  '"The  court  below  erred  in  overruling  the  demurrer 
filed  to  the  petition  of  said  territory  in  said  cause  by  the  said 
now  plaintiffs."  After  the  overruling  of  the  demurrers  to 
the  petition  and  amended  petition,  and  exception  by  the 
now  plaintiffs  to  such  ruling  and  judgment,  as  appears  by 
the  transcript,  said  plaintiffs  pleaded  over,  thereby  waiving 
their  demurrer.  Pleading  over  to  a  declaration  adjudged 
good  on  demurrer,  without  any  reservation,  is  a  waiver  of 
the  demurrer,  as  held  by  repeated  decisions  of  this  court: 
Watkins  v.  United  States,  9  Wall.  762.  Pleading  over  to 
a  declaration  adjudged  good  on  demurrer  is  a  waiver  of  the 
demurrer,  and  when  a  defendant  files  a  rejoinder  to  a  repli- 
cation adjudged  on  demurrer,  his  act  in  pleading  over  must, 
for  the  same  reason,  be  held  to  have  the  same  effect:  Au- 
rora City  v.  West,  7  Id.  92;  United  States  v.  Jloyd,  5  How. 
51.  Hence,  if  the  plaintiffs  in  error  wished  a  review  by 
this  court  of  the  judgment  of  the  court  below  on  demurrer, 
they  should  not  have  pleaded  over,  but  permitted  the  judg- 
ment on  the  demurrer  to  stand. 

2.  "The  court  below  erred  in  permitting  the  plaintiff  be- 
low to  amend  her  petition  by  striking  out  of  the  same  the 
name  of  Luz  Ortiz  de  Pino,  one  of  the  defendants,  whilst  a 
plea  in  abatement  to  said  petition  was  still  pending  unde- 
cided." 

3.  "The  court  below  erred  in  permitting  the  plaintiff  be- 
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low  to  proceed  with  said  cause,  without  a  trial  or  judgment 
upon  said  plea  in  abatement.''  The  transcript  shows  that 
Luz  Ortiz  de  Pino,  mentioned  in  these  two  assignments  of 
error,  is  described  in  the  original  petition,  in  the  said  mo 
tion  to  amend,  and  in  the  said  plea  of  abatement,  as  admin- 
istratrix of  the  estate  of  Pino,  deceased;  that  both  the  mo- 
tion to  amend  and  the  plea  in  abatement  were  for  the  same 
object,  and  filed  on  the  same  day;  and  that  the  court,  on 
the  same  day,  granted  leave  to  amend.  Now,  as  this  court 
is  not  informed  by  the  transcript  to  the  contrary,  we  must 
presume  that  the  court  below  acted  upon  the  motion  to 
amend  prior  to  the  calling  up  of  the  plea  in  abatement,  and 
as  the  plea  in  abatement  was  solely  in  behalf  of  Luz  Ortiz 
de  Pino,  administratrix,  etc.,  for  misjoinder,  and  her  name 
was  stricken  from  the  petition,  she  is  not  a  party  to  the 
record  in  this  court.  Furthermore,  as  the  statutes  of  this 
territory  provide  that  "each  party,  by  leave  of  the  court, 
shall  have  leave  to  amend  upon  such  terms  as  the  court  may 
think  proper,  at  any  time  before  judgment,  verdict,  or  de- 
cree;" and  as  it  does  not  appear  from  the  record  of  this  cause 
that  the  leave  granted  by  the  court  below  to  amend  the 
petition  injured  the  lawful  rights  of  the  remaining  defend- 
ants, this  court  will  not  review  the  alleged  errors  of  the  sec- 
ond and  third  assignments  herein. 

4.  "The  court  below  erred  in  not  granting  to  said  plaint- 
iffs, then  defendants,  at  the  July  term  of  the  district  court, 
1870,  a  continuance  of  said  cause."  This  cause,  on  the 
second  day  of  the  term  referred  to,  had  been  set  down  for  trial 
on  the  fourth  day  of  the  term,  and  the  motion  for  a  continu- 
ance was  made  on  the  third  day  of  the  term.  This  motion  was 
based  on  the  affidavits  of  Lehman  Spiegelberg,  agent  of  the 
defendant,  Emanuel  Spiegelberg,  and  of  Abraham  Staab, 
another  defendant;  neither  of  w7hich  affidavits,  with  suffi- 
cient certainty,  alleged  what  matter  put  in  issue  by  the 
pleadings  they  expected  to  prove  by  the  witnesses,  except 
what  they  allege  a  hope  to  prove  by  one  J.  K.  Hunt,  a 
resident  of  New  Orleans,  in  the  state  of  Louisiana,  and 
whose  testimony  Beall,  another  defendant,  said  in  his  affi- 
davit for  a  continuance  at  the  preceding  February  term  he 
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expected  to  be  able  to  procure  by  the  following  term.  The 
laches  of  co-defendants,  either  in  the  procurement  of  coun- 
sel, due  diligence  in  securing  the  attendance  of  witnesses, 
or  in  making  other  necessary  arrangements  for  defense, 
should  not  influence  a  court  to  grant  a  continuance,  other- 
wise the  termination  of  a  suit  might  be  indefinitely  post- 
poned, and  in  a  case  where  the  cause  of  action  does  not 
survive  the  rights  of  a  plaintiff,  might  be  irremediably  prej- 
udiced, or  wholly  sacrificed,  by  a  single  continuance.  The 
court  below  did  not  err  in  denying  said  continuance,  which 
was  an  exercise  of  its  discretionary  power. 

5.  "The  court  below  erred  in  refusing  to  defendants  in 
said  court,  after  the  application  for  a  continuance  had  been 
refused,  sufficient  time  to  prepare    an    application    for  a 
change  of  venue  in  said  cause."     The  statutes  of  this  terri- 
tory upon  the  subject  of  practice  make  it  imperative  upon 
the  courts  to  grant  a  change  of  venue  when  the  judge  is  in- 
terested in  the  suit,  as  when  the  party  moving  for  a  change 
of  venue  shall  do  certain  things  therein  specified;  but  as 
the  statutes  do  not  prescribe  at  what  stage  of  the  proceed- 
ings application  for  change  of  venue  should  be  made,  the 
granting  of  delay  for  the  purpose  of  making  such  applica- 
tion is  reasonably  within  the  discretionary  powers  of  the 
court.     In  this  case,  the  day  of  trial  was  fixed  and  the  de- 
lay was  asked  immediately  after  the  denial  of  a  motion  to 
continue  the  cause   to   another   term.     Under   the  circum- 
stances it  is  evident  the  request  was  for  the  sole  purpose  of 
postponing  the  trial  of  the  cause  at  that  term.     The  pro- 
vision of  the  statute,  that,  "on  calling  of  the  docket,  all 
cases  shall  be  tried,  set  for  triel.  or  continued,"  is  impera- 
tive; and  from  it  we  are  to  infer  that,  when  a  en  use  has 
been  set  for  trial,  the  effort  of  either  party  to  delay  the  trial 
should  be  discountenanced  by  the  court. 

6.  "The  court  below  erred   in  permitting  the  copies  of 
the  letters  of  administration  granted  to  George  T.  Beall  to 
be  read  as  evidence  in    said   cause,    and  in  admitting  (In- 
bond  of  said  Beall  and    others    to    be    read  as  evidence/' 
Reference  to  the  transcript  in  the  court  below  shows  (hat 
"when  the  aforesaid  letters  of  administration  were  offered 
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by  plaintiffs  to  be  read,  the  defendants  objected  on  the 
ground  that  no  copy  of  the  same  was  filed  in  the  cause,  nor 
the  original,  but  the  court  overruled  the  objection  on  the 
ground  that  the  original  was  proved  to  be  in  the  possession 
of  Beall,  and  the  letters  were  read  to  the  jury."  As  to  the 
admission  of  instruments  of  writing  in  evidence,  the  statute 
of  this  territory  says:  "And  if  there  are  any  instruments  of 
writing  relied  upon  as  evidence  or  as  matters  in  any  way 
material  to  the  suit,  the  originals,  or  copies  of  the  same, 
shall  be  filed  with  the  petition  if  they  are  in  the  power  or 
control  of  the  party  wishing  to  avail  himself  of  them.  If 
any  papers  shall  be  referred  to,  and  the  original,  or  copies 
not  filed  as  above  required,  they  shall  not  be  used  in  the 
trial,  unless  the  party  offering  them  shall  give  some  satis- 
factory reason  why  the  same  were  not  filed:"  Rev.  Stats. 
196,  sees.  21,  22.  As  the  transcript  shows  that  satisfac- 
tory reason  was  shown  to  the  court  below  why  the  original 
letters  of  administration,  or  a  copy  of  them,  were  not  filed, 
the  court  below  did  not  err  in  allowing  a  copy,  proved  by 
the  officer  who  issued  them,  to  be  read  in  evidence.  As  to 
the  second  proposition  of  this  assignment  of  error,  the 
transcript  says:  "The  bond  of  Beall,  as  administrator,  was 
offered  by  plaintiffs  and  objected  to  by  defendants,  upon 
the  ground  that  it  varied  from  the  copy  filed  in  the  case  by 
the  plaintiff,  in  this,  that  the  copy  read  'Charles  S.  Hinck- 
ley,'  and  the  original  'C.  S.  Hinckley.'  The  court  gave 
permission  to  plaintiff  to  amend  the  copy,  and  overruled 
the  objection,  to  which  the  defendants  excepted."  The 
statute  provides  that  "each  party,  by  leave  of  the  court,  may 
amend  upon  such  terms  as  the  court  may  think  proper,  at  any 
time  before  verdict,  judgment,  or  decree:''  Rev.  Stats.  196, 
sec.  27.  Utile,  per  inutile  non  vitiatur,  says  the  law  maxim, 
and  as  the  existence  of  the  letters  ' '  harles ' '  in  the  copy,  and 
their  not  being  in  the  original,  was  not  such  a  variance  as 
would  be  introduced  against  them,  the  court  below  did  not 
err  in  allowing  these  letters  to  be  stricken  from  the  copy 
and  the  original  bond  to  be  given  in  evidence. 

7.  "The    court    below    erred    in    admitting    Stephen  B. 
Elkins,  the  attorney  for  the  then  plaintiffs,  and  a  former 
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administrator  de  bonis  non  upon  the  estate  of  C.  S.  Hinck- 
ley,  deceased,  to  testify  as  a  witness  on  the  part  of  said 
plaintiff."  Authorities  are  on  the  side  of  the  ruling  of  the 
court  below  as  to  the  competency  of  an  attorney  to  testify 
on  the  part  of  his  client.  "The  attorney  of  a  party  is  not 
an  incompetent  witness  for  him:"  Robinson  v.  Dauchy,  3 
Barb.  20.  "Attorneys  and  counselors  are  competent  wit- 
nesses for  their  clients  in  causes  conducted  by  them:"  Lit- 
tle v.  McKeon,  1  Sandf.  607.  The  competency  of  a  former 
administrator  de  bonis  non  to  testify  in  a  cause  between  the 
former  administrator  and  a  subsequent  administrator  de  bonis 
non,  as  to  any  matter  growing  out  of  the  same  estate,  de- 
pends entirely  upon  whether  he  had  an  interest  or  not  in 
the  result  of  the  suit  pending,  and  as  it  does  not  appear 
from  the  transcript  that  Elkins  had  such  interest,  the  rul- 
ing of  the  court  below  was  not  erroneous. 

8.  "The  court  below  erred  in  refusing  to  permit  the  de- 
fendants in    said    court   to   prove    by  Samuel  Ellison  the 
length  of  time  necessary  to  settle  up  the  business  of  a  large 
commercial  concern,  and  by  Pablo  Delgador,  the  deprecia- 
tion of  goods  between  the  periods  of  January,  1867,  and 
January,  1869."     Evidence  of  the  nature  stated  in  this  as- 
signment was  irrelevant  to  the  issue  joined  between  the 
parties,  and  therefore  the  court  below  did  not  err  in  ex- 
cluding it. 

9.  "The  court  below  erred  in  giving  the  instructions  on 
the  part  of  the  plaintiff  in  said  court,  which  it  gave  to  the 
jury,  and  in  refusing  to  give  to  the  jury  the  instructions 
asked  for  on  the  part  of  the  defendants  in  said  suit."     The 
instructions  given  to  the  jury  in  the  court  below  do  not  ap- 
pear by  the  transcript  to  have  been  given  on  the  asking  of 
the  then  plaintiff.     They  were  as  follows:     On  the  part  of 
the  plaintiff  in  this  cause  it  is  contended  that  the  defendant, 
George  T.  Beall,  as  administrator  of  Charles  S.  Ilinckley, 
deceased,  sold  the  interest  of  TTincklcy's  estate  in  the  prop- 
erty and  effects  of  the  firm  of  Tlinckley,  Blake  &  Wardwell, 
to  Blake  &  Wardwell,  the  surviving  parlners  of  the  firm,  for 
the  sum  of  forty-six  thousand  five  hundred  and  eighty-eight 
dollars,  on  credit,  without  taking  any  security  for  the  same. 
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In  the  opinion  of  the  court  the  statements  of  the  inventory 
filed  by  Beall  in  the  probate  court,  which  are  evidence  in 
the  cause,  and  the  evidence  of  Stephen  B.  Elkins,  estab- 
lish the  fact  of  such  sale;  by  selling  this  property  on 
credit,  Beall  becomes  personally  liable  in  law  to  the  estate 
for  the  amount  for  which  the  property  was  sold,  and  if  the 
jury,  from  the  evidence,  arrive  at  the  same  conclusion  with 
the  court,  they  should  find  for  the  plaintiff,  and  assess  his 
damages  at  forty-one  thousand  five  hundred  and  fifty-six 
dollars,  with  interest  at  six  per  cent.,  such  interest  to  com- 
mence six  months  after  the  inventory  was  filed,  January  10, 
1867. 

"The  approval  by  the  probate  judge  of  the  annual  re- 
ports of  Beall  did  not  release  or  discharge  Beall  from  his 
liability,  or  in  any  way  affect  such  liability  as  regards  th<- 
matter  in  controversy  in  this  suit."  "In  this  case  the  fact 
that  Elkins  or  Griffins,  as  administrators,  may  have  failed  to 
sue,  does  not  affect  BealFs  liability  on  his  bond  in  any  way." 
"If  an  executor  sells  at  private  sale  property  of  an  estate 
and  fails  to  collect  the  amount  due,  he  is  personally  respon- 
sible." "In  civil  cases  the  court  is  the  law,  and  the  jury  is 
bound  by  the  instructions  of  the  court."  "The  fact  that  El- 
kins, as  administrator,  demanded  any  money  from  Blake  & 
Wardwell  does  not  relieve  George  Beall  of  any  of  his  respon- 
sibility for  any  of  his  acts  as  administrator."  These  instruc- 
tions were  excepted  to  as  a  whole  in  the  court  below,  and 
this  court,  following  the  practice  as  ascertained  by  decis- 
ions of  the  supreme  court  of  the  United  States,  will  not 
review  exceptions  to  instructions  to  a  jury  unless  made  spe- 
cifically; and,  further,  if  one  of  the  instructions  excepted 
to  as  a  whole  was  proper,  they  must  all  be  affirmed.  On  the 
part  of  the  defendants  in  the  court  below,  five  instructions 
to  the  jury  were  asked  and  the  refusal  of  the  court  to  give 
said  instructions  was  excepted  to  as  a  whole.  In  the  case 
of  Laber  v.  Cooper,  1  Wall.  570,  the  supreme  court  of  the 
United  States  held:  "It  was  not  error  for  the  court  to  re- 
fuse to  give  the  instructions  asked  for  by  the  defendant, 
even  if  correct  in  point  of  law,  provided  those  given  cov- 
ered the  entire  case,  and  submitted  it  properly  to  the 
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jury."  In  the  present  case  the  instructions  of  the  court 
below  informed  the  jury  sufficiently  of  the  law  applicable 
to  the  case,  and  as  to  the  verdict  it  should  give  in  case  it 
found  certain  facts  from  the  evidence.  So  the  ruling  of  the 
court  below  in  these  premises  was  not  erroneous. 

10.  "The  court  below  erred  in  receiving  and  recording  the 
informal  verdict  of  the  jury,  aud  in  rendering  judgment 
thereon." 

11.  "The  court  below  erred  in  rendering  judgment  on 
such  informal    verdict,    as    it    did    render   in  this  cause." 
The  transcript   shows   that   as   to   the   "informal  verdict" 
mentioned  in  both   these   assignments   of   error,    the  facts 
are  that  the  jury  returned  into  court  the  verdict  in  these 
words:     "We,  the  jury,  unanimously  find  for  the  plaintiff 
the  sum  demanded,  with  interest  at  six  per  cent.;"  that, 
"then  the  court  stated  that  the  verdict  should  be  put  in 
form,"  which  was  done,  "and  then  the  court  stated  to  the 
jury:     Gentlemen,  listen  to  your  verdict  as  the  court  has 
recorded  it:     You  say  you  find  for  the  plaintiff  the  sum 
demanded,  and  assess  his  damages  at  forty-eight  thousand 
dollars,  and  so  say  you  all?"     The  jury  replied  in  the  affirm- 
ative, and  the  jury  was  discharged.     Thus  it  appears  that 
the  jury  found  in  favor  of  the  plaintiff  the  sum  claimed, 
with  six  per  cent,  interest,  and  that  the  court,  in  presence 
of  the  jury,  put  in  definite  language  its  finding,  namely, 
the  sum  of  damages  by  it  assessed.     The  sum  claimed  by 
the  plaintiff  was,  in  round  numbers,  forty-six  thousand  five 
hundred  and  sixty-six  dollars,  and  the  verdict,  if  found  in 
his  favor,  should  be  for  that  sum,  and  interest  for  three 
years,  at  six  per  cent,  per  annum,  amounling  to  sen-en  thou- 
sand four  hundred  and  eighty-one  dollars  and  eighty-eight 
cents,  making  the  entire  sum  of  damages  forty-nine  thou- 
sand forty-seven  dollars  and  eighty-eight  cents, one  thousand 
forty-seven  dollars  and  eighty-eight  cents  of  a  mistake  in 
favor  of  the  defendants  below.     Aside  from  this  mistake, 
this  court  finds  no  error  on  the  part  of  the  court  below  for 
aiding  the  jury  in  putting  its  verdict  into  shape  to  express 
its  true  intent  and  meaning,  and  in  afterwards  recording  it 
in  such  technical  form  as  was  necessary  to  its  legal  effect. 
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In  the  case  of  Laber  v.  Cooper,  before  cited,  the  supreme 
court  of  the  United  States  held  that  "a  verdict,  unless  it 
be  a  special  one,  is  always  amendable  by  the  notes  of  the 
judge."  We  think  it  is  fortunate  for  the  litigants,  in  order 
to  promote  the  ends  of  justice,  that  our  common  law  courts 
have  power  to  aid  juries  in  putting  their  verdicts  into  form 
to  give  legal  expression  to  their  findings  according  to  the 
evidence;  otherwise  it  would  be  very  rarely  that  a  verdict 
would  stand,  unless  the  jury  happened  to  have  on  it  a  man 
of  sufficient  legal  attainments  to  put  the  verdict  in  form, 
before  returning  it  into  court. 

12.  "The  court  below  erred  in  refusing  to  grant  to  said 
defendants  a  new  trial  in  said  cause. 

13.  "The  court   below    erred    in   refusing   to   arrest  the 
judgment  in  said  cause." 

In  the  motion  to  set  the  verdict  aside  and  grant  a  new 
trial,  fifteen  reasons  are  alleged,  and  as  the  principles  of 
most  of  these  have  already  been  discussed,  it  is  not  neces- 
sary to  again  advert  to  them,  so  we  will  proceed  to  notice  a 
few  of  those  not  before  considered: 

1.  "The  jury  found  against  the  law  and  the  evidence." 
The  jury  found  according  to  law,  as  laid  down  by  the  court, 
and  the  evidence  submitted  to  it. 

5.  "The  court  permitted  the  counsel  for  the  plaintiff,  in 
his  closing  argument  to  the  jury,  to  make  improper  argu- 
ments to  influence  the  opinions,  actions,  and  verdict  of  the 
jury."  Except  in  the  motion  itself,  as  above  quoted,  the 
transcript  contains  nothing  to  inform  this  court  of  the 
statements  made  and  arguments  used  by  the  counsel,  which 
the  plaintiffs  in  error  styled  "improper."  It  is  the  duty  of 
counsel  to  attend  to  their  case  from  beginning  to  end,  and 
if  "improper"  statements  have  been  made,  or  "improper 
arguments"  have  been  used  by  opposing  counsel  to  the 
jury,  they  should  immediately  apply  to  the  court  trying  the 
cause  for  correction,  and  if  not  corrected,  they  should  ex- 
cept, and  have  the  exception  appear  on  the  record  with  as 
much  certainty  as  any  other  ruling  of  the  court  excepted  to. 
Then  if  arguments  in  a  court  below  be  proper  matter  of  re- 
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view,  the  court  of  review  would  be  informed  of  the  nature 
of  the  error  sought  to  be  corrected. 

11.  "The  court  did  not  commit  into  the  hands  of  the 
jury,  upon  their  retirement  to  agree  upon  their  verdict,  any 
of  the  papers,  documents,  writings,  or  records  introduced 
iu  evidence  in  this  case,  and  the  jury  retired  without  any  of 
said  written  evidence  in  their  hands  or  possession,  and 
found  their  verdict  without  any  of  the  said  evidence  being 
present  witli  them."  As  to  this  allegation,  comment  would 
be  superfluous. 

14.  "The  defendants  have  discovered  since  the  trial  new 
and  important  evidence  which  was  unknown  to  them  when 
the  trial  was  had."  The  motion  itself  does  not  disclose  the 
nature  of  the  evidence  claimed  to  have  been  discovered, 
nor  does  it  allege  any  document  or  other  paper  as  made  a 
part  of  said  motion  which  would  inform  the  court  of  the 
nature  of  such  newly  discovered  evidence.  There  is,  how- 
ever, in  the  transcript,  immediately  following  this  motion, 
the  affidavit  of  one  of  the  defendants,  stating  that  the  de- 
fendants were  surprised  by  the  testimony  of  S.  B.  Elkins, 
and  then  states  argumentatively  what  he  expects  might  be 
proved  as  against  Elkins'  testimony  by  documents,  etc.  The 
papers  referred  to  by  the  affidavit  are  reports,  etc.,  recorded 
in  the  office  of  the  clerk  of  the  probate  court  for  Santa  Fe 
county,  but  disclose  no  facts  which  would  do  away  with  the 
liability  of  Beall,  even  if  admissible  in  evidence. 

The  motion  in  arrest  of  judgment  mentions  no  point 
which  has  not  been  hereinbefore  treated  of.  In  the  argu- 
ment of  this  cause  here,  some  legal  questions  have  been 
raised,  which  this  court  will  consider,  whether  they  were 
formally  presented  to  the  court  below  or  not. 

The  plaintiffs  in  error  have  insisted  that  the  only  remedy 
authorized  by  law  against  executors  and  administrators  on 
their  bond  is  designated  in  the  Revised  Statutes,  sees.  11 
and  1.2,  pp.  34  and  36,  which  they  cite  in  their  brief.  The 
first  of  these  sections  prescribes  what  the  probate  judge, 
clerk  of  the  probate  court,  and  the  executor  and  adminis- 
trator shall  do  in  the  premises  of  issuing  letters  of  admin- 
istration, and  the  only  liability  therein  pi-escribed  is  that  of 
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the  probate  judge  for  issuing  letters  of  administration  with- 
out taking  bond  and  complying  in  other  respects  with  the 
requirements  of  this  section.  Section  12  prescribes  the 
times  when  the  executor  or  administrator  shall  exhibit  his 
accounts  and  vouchers  to  the  probate  court  for  settlement; 
"and  upon  every  failure  so  to  do,  may  be  fined  not  more 
than  one  hundred  dollars,  for  the  use  of  the  county,  and 
shall  forfeit  to  the  party  injured  double  the  damages  sus- 
tained by  such  default."  If  the  hypothesis  of  the  plaint- 
iffs in  error  be  correct,  the  end  and  aim  of  the  law  in  exact- 
ing bonds  of  executors  and  administrators  is  merely  to  secure 
an  annual  presentation  of  accounts  to  the  probate  court,  or, 
in  default  thereof,  a  fine  not  exceeding  one  hundred  dollars, 
for  the  use  of  the  county,  and  damages  to  eaoh  person  in- 
jured by  default  of  such  annual  ex  parte  statement,  but  not 
to  secure  the  estate  itself  for  the  benefit  of  heirs  and  lega- 
tees. It  is  fortunate,  however,  for  widows,  orphans,  and 
all  others  entitled  in  the  distribution  of  decedents'  estates, 
that  our  courts  take  a  broader  view  of  the  question.  The 
statute  requires  the  penalty  of  the  bond  to  be  not  less  than 
double  the  estimated  value  of  the  estate,  conditioned  for 
the  faithful  performance  of  his  duties  as  executor  or  admin- 
istrator. 

The  duties  of  an  executor  or  administrator  begin  when 
his  letters  are  issued,  and  end  with  the  delivery  of  the  estate 
to  those  entitled  to  receive  it;  and  it  is  incidentally  his  duty, 
until  such  delivery,  not  merely  to  marshal  the  assets  and 
liabilities  of  the  estate,  but  to  manage  the  estate  in  such 
manner  that  its  value  be  not  diminished.  The  management 
and  care  of  an  estate  that  the  law  requires  of  executors  and 
administrators  is  at  least  such  as  an  intelligent  and  prudent 
man  should  exercise  in  his  own  affairs,  and  to  that  end  allows 
them  ample  compensation  for  their  services,  and  reasonable 
expenses  incurred  in  the  interest  of  the  estate.  They  are 
also  required  to  settle  up  the  estate  as  speedily  as  can  be, 
without  loss  or  diminution;  and  in  some  cases  they  are  re- 
quired to  settle  within  one  year  from  the  testator's  death, 
if  the  estate  can  not  be  settled  within  a  shorter  period. 
These  are  some  of  the  duties  that  come  within  the  ourview 
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of  the  condition  of  these  bonds  for  "faithful  performance;" 
and  if  any  executor  or  administrator  fail  in  any  of  them,  he 
and  the  securities  on  his  bond  are  liable. 

With  regard  to  who  may  bring  suit  on  executors'  or  ad- 
ministrators' bonds,  the  statutes  are  silent.  In  the  absence 
of  statutory  provision  as  to  who  should  sue  on  an  executor's 
or  administrator's  bond,  the  general  common  law  rule  gov- 
erns: "The  action  should  be  brought  in  the  name  of  the 
party  whose  legal  right  has  been  affected  against  the  party 
who  committed  the  injury,  or  by  or  against  his  personal 
representative."  An  administrator  debonisnon  is  no  excep- 
tion to  the  general  rule,  for  in  relation  to  personal  property 
he  is  in  law  the  decedent's  personal  representative  (as  the 
heir  is  the  real  representative  of  his  real  estate),  and  as 
much  as  the  former  executor  or  administrator  was.  He 
administers  on  such  of  the  personal  property  as  the  former 
executor  or  administrator  did  not  administer  on,  and  is  en- 
titled to  all  the  assets  of  the  estate,  in  whosoever's  posses- 
sion they  may  be  at  the  time  of  his  appointment.  Now,  as 
the  former  executor's  or  administrator's  administration  is 
not  completed  in  law  until  he  makes  delivery,  or  other  dis- 
position required  by  law,  of  the  assets  of  the  estate,  the 
administrator  de  bonis  non  is  entitled  to  such  assets,  to 
complete  the  administration  of  them. 

Supposing  there  are  existing  liabilities  against  an  estate 
that  have  not  been  adjusted  by  a  former  administrator  or 
executor,  it  would  be  the  crudest  absurdity,  in  a  moral  as 
well  as  a  legal  view,  to  say  that  suit  could  not  be  brought 
against  the  administrator  de  bonis  non;  and  on  the  other 
hand,  it  seems  to  be  equally  so  to  say  that  he  can  not  sue 
on  a  liability  in  favor  of  the  estate.  No  distribution  of  an 
estate  can  be  made  among  the  heirs  and  legatees  of  a  dece- 
dent until  the  claims  of  all  creditors  against  the  estate  are 
fully  satisfied,  and  for  the  adjustment  of  these  claims,  and 
the  completion  of  the  administration  of  the  estate  by  deliv- 
ery of  the  residue,  after  satisfying  said  claims,  to  the  lawful 
distributees,  the  personal  representative  of  the  decedent, 
be  he  styled  executor,  administrator,  or  administrator  </<" 
bonis  non,  is  entitled  to  have  all  assets.  If  any  of  the  assets 
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of  the  estate  be  detained  from  him,  it  is  his  right  and  duty 
to  sue  for  recovery,  either  of  the  detained  article  itself,  or 
the  value  of  it,  and  also  to  sue  for  damages  done  to  any 
portion  of  the  estate  which  belongs  to  his  administration. 
Now,  suppose  a  former  executor  or  administrator  detains 
assets  of  the  estate,  or  has  diminished  its  value.  The  ad- 
ministrator de  bonis  non  should  certainly  have  the  right  to 
sue  in  such  form  of  action  as  would  most  speedily  and  cer- 
tainly secure  possession  of  the  assets  in  kind,  or  their  value 
in  money,  in  case  of  waste  or  diminution  in  value;  and  the 
heirs  and  distributees  can  not  sue,  for  the  simple  reason 
that  no  right  of  action  at  law  in  the  premises  belongs  to 
them,  or  either  of  them,  until  the  administration  be  entirely 
completed,  and  the  share  of  each,  after  paying  all  liabilities 
of  the  estate,  ascertained.  Under  title  Executor,  Jacob's 
dictionary  says:  "If  the  executor  does  any  waste,  or  mis- 
employs the  estate  of  the  deceased,  or  doth  anything  by 
negligence  or  fraud,  etc.,  it  is  a  devastavit,  and  he  shall 
be  charged  for  so  much  out  of  his  own  goods:  8  Rep.  133." 
"And  a  new  executor  may  have  action  against  a  former 
executor  who  wasted  the  goods  of  the  deceased:  Hob.  266.'' 

The  plaintiffs  in  error  assert  that  suit  can  not  "be  prose- 
cuted against  the  sureties  on  the  executor's  or  administra- 
tor's bond,  until  a  judgment  shall  have  first  been  obtained 
against  the  administrator,"  the  principal  in  the  bond.  Sec- 
tion 8,  page  192,  Revised  Statutes,  settles  this  question  in 
few  words:  li~No  person  shall  be  sued  as  indorser  on  security 
unless  suit  has  been  first  or  simultaneously  brought  and 
prosecuted  in  good  faith  against  the  principal,"  and  there 
is  no  statutory  provision  making  sureties  on  an  executor's 
or  administrator's  bond  an  exception  to  this  rule. 

The  plaintiffs  in  error  also  assume  that  "the  sureties  of 
an  executor  or  administrator  are  not  liable  for  anything, 
except  it  should  have  come  into  the  hands  of  the  executor 
or  administrator."  The  condition  of  the  executor's  or  ad- 
ministrator's bond  required  by  statute  is  for  "the  faithful 
performance  of  his  duties,"  in  such  capacity,  and  it  is  a 
question  of  lawr  what  he  should  do,  or  what  he  should  not 
do,  therein,  i.  e.,  to  determine  what  is  a  "faithful  perform- 
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ance  of  his  duties."  The  law  considers  that  immediately 
on  the  issuing  of  letters  of  administration,  or  executorship, 
the  entire  estate  of  the  decedent  vests  in  his  personal  repre- 
sentatives, and,  we  expect,  it  then  becomes  his  duty  to 
take  charge  of  the  same  and  secure  it  from  loss. 

It  is  not  alone  for  the  "faithful  performance  of  his  duties," 
in  the  administration  of  such  portions  of  the  estate  as  may 
come  to  mere  manual  possession,  that  such  bond  is  required 
and  given,  but  the  liability  extends  to  compensation  for  loss 
or  damages  resulting  to  the  estate  from  non-feasance  or 
misfeasance  as  well  as  malfeasance,  on  the  part  of  the 
principal. 

It  was  not  essential  as  a  preliminary  to  the  bringing  of 
this  suit  in  the  court  below,  that  there  should  have  been 
"any  judgment  in  the  probate  court,  or  elsewhere,  against 
him,  for  the  amount  sued  for,  or  a  judgment  against  him 
for  a  devastavit."  The  jurisdiction  of  the  probate  courts  is 
limited  by  statute,  and  when  the  probate  court  of  Santa 
Fe  county  accepted  the  resignation  of  Beall  as  executor 
and  administrator,  its  jurisdiction  as  to  him,  in  that  capacity 
ceased.  The  gist  of  this  action  in  the  court  below  is  the 
alleged  devastavit,  and  the  truth  of  it  tried  by  a  jury,  and  its 
determination  given  in  the  verdict. 

In  law,  the  partnership  of  the  decedent,  Hinckley,  with 
War-dwell  and  Blake,  terminated  on  the  death  of  Hinckley; 
Grisivold  v.  Waddington,  15  Johns.  57;  16  Id.  438.  "It  is 
the  duty  of  a  survivor  [of  a  partnership]  to  furnish  the 
representatives  of  the  deceased  partner  with  a  full  statement 
of  the  assets.  He  must  dispose  of  the  property  to  the  best 
advantage,  and  can  not  take  it  to  himself  at  a  valuation, 
without  their  [the  representatives']  assent:"  Ogdenv,  Astor, 
4  Sandf.  311.  The  evidence  at  the  trial  in  the  court  below 
shows  that,  at  the  time  of  his  death,  Hinckley  was  a  partner 
with  Wardwell  and  Blake,  doing  business  at  Fort  Craig  and 
other  places  in  this  territory;  that  one  of  Beall 's  earliest 
acts  of  administration  of  the  estate  was  to  dispose  of  the 
interests  of  the  deceased  in  the  firm  to  the  surviving  part- 
ners for  the  sum  of  forty-six  thousand  five  hundred  and 
thirty-eight  dollars  and  sixty  cents.  He,  Beall,  as  he  said 
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in  his  report  of  January  10,  1867,  agrees  to  receive  of  the 
said  Charles  H.  Blake  and  W.  V.  B.  Wardwell,  in  full  dis- 
charge of  the  capital  and  profits  of  the  said  deceased,  the 
aforesaid  sum.  The  said  Blake  and  Wardwell  have  agreed 
to  pay  the  said  sum  as  soon  as  they  can  arrange  their 
affairs  to  do  so,  and  within  a  reasonable  time;  that  Beall 
continued  to  act  as  executor  and  administrator  for  at  least 
two  years  after  making  said  report,  and  retired  from  the 
administration,  reporting  the  sum  of  forty-one  thousand 
four  hundred  and  twenty  dollars  and  sixty-five  cents,  "due 
from  Wardwell  and  Blake."  S.  B.  Elkins,  who  succeeded 
Beall  as  administrator,  testified  in  part:  ''When  Beall  turned 
over  the  estate  to  me  he  delivered  me  no  indebtedness  against 
Blake  and  Wardwell.  I  found  only  the  inventory  and  re- 
ports. Immediately  after  my  appointment  as  administrator, 
I  made  a  demand  of  Blake  and  Wardwell;  they  said  they 
had  no  personal  property.  I  had  frequent  conversations 
with  Beall  about  that  part  of  the  inventory  that  relates  to 
the  sale  to  Blake  and  Wardwell,  and  stated  to  him  that  I 
thought  he  did  not  sufficiently  secure  the  estate;  he  said  he 
thought  at  the  time  they  would  pay,  but  they  had  de- 
ceived him.  He  still  hoped  they  would  pay,  he  seemed  to 
regret  their  action  and  to  be  astonished  at  it.  These  con- 
versations with  Beall  continued  up  to  February,  1870. 
I  stated  to  Beall  that  Blake  and  Wardwell  wanted  to 
charge  for  depreciation  of  stock  and  bad  debts;  he  said  that 
could  not  be  admitted;  that  they  owred  the  sum  stated  in  the 
inventory  less  the  payment.  I  told  Beall  that  I  had  heard 
that  Blake  had  sold  out  to  Wardwell  and  left  the  territory; 
he  said  his  action  was  strange  and  unexpected,  and  without 
his  knowledge.  He  said  in  different  conversations  that  they 
had  paid  him  on  this  indebtedness  once  five  thousand  dol- 
lars, the  sum  stated  in  the  return,  and  that  was  all  they  had 
paid  him."  Cross-examined:  "The  five  thousand  dollars  has 
been  applied  to  the  payment  of  the  debts  of  the  estate;  some 
five  thousand  dollars  credited  in  returns.  I  did  not  bring 
any  suit  against  Blake  and  Wardwell ;  had  no  contract  with 
them.  I  have  been  attorney  for  Mr.  Griffin;  have  no  suit 
against  them  for  this  claim."  The  witness  was  asked  by 
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defendant's  counsel  if  Beall  had  ever  told  him  that  he  had 
sold  Hinckley's  interest  to  Blake  and  Wardwell.  He  an- 
swered: "I  don't  recollect  that  he  ever  told  me  so;  I  inferred 
so  from  Beall's  conversation,  who  treated  it  as  a  sale." 

We  think  the  evidence  in  effect  shows  that  Beall  did  sell 
the  interest  of  Hinckley,  deceased,  in  the  firm  of  which  he 
was  a  member,  to  the  surviving  parties.  But,  call  the  trans- 
action an  ''arrangement,"  as  Beall  avers  in  his  report  be- 
fore referred  to,  or  a  taking  of  the  deceased's  interest  at  a 
valuation  by  the  surviving  partners  with  the  assent  of  his 
personal  representative,  the  estate  was  damaged  or  wasted 
to  the  amount  which  Beall  said  was  unpaid  at  the  time  of 
his  resignation  of  the  administration,  and  he  and  the  sure- 
ties on  his  bond  are  liable  for  that  amount,  with  interest,  as 
damages  resulting  from  his  mismanagement  of  the  estate. 
As  a  foundation  for  this  suit,  it  was  not  necessary  for  the  ad- 
ministrator de  bonis  non  to  try  any  experiments  in  collecting 
the  amount  from  the  surviving  partners  by  suit  or  otherwise. 
Had  Beall  not  made  the  "arrangement"  with  the  surviving 
partners,  the  aspect  of  the  matter  would  have  been  different ; 
but  as  he  made  a  transfer  of  those  interests,  he  and  his 
sureties  must  abide  the  legal  consequences  of  his  acts. 

In  the  transcript  of  this  cause  appears  an  affidavit  for  a 
continuance  made  by  Beall  at  the  February  term,  1870,  of 
the  court  belowr,  in  order  to  produce  a  witness  to  testify 
what  would  have  amounted  to  a  falsification  of  his  own 
solemn  statements  in  his  report  hereinbefore  quoted;  and 
also  an  affidavit  made,  for  the  same  purpose,  by  another  of 
the  plaintiffs  in  error,  at  the  next  subsequent  term  of  said 
court.  It  further  appears  that,  at  the  trial  in  the  court  be- 
low, the  plaintiffs  in  error  sought  to  introduce  evidence  as 
to  "how  long  it  usually  takes  in  this  country  for  surviving 
partners  to  wind  up  and  settle  a  large  commercial  busi- 
ness," and  also  to  show  the  difference  "of  the  price  of  a 
stock  of  goods  in  this  country  between  January,  1807,  and 
January,  18G9."  As  such  evidence  was  irrelevant  to  the 
issue,  the  court  below  rightly  ruled  it  out. 

The  judgment  of  the  court  below  is  affirmed. 
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BUTTEKFIELD'S     OVERLAND     DISPATCH     CO.      v. 
HUGO    WEDELES    AND    VICENTE    KOMERO. 

DEMURRER  DEEMED  ABANDONED,  WHEN.— Where,  after  a  demurrer  to  the 
petition  or  declaration  Is  overruled,  the  defendant  pleads  the  general 
issue,  he  is  thereby  deemed  to  abandon  the  demurrer,  and  it  ceases  to  be 
a  part  of  the  record,  and  can  not  be  considered  on  appeal. 

CAPACITY  OF  CORPORATION  TO  SUE,  How  TO  BE  TESTED.— In  an  action  ty 
a  corporation  on  a  note  where  the  general  issue  is  pleaded,  the  plaintiff 
is  not  required  to  prove  its  rights  to  sue  as  a  corporation,  before  intro- 
ducing the  notes  in  evidence,  and  the  defendant  can  only  test  the  plaint- 
iff's capacity  to  sue  by  a  plea  in  abatement. 

APPEAL  from  the  district  court.  The  case  appears  from 
the  opinion. 

Wheaton  and  Clever,  for  the  defendants  and  appellants. 

Elkins  and  Wheelock,  for  the  plaintiffs  and  appellees. 
The  first  error  assigned  is  that  the  court  overruled  the  de- 
fendants' demurrer  to  the  plaintiff's  declaration.  As  the 
defendants  afterwards  filed  a  plea  of  general  issue,  their  de- 
murrer ought  not  to  be  considered  by  this  court:  Young  v. 
Martin,  8  Wall.  354;  9  Id.  762;  Aurora  City  v.  West,  7  Id. 
92;  4  Id.  598;  Clearwater  v.  Meredith,  1  Id.  42;  11  Pet.  80; 
5  How.  29.  If,  however,  this  court  considers  the  de- 
murrer upon  its  merits,  it  can  not  be  sustained.  The 
questions  raised  by  it,  were:  1.  Can  a  foreign  corpora- 
tion sue  in  the  courts  of  New  Mexico?  This  question 
ought  to  be  raised  by  a  plea  in  abatement  (see  7  Id.  573), 
but  the  supreme  court  of  the  United  States  has  decided 
positively  that  a  corporation  created  by  the  laws  of  one 
state  can  sue  in  the  courts  of  another,  unless  expressly 
prohibited  by  the  laws  or  constitution  of  the  United  States : 
Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Tombigbee  Railroad 
v.  Kneeland,  4  How.  16.  The  second  cause  of  demurrer 
argued  below,  was  that  the  notes  declared  on  were  pay- 
able to  "George  E.  Cook,  treasurer,"  and  not  to  the 
plaintiff  in  this  action.  The  averment  in  the  petition  is 
sufficient  to  identify  "George  E.  Cook,  treasurer,"  with  the 
plaintiff  in  this  suit,  and  the  question  raised  is  distinctly 
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decided  in  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234.  The 
second  error  assigned  is  that  the  "court  below  permitted 
the  notes  to  go  to  the  jury  without  proof  of  the  corporate 
existence  of  plaintiff."  The  existence  of  a  corporation 
plaintiff  can  only  be  called  in  question  by  a  plea  in  abate- 
ment, and  a  plea  to  the  merits  admits  the  ability  of  the 
plaintiff  to  sue.  This  has  been  so  frequently  decided 
by  the  United  States  supreme  court  that  it  is  no  longer 
an  open  question:  Society  for  propagation,  etc.  v.  Pawlet, 
4  Pet.  480;  Conard  v.  Atlantic  Ins.  Co.,  1  Id.  386;  Railroad 
Company  v.  Quigley,  21  How.  202;  Teaton  v.  Lynn,  5  Pet. 
232;  1  Chit.  449,  note  2;  Bouv.  Law  Diet.,  Abatement,  sec. 
10.  [The  remaining  errors  not  being  considered  by  the 
court,  it  is  not  necessary  to  report  the  argument  made  on 
them. — EEP.  ] 

By  Court,  WATERS,  J. : 

The  petition  in  this  case  sets  forth  that  the  plaintiffs, 
Butterfield's  overland  dispatch  company,  is  a  body  poli- 
tic duly  organized  and  incorporated  under  the  laws  of  the 
state  of  New  York;  and  that  the  defendants,  both  residents 
of  the  territory  of  New  Mexico,  executed,  delivered,  and 
promised  to  pay  to  the  plaintiffs,  under  the  name  of  George 
E.  Cook,  treasurer,  meaning  George  E.  Cook,  treasurer  of 
said  company,  their  two  certain  promissory  notes,  in  the 
words  and  figures  following: 

"MORA,  N.  M.,  September  2,  1867. 

"$4.000.  Twelve  months  after  date  I  promise  to  pay  to 
the  order  of  George  E.  Cook,  treasurer,  four  thousand  dol- 
lars, value  received.  HUGO  WEDELES, 

VICENTE  EOM ERO.  ' ' 

"MORA,  K  M.,  September  2,  1867. 

"$4,000'.  Eighteen  months  after  date  I  promise  to  pay  to 
the  order  of  George  E.  Cook,  treasurer,  four  thousand  dol- 
lars, value  received.  HUGO  WEDELES, 

VICENTE  EOM  EKO." 

All  the  other  allegations  in  the  petition  are  in  the  usual 
form.  Plaintiff  then  asks  judgment  for  the  amount  of  said 
notes. 

VOL.  1—34 
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To  the  petition  defendants  filed  a  general  demurrer,  which 
was  by  the  court  below  overruled.  Defendants  then  filed 
their  plea  of  general  issue,  the  cause  was  tried  by  a  jury, 
verdict  given  for  plaintiffs,  and  judgment  entered  accord- 
ingly. Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  also  filed  and  overruled.  Whereupon  defendants  ap- 
pealed to  this  court. 

The  defendants  in  their  bill  of  errors  assign  eight  causes 
why  the  judgment  of  the  court  below  should  be  reversed; 
all  but  the  first  and  second,  however,  were  abandoned  by 
them  in  the  argument  of  the  cause,  and  consequently  will 
not  be  considered. 

The  first  cause  of  error  assigned  is  that  the  court  below 
erred  in  overruling  the  demurrer  to  plaintiff's  petition.  The 
counsel  for  the  plaintiff  take  the  ground  that  as  the  court 
below  overruled  defendants'  demurrer  to  the  petition,  and 
defendants  afterwards  filed  their  plea  in  general  issue,  this 
demurrer  ought  not  to  be  considered  by  this  court,  and  in 
support  of  their  position  cite  a  number  of  authorities. 

If  the  position  taken  by  counsel  for  plaintiff  is  correct, 
the  points  raised  by  the  demurrer  in  the  court  below  can 
not  be  considered  and  reviewed  by  this  court.  This  being, 
as  we  believe,  the  first  time  that  this  question  has  been 
presented  to  this  court  for  consideration,  it  becomes  neces- 
sary that  we  give  it  a  careful  and  considerate  examination. 

The  counsel  for  the  defendants  have  cited  no  authorities 
upon  the  subject,  and  we  are  left  with  what  little  time  we 
have  for  the  consideration  of  other  matters  before  us,  to 
solve  this  question  of  practice  without  their  aid.  Our 
code  of  civil  procedure  and  practice  is  silent  on  this  sub- 
ject, and  we  are  therefore  left  to  an  examination  of  the  ques- 
tion as  construed  by  the  supreme  court  of  the  United  States, 
the  only  court  which  has  power  to  review  the  action  of  this 
court. 

The  practice  in  some  of  the  western  states  appears  to  be 
that  exceptions  taken  at  the  time  to  the  overruling  of  a  de- 
murrer saves  the  points  raised  by  the  demurrer,  and  may  be 
reviewed  by  the  supreme  court.  This  practice,  we  appre- 
hend, is  based  on  some  statutory  provision,  for  without  it 


Jan.  1871.]  OVERLAND  DISPATCH  Co.  v.  WEDELES.  531 

Opinion  of  the  Court— Waters,  J. 

such  a  practice  is  in  direct  violation  of  the  system  of  com- 
mon law  pleading,  a  "system  matured  by  the  wisdom  of 
ages,  and  founded  on  principles  of  truth  and  reason."  The 
common  law  rule  is,  that  after  judgment  has  been  passed 
upon  a  demurrer,  it  has  served  its  purpose  and  ceases  to 
become  a  part  of  the  record  for  any  further  purpose  what- 
ever in  the  case. 

The  supreme  court  of  the  United  States  appear  to  have 
taken  this  view  of  the  office  of  a  demurrer,  and  have  adhered 
to  the  principles  of  common  law  pleading  by  repeated  decis- 
ions, to  the  effect  that  when  a  demurrer  has  been  disposed  of, 
and  the  party,  instead  of  relying  upon  the  sufficiency  of  the 
demurrer,  pleads  over,  he  thereby  abandons  his  demurrer, 
and  it  ceases  to  be  a  part  of  the  record,  and  can  not  be  con- 
sidered in  a  review  of  the  case:  Young  v.  Martin,  8  "Wall. 
357;  WatMns  v.  United  States,  9  Id.  762;  Aurora  City  v. 
West,  7  Id.  92;  United  States  v.  Boyd,  5  How.  29;  Clear- 
water  v.  Meredith,  1  "Wall.  42. 

This  authority  we  are  not  only  bound  to  respect,  but  to 
sustain;  and  our  opinion  is,  that  when  the  defendants  in  the 
case  before  us  failed  to  rely  upon  the  sufficiency  of  the  al- 
leged demurrer  and  filed  their  plea  of  general  issue,  they 
thereby  abandoned  their  demurrer,  and  the  question  raised 
by  it  in  the  court  below  can  not  be  considered  here.  In 
the  language  of  the  supreme  court  of  the  United  States, 
"it  ceased  to  be  a  part  of  the  record."  This  language  is 
plain,  explicit,  and  pointed,  and  needs  no  explanation  at 
our  hands. 

The  second  cause,  of  error  assigned  by  the  defendants  is 
that  "the  court  below  erred  in  allowing  the  notes  sued  on 
to  go  to  the  jury  without  proof  of  the  plaintiffs'  right  to  sue 
in  a  corporate  capacity."  On  this  point  counsel  for  de- 
fendants presented  a  number  of  state  authorities,  that,  were 
we  bound  by  no  provisions  or  decisions  of  the  supreme 
court  of  the  United  States,  we  would  feel  inclined  to  respect. 
Section  29  of  the  Revised  Statutes  of  New  Mexico,  p.  198, 
disposes  of  this  question.  This  section  provides  that  the 
right  of  a  plaintiff  to  sue  is  to  be  tested  by  a  plea  in  abate- 
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ment,  which  is  in  perfect  harmony  with  the  decisions  of 
the  supreme  court  on  this  subject. 

In  the  case  before  us,  no  plea  in  abatement  appears  to 
have  been  filed,  denying  the  capacity  of  the  plaintiffs  to  sue. 
Defendants  filed  their  plea  of  general  issue,  which  admits 
the  competency  of  the  plaintiffs  to  sue  in  the  capacity  in 
which  they  have  sued:  Society  etc.  v.  The  Town  of  Pawlet,  4 
Pet.  501;  Conard  v.  Atlantic  Ins.  Co.,  1  Id.  386,  387. 

This  disposes  of  the  two  causes  of  error  assigned  in  this 
case.  There  being  no  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 

Chief  Justice  Palen  concurs  in  the  views  herein  expressed 
with  regard  to  the  practice  on  the  demurrer.  Having  sat 
in  the  trial  of  the  cause  below,  he  takes  no  further  part  in 
the  consideration  of  the  same. 

Associate  Justice  Johnson  concurs  in  the  affirmance  of 
the  judgment,  but  dissents  from  the  opinion  of  the  court  on 
the  first  cause  of  error. 


REPORTS  OF   OASES 

DETERMINED   IN 

THE  SUPREME  COURT 

OF    THE 

TERRITORY  OF  NEW  MEXICO. 

JANUARY  TERM,  1872. 


THE  TEEEITOEY  OF  NEW  MEXICO  ON  THE  RELATION 
OF  GEETEUDE  E.  HUNTINGTON  AND  D.  L. 
HUNTING  TOE"  v.  SANTIAGO  VALDEZ,  PROBATE 
JUDGE,  AND  VICENTE  EOMEEO. 

DISTRICT  COURT  MAT  ISSUE  CBRTIORAHI  TO  PROBATE  COURT. — The  district 
courts  of  this  territory  have  jurisdiction  to  issue  writs  of  certiorari  to 
the  probate  courts  in  the  exercise  of  their  superintending  control  over 
them. 

REMEDY  BY  CERTIORARI  NOT  LOST  BY  FAILURE  TO  APPEAL,  WHEN.— Failure 
to  take  the  lawful  steps  for  an  appeal  from  an  adverse  proceeding,  in  the 
probate  court  at  the  term  at  which  such  proceeding  is  had,  does  not  pre- 
clude a  party  from  the  benefit  of  the  writ  of  certiorari  under  chapter  24 
of  the  Revised  Statutes,  in  a  case  where  the  probate  court  had  no  juris- 
diction of  such  party  by  appearance  or  service  of  notice.  . 

APPOINTMENT  OF  DEBTOR  OF  ESTATE  AS  ADMINISTRATOR.— The  appointment 
of  one  who  is  indebted  to  an  estate,  or  against  whom  a  suit  Is  pending  on 
behalf  of  such  estate,  as  administrator  thereof,  is  wholly  unwarranted  by 
law. 

REMOVAL  OF  ADMINISTRATOR  SET  ASIDE  BY  CERTIORARI.— The  removal  of 
an  administrator,  without  notice,  for  a  failure  to  file  an  inventory,  after 
an  order  dispensing  with  such  inventory  until  the  determination  of  a 
certain  suit  brouKht  on  behalf  of  the  estate  to  obtain  an  account  of  part 
of  the  assets,  and  the  appointment  of  one  of  the  sureties  on  appeal  of  the 
defendants  In  said  suit  as  administrator  de  bom»  non,  may  be  set  aside 
and  annulled  on  certiorari  from  the  district  court,  and  the  probate  court 
may  be  restrained  from  any  further  attempt  to  remove  such  admin, strator 
until  the  termination  of  said  suit. 
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APPEAL  from  the  district  court  for  Mora  county.  The 
opinion  states  the  case. 

S.  B.  Elkins,  Wheaton,  Clever  and  Watts,  for  the  defend- 
ants and  appellants. 

T.  F.  Conway,  attorney- general,  for  the  plaintiffs  and  ap- 
pellees. 

By  Court,  JOHNSON,  J. : 

In  the  month  of  March,  1871,  the  relators  petitioned  the 
district  court  in  and  for  the  county  of  Mora,  showing  that 
one  of  them,  then  Gertrude  E.  Webb,  was  on  the  twenty- 
seventh  day  of  July,  1808,  appointed  by  the  probate  court 
of  said  county,  administratrix  of  the  estate  of  Nathan  Webb, 
her  husband,  then  lately  deceased;  that  in  January,  1869, 
she  commenced  suit  as  administratrix  against  William  H. 
Moore  and  William  C.  Mitchell,  surviving  partners  of  said 
deceased,  for  settlement  of  the  interest  of  said  estate  in  the 
firms  of  W.  H.  Moore  &  Co.  and  N.  Webb  &  Co.;  that,  be- 
ing unable  to  make  an  inventory  of  said  estate,  for  the  rea- 
son that  all  of  its  assets  were  in  the  hands  of  said  surviv- 
ing partners,  she  could  form  no  correct  estimate  of  the 
extent  and  value  of  the  said  assets.  On  the  twenty-seventh 
of  October,  1869,  she  made  report  accordingly  to  the  pro- 
bate court  of  Mora  county  (Vicente  Romero,  one  of  the 
respondents  to  this  petition,  then  being  judge  of  said  court), 
and  obtained  an  order  of  said  court  granting  her  further 
time  until  the  termination  of  said  suit  to  make  report  and  said 
inventory;  that  at  August  term,  1870,  of  the  district  court 
for  said  county,  a  decree  was  rendered  in  said  suit  against 
said  Moore  and  Mitchell  in  favor  of  said  administratrix  and 
her  present  husband,  from  which  decree  said  Moore  and 
Mitchell  appealed  to  this  court,  said  Romero,  one  of  the 
respondents  in  this  suit,  becoming  one  of  the  securities  on 
their  appeal  bond;  that  this  court  at  January  term,  1871, 
affirmed  said  decree  to  the  amount  of  seventy-four  thousand 
and  eight  hundred  dollars,  against  the  appellees  and  the 
securities  on  their  said  bond,  including  said  Romero;  that 
from  said  decree  of  this  court  said  appellees  appealed  to  the 
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supreme  court  of  the  United  States,  where  said  suit  is  still 
pending;  that  on  January  3,  1871,  the  probate  court  of  said 
county  removed  said  administratrix  from  her  administration, 
and  appointed  said  Eomero  in  her  stead,  notwithstanding  the 
order  of  said  court  before  mentioned,  and  the  fact  that  Ro- 
mero was  a  judgment  debtor  of  said  estate,  and  without  any 
notice  whatever  to  said  administratrix  of  the  pendency  in  said 
court  of  proceeding's  for  her  removal  from  administration. 
Upon  this  exhibition  of  facts,  the  petitioners  pray  the  court 
below  for  a  writ  of  certiorari  to  the  said  probate  court,  etc. 
On  the  eleventh  and  thirteenth  of  March,  1871,  the  respond- 
ents were  served  with  notice  of  the  pendency  of  the  petition, 
and  that  on  the  twentieth  of  the  said  month,  the  district 
court  in  and  for  said  county  would  be  moved  to  grant  said 
writ. 

On  the  twenty-first  of  said  month,  after  argument  of  said 
motion,  a  writ  of  certiorari  was  granted.  In  obedience  to 
the  writ  the  probate  court  of  Mora  county,  sent  to  the  court 
below  a  transcript  of  its  proceedings,  by  which  it  appears 
that  on  the  third  of  January,  1871,  Gertrude  E.  Webb,  now 
Huntington,  was  removed  from  the  administration  of  the 
estate  of  Nathan  Webb,  deceased,  by  order  of  said  probate 
court,  on  the  petition  of  William  H.  Moore  and  William  C. 
Mitchell;  that  the  next  day  said  Moore  was,  on  his  own  ap- 
plication, appointed  administrator  de  boms  non  of  said  es- 
tate, and  that  he  resigned  his  administratorship  on  the 
ninth  of  the  same  month,  when  the  said  court  appointed 
Vicente  Romero  administrator  in  his  stead.  It  does  not 
appear  from  this  transcript,  that  said  Gertrude,  or  any 
person  representing  her,  was  present  in  said  court  during 
any  portion  of  these  proceedings,  or  that  she,  her  agent  or 
attorney,  had  been  notified  that  such  proceedings  were 
pending. 

Vicente  Romero  filed  in  the  court  below,  on  the  rot  urn  of 
the  writ,  an  affidavit  stating,  among  other  mailers,  that 
he  was  probate  judge  of  Mora  connly  in  1S(JJ),  nnlil  Ihe 
beginning  of  October,  and  denying  1h:it  he,  or  the  s;nd 
probate  court,  while  he  was  judge  of  it,  had  made  the  order 
alleged  in  the  relators'  petitions,  dispensing  will)  the  report 
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of  the  administratrix  and  the  making  of  an  inventory,  until 
the  termination  of  her  suit  against  Moore  and  Mitchell,  but 
it  appears  from  another  transcript  from  the  probate  court, 
filed  in  this  cause  in  the  court  below,  that  such  order  was 
made  by  said  probate  court  on  the  third  of  November,  1869, 
Jose  Ledenux  being  then  probate  judge  of  said  county. 

The  court  below  adjudged  the  proceedings  of  the  probate 
court  of  Mora  county,  in  removing  said  administratrix  from 
her  trust  and  appointing  said  Vicente  Romero  adminis- 
trator in  her  place,  to  be  without  warrant  of  law,  and  fraud- 
ulent and  void  from  the  beginning,  and  enjoined  said  probate 
court  from  entertaining  any  proceedings  to  remove  or  sus- 
pend the  said  Gertrude  E.  Huntington  from  her  trust  as 
administratrix  of  Nathan  Webb,  deceased,  during  the  pend- 
ency of,  and  until  the  final  determination  of  the  suit  in  the 
supreme  court  of  the  United  States,  in  which  she  and  her 
husband  are  complainants  against  said  Moore  and  Mitchell, 
or  until  the  further  order  of  the  court  below.  From  the 
judgment  of  the  court  below  the  respondents  appeal. 

The  points  presented  by  the  appellant's  assignment  of 
errors  involve:  1.  The  power  of  the  court  below  to  issue 
the  writ  of  certiorari;  2.  Whether  it  erred  in  granting  the 
writ  in  this  cause;  3.  Whether  the  judgment  of  the  court 
below  was  erroneous. 

The  tenth  section  of  the  act  of  congress,  approved  Sep- 
tember 9,  1850,  entitled  "An  act  proposing  to  the  state  of 
Texas,  etc.,"  provides  that  "the  judicial  power  of  said  ter- 
ritory [New  Mexico]  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  in  justices  of  the  peace," 
and  "the  said  supreme  and  district  courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  jurisdiction." 
It  should  not  be  necessary  to  repeat  here  what  has  been  so 
frequently  described,  namely,  that  this  conferring  of  jur- 
isdiction upon  these  courts  necessarily  includes  all  power 
requisite  to  give  full  effect  to  it.  The  removal  of  causes  by 
certiorari  from  an  inferior  to  a  superior  court  is  a  power  which 
has  always  pertained  to  the  jurisdiction  of  courts  of  com- 
mon law  as  well  as  courts  of  chancery.  Hence,  the  con- 
ferring of  this  jurisdiction  upon  the  district  courts  thereby 
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constituting  them  superior  courts,  or  courts  of  general  juris- 
diction, gives  them  the  power,  although  the  statutes  of  this 
territory  had  been  silent  on  the  subject. 

The  third  clause  of  section  10,  chapter  10  in  Revised 
Statutes  of  New  Mexico,  p.  108,  says  that  the  district  courts 
shall  have  "appellate  jurisdiction  from  the  judgments  and 
orders  of  the  prefects  (probate  judges  and  probate  courts), 
and  alcaldes  (justices  of  the  peace)  in  all  cases  not  prohib- 
ited by  law,  and  shall  possess  a  superintending  control 
over  them." 

The  statute  from  which  this  quotation  is  made  purports 
to  date  from  September  22,  1846,  and  was  re-enacted  with 
the  Revised  Statutes,  January  26,  1865,  by  the  legislative 
assembly  of  this  territory  for  defining  the  superintending 
control  the  district  courts  may  use,  according  to  the  neces- 
sities of  the  case,  and  the  powers  pertaining  to  them,  either 
as  courts  of  common  law  or  courts  of  chancery. 

We  are  now  to  consider  whether  the  court  below  erred  in 
granting  the  writ  of  certiorari  in  this  cause.  The  petition 
shows  ample  ground  to  sustain  the  prayer.  But  on  the 
part  of  the  appellants  the  whole  of  chapter  24,  Revised 
Statutes,  relating  to  certiorari,  is  cited  to  this  court,  and  it 
has  been  argued  that,  inasmuch  as  the  appellees  did  not 
take  lawful  steps  for  an  appeal  at  the  term  of  the  probate 
court  in  which  the  proceedings  complained  of  were  had, 
they  are  precluded  by  the  provisions  of  this  chapter  from 
benefit  of  the  writ  of  certiorari.  The  provisions  of  this 
chapter  are  a  limitation  of  the  writ  of  certiorari,  in  cases 
coming  within  their  purview,  but  do  not  operate  in  cases 
whose  circumstances  are  outside  of  their  purview.  They 
contemplate  that  at  the  time  of  judgment,  the  court  or  jus- 
tice of  the  peace  rendering  the  judgment,  had  jurisdiction 
both  of  the  subject-matter  and  of  the  person,  and,  if  other- 
wise, there  would  be  great  room  under  color  of  legal  pro- 
ceedings in  these  courts,  and  before  justices  of  the  peace, 
for  unlimited  corruption  and  oppression,  and  the  supreme 
court  would  be  warranted  in  regarding  them  as  contrary 
to  public  policy.  The  allegation  of  the  appellees'  sworn 
petition,  that  the  administratrix  was  not  present  in  the  pro- 
bate court,  either  in  person,  or  by  her  agent  or  attorney, 
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at  the  time  of  the  proceedings  complained  of,  and  that 
neither  she  nor  her  agent  or  attorney  had  any  notice  of  the 
pendency  of  said  proceedings,  is  sufficient  to  show  the 
court  below  that  her  case  is  an  exception  to  the  provisions 
of  the  statute  cited,  for  the  reason  that  the  probate  court  in 
these  proceedings  had  neither  real  nor  constructive  jurisdic- 
tion of  her  person. 

It  now  remains  to  consider  whether  the  judgment  of  the 
court  below  was  erroneous.  In  deciding  this  question  we 
have  to  consider  the  material  facts  set  forth  in  the  petition, 
the  answer  thereto  furnished  by  the  transcript  from  the 
probate  court  of  Mora  county,  the  affidavit  of  the  re- 
spondent, Vicente  Romero,  and  the  law  of  this  territory 
concerning  the  appointment  of  administrators,  so  far  as  ap- 
plicable to  this  case.  The  transcript  from  the  probate 
court  does  not  contradict  any  material  fact  alleged  in  the 
petition,  and  the  affidavit  of  Romero  does  not  deny  that  the 
order  referred  to  was  made  by  the  probate  court  previous 
to  the  commencement  of  the  proceedings  complained  of,  but 
merely  denies  that  such  order  was  applied  for  or  granted 
while  he  was  probate  judge  of  Mora  county,  while  a  further 
or  supplemental  transcript  shows  that  such  order  had  been 
granted  in  fact,  shortly  after  Romero  went  out  of  office. 
So  it  appears  there  was  no  issue  of  fact  material  to  the 
case  presented  to  the  court  below.  Sections  5  and  6,  chap- 
ter 2,  of  the  Revised  Statutes,  p.  34,  say  as  to  whom  letters  of 
administration  shall  be  granted: 

"Section  5.  Letters  of  administration  shall  be  granted: 
First,  to  the  husband  or  wife  surviving;  secondly,  if  there 
be  no  husband  or  wife  surviving,  to  those  who  are  entitled 
to  distribution  of  the  estate,  or  one  or  more  of  them,  as  the 
prefect  shall  believe  will  best  manage  the  estate. 

"Section  6.  If  no  such  person  shall  apply  for  such  let- 
ters within  thirty  days  after  the  death  of  the  deceased,  any 
creditor  shall  be  allowed  to  take  out  such  letters,  and  in 
default  of  these  the  probate  judge  may  select  as  administra- 
tor such  discreet  person  as  he  may  choose." 

By  the  record  of  the  court  below  it  appears  that  one  of 
the  relators  was  the  administratrix  of  her  deceased  husband, 
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and  that  the  probate  court,  under  pretext  that  she  had  not 
made  an  inventory  and  annual  report,  made  an  order  re- 
moving her  from  such  administration,  notwithstanding  the 
existence  of  an  order  of  that  court  suspending  or  dispens- 
ing with  the  making  of  such  inventory  and  report  until  the 
final  determination  of  a  certain  suit  on  behalf  of  said  ad- 
ministratrix, and  appointed  to  said  administration  a  party 
defendant  to  said  suit,  and  within  a  few  days  afterward  ap- 
pointed another  judgment  debtor  of  the  said  estate  in  said 
suit  in  his  stead.  Passing  over  the  question  of  the  legality 
of  the  removal  of  the  administratrix  under  the  circumstances 
shown  by  the  record,  the  appointment  to  the  administration 
of  an  estate  of  a  party  indebted  to  such  estate,  or  against 
whom  a  suit  is  pending  on  behalf  of  such  estate,  is  unwar- 
ranted by  either  the  spirit  or  the  letter  of  the  statute  for 
the  guidance  of  the  probate  court  in  using  the  appointing 
power.  The  statute  indicating  who  shall  have  priority  of 
right  of  administration,  including  creditors,  manifests  a  de- 
sire on  the  part  of  the  legislature  to  secure  the  management 
of  an  estate  to  the  person  or  persons  whose  interests  it  ap- 
parently is  to  administer  it  to  the  best  advantage  for  all 
persons  interested  in  its  distribution.  Hence,  when  the 
estate  under  the  contingency  specified  empowers  the  pro- 
bate judge  to  appoint  some  discreet  person  to  the  adminis- 
tration, it  is  to  be  inferred  that  the  legislature  intended  the 
term  "discreet"  to  mean  competent  and  disinterested,  and 
never  contemplated  that  a  person  indebted  to  an  estate  in 
any  manner,  or  litigating  against  the  same,  should  have 
placed  in  his  hands  the  power  to  defraud  the  estate,  or  de- 
lay its  settlement. 

In  this  case  it  appears  by  the  record,  that  in  the  adminis- 
tration of  Webb's  estate  there  was  pending  in  the  supreme 
court  of  the  United  States  a  suit  in  which  a  large  sum  of 
money  had  been  adjudged  and  decreed  by  the  supreme 
court  of  this  territory  to  be  paid  to  s;iid  estate  by  Moore 
and  Mitchell,  and  Romero,  one  of  the  respondent  in  Ihe 
court  below,  and  others,  and  from  which  judgment  and  de- 
cree appeal  was  taken  to  said  supreme  court  of  the  United 
States  by  the  parties  against  whom  the  same  were  rendered. 
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The  petition  for  certiorari  alleges  that  the  removal  of  the 
administratrix  from  her  trust,  and  the  appointment  of 
Romero  in  her  stead,  was  fraudulent,  and  for  the  purpose  of 
defeating  the  interests  of  said  administration  involved  in 
said  suit;  and  the  record  of  the  court  below  contains  no 
denial,  contradiction,  or  avoidance  of  this  allegation.  It  is 
apparent  that  had  the  removal  of  the  administratrix  and  the 
appointment  of  Romero  been  fairly  accomplished,  Romero 
would  have  had  it  in  his  power  to  sacrifice  whatever  inter- 
ests of  the  estate  of  Webb  may  be  involved  in  the  case  re- 
ferred to,  and  the  inference  is  warranted  by  the  record  of 
the  court  below  that  he  would  not  have  hesitated  to  use 
that  power  detrimentally. 

It  is  fortunate,  however,  in  this  case,  that  our  district 
courts  are  amply  empowered  by  law  to  protect  the  status  of 
parties  to  suits,  as  well  as  their  persons  and  interests,  and 
had  not  the  power  been  seasonably  invoked,  incalculable 
mischief  could  have  been  accomplished,  and  the  administra- 
tion of  justice  delayed,  if  not  altogether  defeated.  In  order- 
to  prevent  further  trouble  of  similar  kind,  the  court  be- 
low, besides  annulling  the  proceedings  of  the  probate  court 
removing  Gertrude  E.  Huntington  from  her  administration, 
and  appointing  Vicente  Romero  thereto,  enjoined  said  pro- 
bate court  from  entertaining  any  proceedings  "to  remove  or 
suspend  the  said  Gertrude  E.  Huntington  from  her  trust  as 
administratrix,  etc.,  of  Xathan  Webb,  deceased,  during  the 
pendency  of  and  until  the  final  determination  of  the  said 
suit  in  the  supreme  court  of  the  United  States,  or  until  the 
further  order  of  this  court."  This  portion  of  the  judgment 
of  the  court  below  the  appellants  say  is  erroneous.  As  it  is 
shown  in  preceding  portions  of  this  opinion  that  our  district 
courts  have  ample  power  to  correct  the  erroneous  or  unlaw- 
ful proceedings  of  an  inferior  court,  further  discussion  or 
repetition  is  not  necessary-  to  show  that  (aside  from  the 
powers  given  them  by  the  act  of  congress  above  quoted) 
the  superintending  control  confided  to  them  by  the  statutes 
of  this  territory  is  ample  to  forbid  a  repetition  of  like  erro- 
neous or  unlawful  proceedings  in  relation  to  the  same  party 
and  subject. 

The  judgment  of  the  court  below  is  affirmed. 


Jan.  1872.]  IN  THE  MATTER  OF  WATTS.  541 


Opinion  of  the  Court— Johnson,  J. 


IN  THE  MATTER   OF  THE  PETITION  OF   JOHN  "WATTS. 

REVISED  STATUTES  OF  1865  ALL  RE-ENACTED  ON  SAME  DAY.— The  revised 
statutes  of  1865  were  all  re-enacted  on  the  same  day,  and  therefore  those 
parts  relating  to  the  same  subject  are  to  be  construed  together,  and  so  as 
not  to  be  repugnant  to  each  other. 

AFFIDAVIT  REQUIRED  ON  APPEAL  FROM  PROBATE  COURT.— On  rih  appeal 
from  the  probate  court,  as  well  as  in  case  of  an  appeal  from  the  district 
court,  the  appellant  must  file  during  the  term  at  which  the  decree  ap- 
pealed from  was  rendered,  an  affidavit  showing  that  the  appeal  is  not 
taken  for  vexation  or  delay,  etc.,  and  the  denial  of  an  appeal  will  not  be 
remedied  on  certiorari  where  the  petition  does  not  show  that  such  an 
affidavit  was  filed. 

REMOVAL  OF  ADMINISTRATOR  NOT  REMEDIED  ON  CERTIORARI,  WHEN. — 
Certiorari  will  not  issue  to  the  probate  court  to  set  aside  the  removal  of 
an  administrator  and  the  appointment  of  an  administrator  de  bonis  non 
where  the  petition  for  the  writ  does  not  show  that  such  court  has  acted 
unlawfully  or  injuriously  to  the  rights  of  others. 

APPEAL  from  the  district  court  of  Santa  Fe  county.  The 
opinion  states  the  case. 

8.  B.  Elkins,  for  the  appellant. 

By  Court,  JOHNSON,  J. : 

The  petitioner,  on  the  fourth  day  of  May,  1870,  took  out 
letters  of  administration  on  the  estate  of  John  T.  Russell, 
deceased,  in  the  county  of  Santa  Fe,  and  at  the  May  term, 
1871,  of  the  probate  court  in  and  for  said  county,  was  re- 
moved from  said  administration  by  order  of  said  court. 
During  the  months  of  May  and  July  of  the  last-mentioned 
year,  petitioner,  by  petition  and  supplemental  petition,  ap- 
plied to  the  judge  of  the  district  court  for  the  first  judicial 
district  for  writs  of  certiorari  and  error  to  said  probate 
court,  for  the  alleged  reason  that  said  court  had  refused  to 
grant  him  an  appeal  from  its  judgment  and  order  revoking 
his  letters  of  administration.  The  judge  of  the  district 
court  for  said  district  denied  the  prayer  of  said  petition 
and  supplemental  petition;  and  thereupon  petitioner  ap- 
peals to  this  court. 

The  Revised  Statutes  declared  by  the  act  of  the  legislative 
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assembly,  approved  January  24,  1865,  are  to  be  considered 
as  all  re-enacted  on  that  day,  and  all  parts  of  them  touching 
the  same  subject-matter  are  to  be  construed  in  such  man- 
ner that  the  one  part  be  not  repugnant  to  the  other.  This  is 
substantially  the  rule  of  interpretation  that  has  governed 
ihis  court  when  construing  these  statutes.  The  Revised 
Statutes,  sec.  4,  p.  122,  provide  that  appeals  from  the 
judgment  of  the  probate  court  shall  be  allowed  to  the  dis- 
trict court  in  the  same  manner  and  subject  to  the  same  re- 
striction as  in  case  of  appeals  from  the  district  to  the  su- 
preme court.  How  are  appeals  to  be  taken  from  the  dis- 
trict court  to  the  supreme  court?  On  page  106,  section  3,  we 
find  that  "no  such  appeal  shall  be  allowed,  unless,  first,  the 
appeal  be  taken  at  the  same  term  at  which  the  judgment  or 
decision  appealed  from  was  rendered;  and,  second,  unless 
the  appellant  or  his  agent  shall,  during  the  same  term,  file 
in  the  court  his  affidavit,  stating  that  such  appeal  is  not 
taken  for  the  purpose  of  vexation  or  delay,  but  because  the 
affiant  believes  that  the  appellant  is  aggrieved  by  the  judg- 
ment or  decision  of  the  court." 

The  provisions  of  section  5,  page  184,  do  not  dispense  with 
the  requirement  of  this  affidavit  in  appealing  from  a  judg- 
ment or  decision  of  the  probate  court  to  the  district  court. 
In  his  original  petition,  the  petitioner  did  not  show  that  the 
required  affidavit  had  been  filed  in  the  probate  court  during 
the  same  term  at  which  the  judgment  was  rendered,  and  his 
supplemental  petition  admits  this  fact,  and  undertakes  to 
excuse  his  not  having  filed  the  affidavit.  Ordinarily,  the 
failure  to  show  that  all  the  legal  steps  had  been  taken  to 
have  the  appeal  allowed  would  be  sufficient  ground  of  de- 
nial of  the  writ  of  certiorari. 

A  portion  of  the  exclusive  original  jurisdiction  given  to 
the  probate  courts  by  section  3,  page  122,  Revised  Statutes, 
is  the  granting  of  letters  testamentary  and  of  administration 
and  the  repealing  of  the  same.  The  petitioner  did  not  show 
to  the  judge  of  the  court  below  that  in  exercising  this  juris- 
diction, the  probate  court  had  acted  unlawfully,  or  injuri- 
ously to  the  rights  of  others,  either  in  the  removal  of  him- 
self from  the  administration  of  the  estate,  or  in  the  appoint- 
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merit  of  another  administrator  de  bonis  non;  but,  after  avow- 
ing in  his  supplemental  petition  that  personally  he  has  no 
wish  to  continue  as  such  administrator,  shows  that  his  de- 
sire for  the  appeal  was,  in  his  own  language,  to  wipe  out 
the  stain  attempted  to  be  fastened  upon  him  of  having  in 
any  manner  neglected  or  mismanaged  the  interests  of  said 
estate.  However  commendable  it  may  be  in  a  person  to 
seek  to  vindicate  himself,  a  writ  of  certiorari,  superseded* 
or  error,  could  not  be  made  effectual  touching  the  irrele- 
vant matters  shown  in  the  petition;  and  it  is  not  proposed 
to  discuss  them  in  this  opinion. 

Upon  full  consideration  of  all  the  material  allegations  of 
the  petitions  and  the  supplemental  petition,  it  is  the  un- 
divided opinion  of  this  court  that  the  judge  of  the  court 
below  did  not  err  in  denying  to  interfere  with  the  proceed- 
ings of  the  probate  court  in  the  premises. 


REPORTS  OF  CASES 

DETERMINED   IN 

THE  SUPREME  COURT 

OV   THE 

TERRITORY   OF   NEW   MEXICO. 

JANUARY    TERM,    1873. 


TEEEITOEY  OF  NEW  MEXICO  v.  PLACIDE 
ABEITA. 

OBJECTIONS  TO  JURORS,  How  WAIVED.— Any  objection  to  the  mode  of  the 
selection  of  a  jury,  or  to  the  fact  that  some  of  the  jurors  are  non- 
residents, if  known  to  the  defendant  in  a  criminal  case  at  the  time  of  im- 
paneling the  jury,  and  not  made  at  that  time,  will  be  deemed  waived, 
and  can  not  be  insisted  upon  after  verdict. 

ROBBERY— VIOLENT  TAKING,  NECESSITY  OF.— It  is  not  error  to  refuse  to  in- 
struct the  jury  on  the  trial  of  an  indictment  for  robbery,  that  in  order 
to  a  conviction  they  must  find  that  the  defendant  did  "with  force  and 
violence  take  the  property,1'  because  it  Is  sufficient  if  the  taking  was 
"with  force  and  arms,"  or  "by  assault  and  putting  in  fear." 

DISCREDITING  WITNESS,  INSTRUCTION  AS  TO,  NOT  ERRONEOUS,  WHEN.— It  is 
not  error  to  refuse  to  instruct  the  jury  in  a  criminal  case  that  if  they  be- 
lieve the  principal  witness  for  the  prosecution  "is  fully  contradicted  by 
other  good  men  as  witnesses,  and  that  he  was  drunk  and  admitted  it  be- 
fore the  justice,  and  denies  it  here,  and  in  other  respects  is  contradicted 
by  the  witnesses,  the  jury  should  give  no  weight  to  his  evidence  unless 
corroborated  by  other  evidence,"  because  such  an  instruction  is  too  broad, 
and  includes  irrelevant  matter. 

APPEAL  from  the  district  court  for  the  county  of  Berna- 
lillo.     The  case  appears  from  the  opinion. 

J.  8.  Watts,  for  the  defendant  and  appellant. 

T.   F.   Conway,  attorney-general,    for  the  plaintiff  and   ap- 
pellee. 

VOL.  1—35 
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By  Court,  BRISTOL,  J. : 

Placide  Abeita,  tlie  defendant  herein,  at  the  May  term 
of  the  district  court  for  the  second  judicial  district,  in  and 
for  the  county  of  Bernalillo,  in  the  year  1872,  was  tried  and 
found  guilty  upon  an  indictment  charging  him  with  having 
committed  the  crime  of  robbery  from  the  person  of  one 
Jose  Durau.  The  cause  has  been  removed  to  this  court 
for  review  of  bill  of  exceptions  and  appeal.  After  verdict 
a  motion  was  made  on  behalf  of  the  defendant  for  a  new 
trial,  on  the  ground  of  irregularities  in  the  selection  and  sum- 
moning of  the  petit  jurors  serving  at  the  term  aforesaid,  and 
from  whom  the  jury  impaneled  to  try  the  cause  was  taken; 
that  one  of  such  jurors  had  been  summoned  from  an  ad 
joining  county,  and  was  a  non-resident  of  said  county  of 
Bernalillo,  and  that  the  court,  below  erred  in  refusing  to  in- 
struct the  jury  as  requested  on  behalf  of  the  defendant. 

The  respective  points  of  error  relied  on  by  counsel  for  the 
defendant,  we  will  take  up  and  dispose  of  in  the  order  pre- 
sented. The  first  point  of  error  assigned  by  counsel  for  the 
defendant  is  that  the  petit  jury  was  hot  selected  by  the 
sheriff  of  Bernalillo  county,  but  by  the  United  States  mar- 
shal, and  that  one  of  the  jurors  was  a  resident  of  Valencia 
county.  There  is  nothing  before  the  court  from  the  pro- 
ceedings in  the  court  below  showing  how  the  jurors  in  at- 
tendance had  been  selected.  The  only  statement  appearing 
on  the  record  in  any  manner  relating  to  the  jury  is  an  ad- 
mission at  some  stage  of  the  proceedings  that  the  summons 
for  the  petit  jury  was  issued  to  the  United  States  marshal, 
and  served  by  him,  and  that  Gregorio  A.  Otero,  one  of  the 
jury  that  tried  the  cause,  was  not  a  resident  of  Bernalillo 
county,  but  a  resident  of  Valencia  county.  The  record  does 
not  show  that  the  defendant  interposed  am-  objection  to  the 
jury  until  after  verdict.  Neither  does  it  appear  that  the 
grounds  of  objection  then  interposed  were  not  known  to 
the  defendant  at  the  time  the  jury  was  impaneled.  With- 
out stopping  to  inquire  whether  there  were  or  were  not 
irregularities  either  in  the  selection  or  summoning  of  the 
jury,  it  is  evident  that  none  existed  which  the  defendant 
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could  not  and  did  not  waive  by  omitting  to  interpose  his 
objections  at  the  time  of  impaneling  the  jury.  The  de- 
fendant was  at  liberty  to  submit  his  case  to  an  incompetent 
jury  if  he  saw  fit.  If  he  did  so,  he  was  bound  by  it  It 
was  too  late  at  any  subsequent  stage  of  the  proceedings,  and 
especially  after  verdict,  for  him  to  interpose  his  objections 
unless  it  appeared  that  the  grounds  of  objections  were  pre- 
viously unknown  to  him:  1  Bish.  Crim.  Proc.,  s«cs.  783, 
793,  807;  6  Cal.  405;  16  111.  364;  6.  N.  H.  352;  5  Mass! 
435;  6  Miss.  426;  5  Wis.  324;  1  Pick.  38. 

The  second  ground  of  error  assigned  on  behalf  of  the  de- 
fendant is  that  the  court  below  erred  in  refusing  to  give 
the  jury  the  first  instruction  asked  for  by  the  defendant. 
The  instruction  asked  for  was  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  in  the  case  that  the  defendant  did 
not  with  force  and  violence  take  the  property  in  the  indict- 
ment, then  the  jury  should  find  the  defendant  not  guilty." 
The  indictment  herein  was  found  under  section  30, 
chapter  51,  page  326,  of  the  Compiled  Laws  of  New  Mexico. 
The  indictment  does  not  contain  the  allegation  that  the 
robbery  was  committed  by  force  and  violence,  but  with 
"force  and  arms,"  and  "by  assault  and  putting  in  fear." 
This  instruction  therefore,  under  the  statute,  if  given,  would 
have  been  a  positive  misdirection  to  the  jury,  as  the  force 
may  not  have  been  applied  in  a  manner  to  convince  the 
jury  beyond  a  reasonable  doubt  of  "violence,"  while  they 
might  have  been  satisfied  beyond  any  doubt  that  there  was 
an  "assault  and  putting  in  fear,"  which  in  addition  to  tin- 
other  essential  ingredients  of  the  offense  was  all  that  was 
requisite  for  a  conviction. 

The  third  and  last  ground  of  error  assigned  on  behalf  of 
the  defendant  is  that  the  court  below  erred  in  refusing  to 
give  the  jury  the  fourth  instruction  asked  for  by  the  defend 
ant,  which  was  as  follows:  "If  the  jury  are  satisfied  thai 
Jose  Duran  is  fully  contradicted  by  other  good  men  as  wit- 
nesses, and  that  he  was  drunk,  and  admitted  it  before  t In- 
justice and  denies  it  here,  and  in  other  respects  is  contra- 
dicted by  the  witnesses,  the  jury  should  give  no  weight  to 
his  evidence  unless  corroborated  by  other  evidence  in  the 
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case."  The  evidence  discloses  abundant  material  out  of  which 
proper  instructions  to  the  jury  upon  the  testimony  tending 
to  discredit  that  given  by  the  witness,  Jose  Duran,  might 
have  been  drafted  and  presented  to  the  court  with  the  re- 
quest that  they  be  given  to  the  jury.  But  the  instructions 
asked  for  in  that  connection  were  too  broad  in  their  terms, 
and  too  much  incumbered  with  irrelevant  and  improper 
matters,  to  render  them  a*  suitable  charge  to  the  jury.  In 
the  shape  presented,  they  would  have  tended  rather  to  mis- 
lead 1han  to  aid  the  jury  in  applying  the  law  to  the  evidence. 

There  was  no  error  in  the  rulings  of  the  court  below  that 
will  justify  this  court  in  disturbing  the  judgment. 

Judgment  of  the  court  below  affirmed. 


TERRITORY  OF  NEW  MEXICO  v.  ANTONIO 
VALDEZ. 

JURISDICTION  AS  TO  ASSAULT.— Justices  of  the  peace  have  exclusive  original 
jurisdiction  of  the  crime  of  assault  and  battery,  or  assault  as  defined  by 
section  11,  chapter  55,  Compiled  Laws,  and  an  indictment  for  such  an  of- 
fense in  the  district  court  may  be  quashed. 

STATUTE  RELATING  TO  JURISDICTION  OF  DISTRICT  COURT  CONSTRUED.— 
Section  3,  page  120,  of  the  Compiled  Laws  relating  to  the  jurisdiction 
of  the  district  courts  in  civil  and  criminal  cases,  simply  refers  to  the 
territorial  jurisdiction  of  those  courts,  and  does  not  extend  their  juris- 
diction to  all  criminal  offenses  of  whatever  grade. 

APPEAL  from  the  district  court  for  Rio  Arriba  county. 
The  case  appears  from  the  opinion. 

T.  F.  Conway,  attorney- general,  for  the  appellant. 
8.  B.  Elkins,  for  the  appellee. 

By  Court,  BRISTOL,  J. : 

At  the  September  term  of  the  territorial  district  court  for 
the  county  of  Rio  Arriba  in  the  year  1871,  the  defendant, 
Antonio  Valdez,  was  indicted  by  the  grand  jury  for  the 
crime  of  assault  and  battery,  committed  upon  one  Maria 
Rosaria  Tafoya,  the  indictment  alleging  that  the  defend- 
ant assaulted  and  unlawfully  wounded  and  ill-treated  and 
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other  wrongs  did  to  the  said  Maria,  etc.  At  the  next  ensu- 
ing April  term  of  the  court  a  motion  was  made  on  behalf  of 
the  defendant  to  quash  the  indictment  on  the  ground  that 
the  district  court  had  not  original  jurisdiction  of  the  offense 
charged.  The  motion  was  sustained  by  the  court  below, 
to  which  the  territory,  by  the  attorney-general,  excepted. 

The  indictment  evidently  was  found  under  section  11,  chap- 
ter 55,  page  360,  of  the  Compiled  Laws  of  New  Mexico,  which 
provides  that  if  any  person  shall  unlawfully  assault  or 
threaten  another  in  a  menacing  manner,  or  shall  unlawfully 
strike  or  wound  another,  he  shall  upon  conviction  be  fined 
not  exceeding  one  hundred  and  fifty  dollars,  or  imprisonment 
not  exceeding  thirty  days,  or  both  such  fine  and  imprison- 
ment. The  indictment  no  doubt  sufficiently  sets  out  the 
offense  under  this  statute.  The  offense  is  of  no  higher 
grade  than  assault  and  battery.  Section  17,  chapter  22, 
page  138,  Compiled  Laws  of  New  Mexico,  is  broad  enough 
in  its  terms  to  confer  jurisdiction  of  the  offense  charged 
upon  justices  of  the  peace,  even  to  the  imposition  of  a  fine 
of  one  hundred  and  fifty  dollars,  and  imprisonment  for 
thirty  days,  while  section  3,  chapter  57,  page  368,  Compiled 
Laws  of  New  Mexico,  restricts  the  penalty  to  be  imposed 
by  a  justice  of  the  peace  for  that  offense  to  a  fine  of  fifty 
dollars. 

These  various  provisions  of  the  statute  were  in  force  at 
the  time  the  indictment  was  found,  and  are  in  force  still. 
The  offense  charged  in  the  indictment  being  of  no  higher 
grade  than  assault  and  battery,  a  justice  of  the  peace  no 
doubt  had  original  jurisdiction  of  it.  The  only  question  to 
determine  is  whether  the  district  court  had  concurrent  origi- 
nal jurisdiction  of  the  same  offense.  There  are  several  provis- 
ions of  the  statutes  conferring  criminal  jurisdiction  on  the  dis- 
trict courts.  Section  10,  chapter  16,  page  108,  Compiled  Laws 
of  New  Mexico,  confers  on  the  district  courts  jurisdiction 
of  all  criminal  cases  that  shall  not  otherwise  be  provided 
for  by  law,  and  are  therefore  excepted  from  such  jurisdic- 
tion. Section  10,  chapter  57,  page  308,  Compiled  Laws  of 
New  Mexico,  expressly  excepts  all  criminal  offenses  that  arc 
cognizable  before  justices  of  the  peace  from  the  list  of 
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ment  to  the  jury  upon  any  question  of  fact  involved  in  the 
ease,  or  comment  on  or  explain  the  amount  found  by  the  evi- 
dence to  be  due  the  plaintiff,  is  not  left  to  the  discretion  or 
whim  of  any  court,  no  matter  how  just,  impartial,  or  intel- 
ligent. This  error,  if  none  other  was  apparent  on  the  rec- 
ord, is  amply  sufficient  to  demand  a  reversal  of  this  judg- 
ment and  require  a  new  trial  in  the  cause. 

4.  The  court  erred  in  excluding  the  evidence  offered  by 
defendants,  which  was  certainly  material  as  to  the  right  of 
recovery    upon    the    question    of    interest    on    the    actual 
amount  found  due,  not  by  the  ex  parte  account  of  the  ac- 
counting officers  of  the  treasury,  but  the  amount  found  due 
by  the  verdict  of  a  jury. 

5.  The  court  erred  in  not  allowing  the  evidence  offered  by 
the  defense  to  go  to  the  jury  in  bar  of  all  right  of  recovery 
against    the    securities;    for    the     true    intent,    meaning, 
purpose  and  obligation  of  the  securities  was  to  secure  the 
United  States  against  the  loss  resulting  from  neglect,  care- 
lessness,  misapplication,    conversion,    or    embezzlement  of 
the  funds  of  the  United  States  by  the  depositary  to  whom  in- 
trusted, and  not  to  hold  them  responsible  for  loss  resulting 
from  the  act  of  God  or  the  king's  enemies,  and  to  plunder 
und  ruin  securities,  without  any  fault  or  neglect  of  the  prin- 
cipal, would  be  a  reproach  to  public  justice,  and  to  the 
honor,  justice,  equity,  and  fame  of  a  great  and  enlightened 
nation. 

In  the  case  of  United  States  v.  Jones,  8  Pet.  375,  it  was 
held,  in  an  action  by  the  United  States  against  an  individ- 
ual debtor,  that  a  mere  general  charge  of  an  aggregate  in- 
debtedness certified  from  the  books  of  the  treasury  depart- 
ment, e.  g.}  uto  accounts  transferred  from  the  books  of 
the  second  auditor  for  this  sum  standing  to  his  debit  under 
said  contract  on  the  books  of  the  second  auditor,  trans- 
ferred to  his  debit  on  those  of  this  office,  forty-five  thousand 
dollars,"  is  not  competent  evidence. 

The  transcript  in  this  case  introduced  in  evidence 
on  the  part  of  the  United  States,  and  made  the  basis  of 
the  judgment,  was  not  legal  evidence,  and  should  have  been 
excluded  from  the  jury.  In  support  of  the  above  principle 
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it  was  decided  in  the  case  of  United  States  v.  Laub,  4  Cranch 
C.  C.  703,  that  "a  transcript  charging  a  balance  of  a  former 
settlement  is  not  per  se  evidence."  and  it  was  so  held  in  the 
case  of  United  States  v.  Edwards,  1  McLean,  467;  and  in 
United  States  v.  Hilliard,  3  Id.  324,  that  "  the  original  items 
on  which  the  accounting  officers  acted  must  be  stated." 

In  the  case  of  United  States  v.  Patterson,  Gilp.  44,  it  was 
decided  that  the  report  of  an  auditor  of  the  treasury  depart- 
ment of  a  balance  due  from  a  person  accountable  for  public 
moneys  is  a  guide  to  the  controller  of  the  treasury  as  to  the 
amount  to  be  sued  for,  but  is  no  evidence  of  the  debt  on  an 
action  against  such  person.  It  is  not  a  transcript  within 
the  meaning  of  the  act  of  March  3,  1797:  1  Stat.  at  Large, 
512. 

In  the  case  of  James  L.  Collins,  the  account  against  him 
did  not  arise  in  the  ordinary  mode  of  doing  business  at  the 
treasury,  but  after  the  funds  were  placed  in  the  hands  of 
other  disbursing  officers,  and  then  given  to  the  depositary 
at  Santa  Fe  for  safe  keeping  and  payment,  not  to  the  United 
States,  but  to  the  disbursing  officers  to  whom  they  had  been 
sent  for  use,  and  under  such  a  state  of  facts  it  has  been  re- 
peatedly held  "that  an  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode  of  doing 
business  in  that  department,  could  derive  no  additional 
validity  from  being  certified  under  the  act  of  congress."  In 
support  of  this  ruling  the  court  is  cited  to  the  following 
cases:  United  States  v.  Buford,  3  Pet.  13,  29;  Cox  v.  United 
States,  6  Id.  173;  United  States  v.  Jones,  8  Id.  375,  387. 

By  a  careful  examination  of  the  above  statement,  and  the 
cases  cited  in  its  support,  it  must  be  clear  and  undoubted 
that  the  transcript  in  "this  case  was  not  sufficient  to  authorize 
or  justify  the  judgment  rendered  against  the  appellants, 
and  if  the  statements  of  the  account  and  books  of  James  L. 
Collins  are  to  furnish  evidence  in  the  case  to  establish  1  In- 
supposed  indebtedness,  they  are  also  evidence,  prima  facie, 
in  favor  of  James  L.  Collins,  depositary,  and  his  securities, 
and  as  the  books  are  correct  and  complete,  and  lawfully 
account  for  every  dollar  of  the  public  funds  in  tin-  hands 
of  the  depositary  at  his  death,  sonic  further  evidence  of 
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land  had  been  prevented  by  unavoidable  accident  from  ex- 
hibiting such  claim  to  the  auditor,  and  that  he  was  then  in 
possession  of  vouchers  not  before  in  his  power  to  procure: 
5  Id.  13,  sec.  15,  p.  80;  13  Wall.  05. 

It  does  not  appear  that  any  of  these  prerequisites  have 
been  complied  with.  The  claim  of  the  defendant  Howland 
set  up  in  the  plea  demurred  to  could  not,  therefore,  have 
been  properly  pleaded  in  set-off. 

The  judgment  is  affirmed. 


LOUIS     BAKIO     AND     PEUDEXCIO     BENAVIDEZ     v. 
CHAELES   BLUMNEE. 

JUDGMENT  WITHOUT  SUBMISSION  TO  JURY  ERRONEOUS,  WHEN. — After  a  plea 
of  the  general  i^sue  in  an  action  for  the  recovery  of  real  property,  a 
judgment  rendered  in  the  absence  of  the  defendant,  and  without  a  sub- 
mission to  a  jury,  is  erroneous  and  must  be  reversed. 

ERROR  to  the  district  court  of  Dona  Ana  county.  The 
opinion  states  the  case. 

8.  B.  Elkins  and  T.  B.  Catron,  for  the  plaintiffs  in  error. 
Kirby  Benedict,  for  the  defendant  in  error. 

By  Court,  BRISTOL,  J. : 

This  is  an  action  brought  in  the  district  court,  in  and  for 
the  third  district  and  county  of  Dona  Ana,  The  defend- 
ants appeared  and  pleaded  the  general  issue.  In  1868,  at 
the  June  term  of  that  court,  in  the  absence  of  the  defend- 
ants, and  without  submitting  the  case  to  a  jury,  the  court 
rendered  judgment  in  favor  of  the  plaintiff  for  the  recovery 
of  the  possession  of  the  real  property  described  in  the  peti- 
tion, and  for  costs  of  suit.  The  record  is  before  this  court  for 
review  on  writ  of  error.  The  court  below  had  no  authority 
in  the  premises  to  render  judgment  except  upon  trial  and 
inquest  by  a  jury  and  verdict  found:  Vide  Comp.  Laws  of 
N.  M.,  sec.  40,  p.  200. 

The  judgment,  therefore,  is  reversed,  and  the  cause  re- 
manded to  the  court  below  for  trial. 
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THE    UNITED    STATES    OF    AMERICA,    v.    JOHN    S. 
WATTS  ET  AL. 

EVIDENCE  NOT  EMBODIED  IN  BILL  OF  EXCEPTIONS.— Where  the  evidence  In  a 
cause  is  not  embodied  in  the  bill  of  exceptions,  the  instructions  given  or 
refused  can  not  be  reviewed  on  appeal. 

RECEIVER  AND  DEPOSITARY  OF  PUBLIC  FUNDS,  LIABILITY  OF. — A  receiver  and 
depositary  of  public  funds  of  the  United  States  is  a  debtor  of  the  govern- 
ment to  the  full  amount  of  the  funds  received  by  him,  and  Is  an  insurer 
of  their  safety.  Hence,  in  an  action  against  the  sureties  on  the  bond  of 
such  an  officer  for  an  alleged  defalcation,  it  is  no  defense  to  show  that  he 
was  murdered  and  robbed  of  the  moneys  in  his  custody  by  an  irresistible 
force. 

APPEAL  from  the  district  court  of  the  first  judicial  district. 
The  opinion  states  the  case. 

John  8.  Watts,  in  propria  persona,  for  the  defendants  and 
appellants:  1.  The  court  erred  in  not  allowing  the  motion 
for  continuance,  because  it  was  shown  that  a  just  and 
meritorious  claim  against  the  United  States,  to  the  extent 
of  three  thousand  dollars,  existed,  had  been  presented  and 
disallowed,  and  it  was  lawful,  right,  and  proper  to  present 
to  the  jury  the  fact  for  their  consideration,  in  order  that  no 
more  should  be  recovered  from  the  securities  than  what 
was  lawfuly  due  from  the  principal. 

2.  The  allowance  of  interest  on  the  assessment  of  damages 
from  the  date  of  the  loss,  or  from  six  months  after  that  date, 
is  illegal  and  void,  and  no  interest  could  be  lawfully  recov- 
ered until  after  the  fixing  of  the  damages  by  the  verdict  of  a 
jury,  so  far  as  the  rights  of  the  securities  are  involved  in  the 
question  of  interest. 

3.  The  refusal  of  the  court  to  allow  one  of  the  defendants, 
and  the  attorney  of  the  other  defendants,  to  argue  the  cause 
before  the  jury,  was  error  of  such  importance  as  not  only 
to  justify,  but  demand,  a  reversal  of  this  judgment.     A 
party  whose  life,  liberty,  or  property  is  at  stake  has  a  con- 
stitutional right  to  be  heard  in  person  or  by  his  counsel, 
and  this  right  is  positive,  absolute,  and  mandatory  on  the 
court,  and  not  discretionary,  and  the  right  of  defendant  or 
his    counsel    to    make    a    respectful    and    courteous    argu- 
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ment  to  the  jury  upon  any  question  of  fact  involved  in  the 
case,  or  comment  on  or  explain  the  amount  found  by  the  evi- 
dence to  be  due  the  plaintiff,  is  not  left  to  the  discretion  or 
whim  of  any  court,  no  matter  how  just,  impartial,  or  intel- 
ligent. This  error,  if  none  other  was  apparent  on  the  rec- 
ord, is  amply  sufficient  to  demand  a  reversal  of  this  judg- 
ment and  require  a  new  trial  in  the  cause. 

4.  The  court  erred  in  excluding  the  evidence  offered  by 
defendants,  which  was  certainly  material  as  to  the  right  of 
recovery    upon    the    question    of    interest    on    the    actual 
amount  found  due,  not  by  the  ex  parte  account  of  the  ac- 
counting officers  of  the  treasury,  but  the  amount  found  due 
by  the  verdict  of  a  jury. 

5.  The  court  erred  in  not  allowing  the  evidence  offered  by 
the  defense  to  go  to  the  jury  in  bar  of  all  right  of  recovery 
against    the    securities;    for    the     true    intent,    meaning, 
purpose  and  obligation  of  the  securities  was  to  secure  the 
United  States  against  the  loss  resulting  from  neglect,  care- 
lessness,  misapplication,    conversion,    or    embezzlement  of 
the  funds  of  the  United  States  by  the  depositary  to  whom  in- 
trusted, and  not  to  hold  them  responsible  for  loss  resulting 
from  the  act  of  God  or  the  king's  enemies,  and  to  plunder 
and  ruin  securities,  without  any  fault  or  neglect  of  the  prin- 
cipal, would  be  a  reproach  to  public  justice,  and  to  the 
honor,  justice,  equity,  and  fame  of  a  great  and  enlightened 
nation. 

In  the  case  of  United  States  v.  Jones,  8  Pet.  375,  it  was 
held,  in  an  action  by  the  United  States  against  an  individ- 
ual debtor,  that  a  mere  general  charge  of  an  aggregate  in- 
debtedness certified  from  the  books  of  the  treasury  depart- 
ment, e.  g.j  "to  accounts  transferred  from  the  books  of 
the  second  auditor  for  this  sum  standing  to  his  debit  under 
said  contract  on  the  books  of  the  second  auditor,  trans- 
ferred to  his  debit  on  those  of  this  office,  forty-five  thousand 
dollars,"  is  not  competent  evidence. 

The  transcript  in  this  case  introduced  in  evidence 
on  the  part  of  the  United  States,  and  made  the  basis  of 
the  judgment,  was  not  legal  evidence,  and  should  have  been 
excluded  from  the  jury.  In  support  of  the  above  principle 
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it  was  decided  in  the  case  of  United  States  v.  Laub,  4  Cranch 
C.  C.  703,  that  "a  transcript  charging  a  balance  of  a  former 
settlement  is  not  per  se  evidence."  and  it  was  so  held  in  the 
case  of  United  States  v.  Edwards,  1  McLean,  467;  and  in 
United  States  v.  Hilliard,  3  Id.  324,  that  i '  the  original  items 
on  which  the  accounting  officers  acted  must  be  stated." 

In  the  case  of  United  States  v.  Patterson,  Gilp.  44,  it  was 
decided  that  the  report  of  an  auditor  of  the  treasury  depart- 
ment of  a  balance  due  from  a  person  accountable  for  public 
moneys  is  a  guide  to  the  controller  of  the  treasury  as  to  the 
amount  to  be  sued  for,  but  is  no  evidence  of  the  debt  on  an 
action  against  such  person.  It  is  not  a  transcript  within 
the  meaning  of  the  act  of  March  3,  1797:  1  Stat.  at  Large, 
512. 

In  the  case  of  James  L.  Collins,  the  account  against  him 
did  not  arise  in  the  ordinary  mode  of  doing  business  at  the 
treasury,  but  after  the  funds  were  placed  in  the  hands  of 
other  disbursing  officers,  and  then  given  to  the  depositary 
at  Santa  Fe  for  safe  keeping  and  payment,  not  to  the  United 
States,  but  to  the  disbursing  officers  to  whom  they  had  been 
sent  for  use,  and  under  such  a  state  of  facts  it  has  been  re- 
peatedly held  "that  an  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode  of  doing 
business  in  that  department,  could  derive  no  additional 
validity  from  being  certified  under  the  act  of  congress."  In 
support  of  this  ruling  the  court  is  cited  to  the  following 
cases:  United  States  v.  Buford,  3  Pet.  13,  29;  Cox  v.  United 
States,  6  Id.  173;  United  States  v.  Jones,  8  Id.  375,  387. 

By  a  careful  examination  of  the  above  statement,  and  the 
cases  cited  in  its  support,  it  must  be  clear  and  undoubted 
that  the  transcript  in  'this  case  was  not  sufficient  to  authorize 
or  justify  the  judgment  rendered  against  the  appellants, 
and  if  the  statements  of  the  account  and  books  of  James  L. 
Collins  are  to  furnish  evidence  in  the  case  to  establish  the 
supposed  indebtedness,  they  are  also  evidence,  prima  facie, 
in  favor  of  James  L.  Collins,  depositary,  and  his  securities, 
and  as  the  books  are  correct  and  complete,  and  lawfully 
account  for  every  dollar  of  the  public  funds  in  the  hands 
of  the  depositary  at  his  death,  some  further  evidence  oif 
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neglect,  want  of  care,  conversion,  or  embezzlement  of  the 
funds  of  the  United  States  was  required  to  fix  liability  upon 
him  or  his  securities. 

After  the  death  of  James  L.  Collins,  the  funds  were  ex- 
posed to  loss  or  plunder;  they  went  into  the  hands  of  E.  W. 
Little  and  General  Getty  without  any  responsibility  or 
proof,  and  for  days  were  in  their  possession,  under  their 
control,  with  opportunity  to  take  and  dispose  of  what  funds 
they  might  desire,  and  then  charge  the  deficit  on  the  upright, 
careful,  faithful,  and  heroic  old  custodian  who  sacrificed 
his  life  in  defense  of  the  funds  of  the  United  States,  and  by 
that  sacrifice  of  life,  saved  to  the  United  States  several 
hundred  thousand  dollars  from  the  plunderers,  thieves,  and 
assassins,  and  for  a  great  and  just  nation  to  set  up,  in  its 
own  favor,  principles  of  law  and  rules  of  evidence  at  war 
with  all  our  notions  of  human  rights  and  human  account- 
ability, would  dishonor  and  degrade  it  in  the  estimation  of 
the  civilized  world,  and  of  all  just,  intelligent,  and  upright 
men. 

For  these  reasons  the  supreme  court  of  the  territory  of 
New  Mexico  is  most  respectfully  asked  to  reverse  and  set 
aside  and  vacate  the  judgment  in  this  case,  and  direct  in 
the  further  hearing  of  this  case  as  follows:  1.  That  the 
transcript  in  the  record  in  this  case  is  insufficient  to  sup- 
port the  judgment.  2.  That  the  demurrers  to  the  defend- 
ants' pleas  be  overruled,  and  the  plaintiff  required  to  answer 
them.  3.  That  the  counsel  of  the  defendants  be  allowed  to 
argue  the  cause  before  the  jury  as  to  all  disputed  questions 
of  fact,  or  conclusions  from  facts,  proven  in  the  case  before 
the  jury.  4.  That  the  court  below  be  directed  to  allow 
the  jury  to  estimate  the  damages  and  interest  to  constitute 
the  verdict,  and  not  require  them  to  take  it  prepared  from 
any  other  source.  5.  That  the  instructions  to  add  interest 
to  the  supposed  amount  of  indebtedness,  anterior  to  the 
finding  of  the  breach  of  the  bond,  is  erroneous,  and  should 
not  be  given  to  the  jury.  6.  In  this  case,  the  court  below 
should,  on  the  reversal  of  the  case  and  the  granting  of  a 
new  trial,  be  instructed  that  this  suit  being  for  unliquidated 
damages  on  the  alleged  breaches  of  an  official  bond,  no 
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interest  is  chargeable  except  on  the  amount  found  due  by 
a  verdict  of  the  jury. 

On  this  point  see  Grilpins  v.  Consequa,  Pet.  C.  C.  85,  in 
which  the  court  holds  that  "interest  is  not  allowable  on 
unliquidated  damages."  In  the  case  of  Youqua  v.  Nixon, 
Id.  224,  it  was  held  that  "damages  for  breach  of  contract 
do  not  bear  interest."  The  supreme  court  of  the  United 
States  has  decided  in  a  ca.se  exactly  analogous  to  this  that 
"if  there  has  not  been  a  previous  demand  of  the  penalty  of 
a  bond  or  an  acknowledgment  the  whole  is  due,  interest 
is  recoverable  only  from  the  commencement  of  the  suit:" 
See  United  States  Bank  v.  Magill,  1  Paine,  661.  In  this  case 
the  question  of  interest  was  discretionary  with  the  jury, 
and  not  with  the  court.  In  the  case  of  Killingly  v.  Taylor, 
1  Cranch  C.  C.  99,  it  was  held  "that  interest  on  a  bal- 
ance of  an  account  was  discretionary  with  the  jury."  In 
the  cases  of  Witlings  v.  Consequa,  Pet.  C.  C.  172;  Gilpins 
v.  Consequa,  Id.  85,  it  was  held  that  "it  is  in  the  discre- 
tion of  the  jury  to  give  interest  in  the  name  of  damages." 
See,  on  question  of  interest  on  unliquidated  damages,  Sedg. 
on  Dam.,  pp.  437,  438,  note  3. 

Without  proof  of  the  time  when  payment  was  rendered, 
interest  can  be  allowed  only  from  the  time  of  suit  brought : 
Eawson  v.  Grow,  4  E.  D.  Smith  (N.  Y.)  18.  See  also  Sedg. 
on  Dam.,  p.  437,  note  1,  citing  case  of  Holmes  v.  BanJcin,  17 
Barb.  (N.  Y.)  454. 

8.  B.  Wheelock,  assistant  United  States  district  attorney, 
for  the  plaintiff  and  appellee.  The  first  question  raised  be- 
fore this  court  by  the  record  from  the  court  below  is  pre- 
sented in  the  exception  of  defendants  to  the  ruling  of  the 
court  in  refusing  to  allow  them  to  file  two  additional  pleas, 
five  pleas  having  already  been  filed  at  a  previous  term  of 
the  court  in  behalf  of  two  of  the  defendants,  and  default 
entered  against  the  others.  By  consent  of  the  attorney  for 
plaintiffs,  the  default  was  set  aside  and  the  parties  allowed 
to  file  the  same  pleas  as  those  already  before  the  court; 
whereupon  all  the  defendants  by  their  attorneys  asked  per- 
mission  to  file  two  additional  pleas  (6  and  7)  which  was  re- 
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fused  by  the  court.  Aside  from  the  character  of  the  pleas, 
which  was  objectionable,  it  was  entirely  within  the  discre- 
tion of  the  court  to  admit  or  reject  additional  pleas  at  that 
stage  of  the  proceedings;  and  there  being  no  legal  obliga- 
tion resting  upon  the  court  to  comply  with  the  request,  its 
ruling  on  the  subject  is  not  proper  matter  for  review  by 
this  court.  This  has  so  frequently  been  decided  by  all  ap- 
pellate courts  that  it  hardly  merits  discussion:  2  How.  263; 
13  Id.  212;  16  Id.  14,  571,  591);  20  Id.  264,  535;  2  Wall. 
320. 

The  second  point  presented  by  the  record  is  of  a  similar 
nature,  the  defendants  excepting  to  the  ruling  of  the  court 
in  permitting  an  amendment  to  plaintiff's  petition  in  the  de- 
scription of  the  bond  sued  on.  As  the  bond  accompanied 
the  petition  and  was  made  a  part  of  it,  the  amendment  was 
a  formal  one  only,  and  could  not  result  to  the  prejudice  of 
the  defendants;  and  by  the  laws  of  the  territory,  Revised 
Statutes,  sec.  27,  p.  196,  the  statutes  of  the  United  States, 
1  Id.  91,  and  the  uniform  practice  of  the  district  courts, 
amendments  are  allowed  at  any  time  before  judgment. 

The  third  question  raised  by  the  record  is  on  the  decision 
of  the  court  sustaining  the  demurrer  to  the  fourth  plea, 
which  sets  up  the  murder  of  James  L.  Collins,  the  princi- 
pal in  the  bond,  and  the  subsequent  robbery  of  the  deposit- 
ory, as  a  bar  to  this  action  to  recover  on  the  bond.  Suits 
on  official  bonds  have  been  of  frequent  occurrence  since 
the  foundation  of  our  government,  and  many  cases  have 
been  carried  to  the  supreme  court  of  the  United  States  for 
final  adjudication.  The  decisions  of  that  court  from  its  es- 
tablishment to  the  present  time  have  been,  without  excep- 
tion, to  the  effect  that  robbery,  even  by  an  irresistible  force 
and  without  any  suspicion  of  collusion,  constitutes  no  de- 
fense to  an  action  of  debt  on  an  official  bond;  and  that 
nothing  but  an  exact  performance  of  the  conditions  expressed 
in  the  bond  will  relieve  the  parties  from  their  liability. 
Very  recent  decisions  of  that  court  (Boyden  v.  United  States, 
13  Wall.  17;  Bevans  v.  United  States,  Id.  56)  review  and  af- 
firm the  many  previous  decisions  rendered  on  that  point,  and 
are  conclusive.  The  allegation  of  murder  could  add  noth- 
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ing  to  the  weight  of  the  plea,  for  the  obligation  of  a  bond  is 
not  terminated  by  death,  nor  is  a  debt  discharged  thereby. 

Defendants  next  excepted  to  the  ruling  of  the  court  below 
in  refusing  to  require  the  United  States  to  file  an  itemized 
account.  This  was  an  appeal  to  the  discretion  of  the  court, 
and  can  not  therefore  be  assigned  as  error.  The  record 
also  fails  to  show  any  reasons  whatever  for  such  a  motion, 
and  coming  as  it  did  at  the  second  term  of  the  court,  after 
the  suit  was  commenced,  it  was  properly  overruled.  De- 
fendants also  excepted  to  the  refusal  of  the  court  to  grant  a 
continuance;  but  this  being  a  matter  entirely  within  the 
discretion  of  a  court,  can  not  be  reviewed. 

The  statutes  of  the  United  States,  1  Stat.  512,  require 
prompt  and  summary  action  in  suits  against  delinquent 
officials.  The  reasons  given  in  the  motion  for  the  continu- 
ance were  entirely  insufficient. 

The  objection  made  to  the  instruction  of  the  court  given 
to  the  jury  is  "entirely  without  merit/'  as  was  decided  in 
Bevans  v.  United  States,  13  Wall.  62.  As  the  court  below  in 
this  case  also  directed  the  jury  to  give  interest  on  the 
amount  from  the  time  of  the  default,  the  above  decision  of 
the  United  States  supreme  court  disposes  of  exceptions 
taken  in  this  case  on  the  same  subject.  The  instructions 
asked  for  by  the  defendants  were  properly  refused,  as  there 
was  no  evidence  to  justify  them.  Abstract  principles  of 
law  are  not  properly  embodied  in  a  charge  to  a  jury,  when 
there  is  no  evidence  to  render  them  necessary;  and  the 
record  fails  to  disclose  any  evidence  whatever  on  the  part 
of  the  defendants.  Indeed,  none  of  the  evidence  supposed 
to  have  been  before  the  district  court  is  brought  up  by  the 
record,  and  therefore  no  ruling  of  that  court  which  might 
have  been  influenced  by  the  evidence  can  be  reviewed  by 
this  court. 

The  next  question  presented  by  the  record  is  the  refusal 
of  the  court  to  allow  the  attorneys  for  the  defendants  to 
address  the  jury  at  the  close  of  the  evidence.  As  there  had 
been  no  evidence  in  behalf  of  the  defendants  and  the  court 
was  bound  to  instruct  the  jury  to  find  for  the  plaintiffs, 
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tbere  being  no  disputed  facts  upon  which  to  base  an  argu- 
ment, to  allow  the  request  would  have  been  frivolous. 

The  only  remaining  point  is  the  refusal  of  the  court  to 
allow  the  defendants  to  introduce  evidence  of  matters  which 
were  admitted  in  open  court  by  the  plaintiffs.  Plaintiff's 
admission  was  the  highest  evidence  that  could  be  produced, 
and  was  conclusive.  The  proposition  of  defendants  to  in- 
troduce secondary  evidence  of  that  which  was  not  only  not 
denied  but  was  expressly  admitted,  was  novel;  but  the  ac- 
tion of  the  court  in  rejecting  it  can  hardly  be  deemed  erro- 
neous. 

By  Court,  BRISTOL,  J. ; 

This  is  an  action  of  debt,  brought  in  the  district  court  of 
the  United  States  for  the  first  judicial  district  of  New 
Mexico,  against  John  S.  Watts  and  others  as  sureties  on  the 
official  bond  of  James  L.  Collins  as  receiver  of  public- 
moneys  for  the  district  of  lands  subject  to  sale  at  Santa  Fe. 
and  depositary  to  receive  payment  of  moneys  due  the  United 
States,  for  the  purpose  of  recovering  the  amount  of  an 
alleged  defalcation  on  his  part  as  such  receiver  and  de- 
positary  by  omitting  to  safely  keep  and  pay  over,  according 
to  the  terms  and  conditions  of  such  bond,  certain  moneys 
belonging  to  the  United  States  which  he  had  received  by 
virtue  of  his  office.  Before  the  commencement  of  the  action, 
said  Collins,  the  principal,  and  one  of  the  sureties  on  the 
bond  had  died.  The  action,  therefore,  was  brought  against 
the  surviving  sureties,  who  have  appeared  to  defend  the  suit. 
The  pleas  of  the  defendants  admit  the  execution  and 
delivery  of  the  bond,  with  the  conditions  thereof,  as  alleged 
in  the  petition  of  the  plaintiffs,  but  traverse  the  allega 
tions  showing  a  defalcation  on  the  part  of  said  Collins,  and 
allege  full  performance  of  the  terms  and  conditions  of 
the  bond  by  him  to  be  kept  and  performed.  And  for 
a  further  and  fourth  plea,  they  allege  the  murder  of  said 
Collins  while  defending  the  public  funds  in  his  possession 
as  such  receiver  and  depositary,  and  that  the  depository  was 
thereupon  robbed  of  such  funds  to  the  amount  of  the 
alleged  defalcation  without  fault  on  his  part  and  by  irresist- 
ible force. 
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This  fourth  plea  was  demurred  to  on  the  ground  that  it 
did  not  allege  facts  constituting  a  defense.  The  demurrer 
was  sustained  by  the  court  below,  and  thereto  the  defend- 
ants excepted.  Exceptions  were  also  taken  by  the  defend- 
ants to  the  ruling  of  the  court  below  in  refusing  to  grant  a 
continuance  on  affidavits  and  motion,  in  refusing  to  allow 
the  defendants  to  file  additional  pleas  after  the  time  they 
had  been  ruled  to  plead  had  expired,  in  sustaining  a  motion 
of  the  plaintiffs  to  amend  their  petition,  in  refusing  to  give 
instructions  to  the  jury  asked  for  by  the  defendants,  in 
overruling  a  motion  of  the  defendants  to  require  the  plaint- 
iffs to  file  an  itemized  account,  in  refusing  permission  to  the 
attorneys  for  the  defendants  to  address  the  jury,  and  in  re- 
fusing the  introduction  of  evidence  of  facts  already  admitted 
by  the  plaintiffs.  The  defendants  also  excepted  to  the 
charge  of  the  court  to  the  jury.  The  foregoing  facts  and 
exceptions  cover  substantially  all  the  grounds  of  error  as- 
signed by  the  appellants. 

The  cause  has  been  brought  to  this  court  for  review  on 
bill  of  exceptions  and  appeal.  Neither  the  instructions 
given  to  the  jury  by  the  court  below,  nor  the  instructions 
asked  for  by  the  defendants,  can  be  reviewed  by  this  court, 
for  the  reason  that  the  record  does  not  contain  the  evidence 
before  the  jury  on  which  proper  instructions  to  the  jury 
must  be  founded.  In  the  absence  of  the  evidence,  the  pre- 
sumption of  law  is  that  there  was  no  conflicting  evidence, 
and  that  the  positive  instructions  of  the  court  to  the  jury 
were  in  accordance  with  the  legal  effect  of  the  evidence  sub- 
mitted: 13  Wall.  56. 

The  principle  question  before  this  court  in  this  case  is  as 
to  the  correctness  of  the  ruling  of  the  court  below  in  sus- 
taining the  demurrer  to  the  fourth  plea.  The  facts  alleged 
in  this  plea  are  not  in  all  respects  identical  with  those  of 
any  other  adjudicated  case.  The  theory  of  the  counsel  for 
the  defendant  is  that  Collins  having  been  murdered,  a 
vacancy  in  the  office  of  receiver  and  depositary  immediately 
ensued,  and  that  the  depository  having  been  robbed  during 
such  vacancy  so  brought  about,  the  liability  of  the  sureties 
on  the  deceased's  official  bond  are  discharged  from  liability 
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to  the  extent  of  the  public  funds  of  which  the  depository 
was  robbed.  It  is  only  by  reference  to  well-established 
principles  of  law,  defining  and  regulating  the  nature  and 
extent  of  obligations  like  those  contained  in  the  official 
bond  in  question,  that  we  are  enabled  to  test  the  soundness 
of  this  theory.  Nothing  seems  to  be  better  settled  than 
that  a  receiver  and  depositary  of  public  funds  under  the 
laws  of  congress  and  regulations  of  the  treasury  department 
is  not  merely  a  bailee  of  the  government,  and  bound  only 
to  ordinary  care  in  keeping  the  public  moneys:  he  stands 
in  the  relation  of  a  debtor  to  the  government  to  the  full 
amount  of  public  funds  received  by  him,  and  this  indebted 
ness  can  only  be  discharged  by  actually  paying  over  the 
money  on  orders  from  the  proper  authority.  The  obliga- 
tions which  such  an  official  assumes  by  the  express  terms 
and  conditions  of  his  bond  are  those  of  an  insurer  of  the 
safe  keeping  of  the  moneys  intrusted  to  his  care  until  they 
shall  have  been  paid  over  as  required  by  law,  and  the  sure- 
ties on  his  official  bond  become  sponsors  for  the  discharge 
of  all  these  obligations  assumed  by  their  principal :  13  Wall. 
17,  5G.  How,  then,  is  it  possible  for  such  a  vacancy  in 
the  office  to  occur  as  will  discharge  the  sureties  from  liabil- 
ity prior  to  the  actual  paying  over  of  all  the  moneys  received 
on  proper  orders?  Will  murder  and  robbery  under  the 
circumstances  alleged  discharge  an  indebtedness  or  an  un- 
conditional contract  of  insurance  against  all  casualties? 
Clearly  not. 

The  application  of  this  rule  of  law  to  receivers  and  de- 
positaries of  public  funds  may  at  first  sight  seem  harsh  and 
unjust.  But  when  we  reflect  that  any  rule  less  rigid  and 
arbitrary  would  afford  the  greatest  temptation  to  pretended 
robberies  and  consequent  defalcations,  we  can  not  but  be 
convinced  of  its  justness  in  principle,  as  well  as  of  its  neces- 
sity on  grounds  of  public  policy. 

All  the  remaining  questions  presented  in  the  bill  of  ex- 
ceptions relate  to  matters  of  practice  resting  in  the  sound 
discretion  of  the  court  below,  and  therefore  are  not  subject 
to  review  on  appeal  to  this  court. 

Judgment  affirmed. 
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ANDBEW  STEWAET  v.  LUCIEtf  B.  MAXWELL. 

JUDGMENT  OF  ANOTHER  STATE  OB  TERRITORY,  ACTION  ON.— In  an  action  on 
a  judgment  of  another  state  or  territory  where  the  transcript  of  such 
judgment  is  duly  authenticated  as  required  by  act  of  congress,  the  fact 
that  the  transcript  shows  that  the  case  was  tried  without  a  jury  and 
does  not  show  that  a  jury  trial  was  waived,  does  not  render  the  judgment 
Invalid,  where  it  appears  that  both  parties  were  present  at  the  trial  in 
person  or  by  counsel,  and  where  it  is  not  shown  that  such  judgment  could 
not  be  enforced  in  the  state  in  which  it  was  rendered. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
case  appears  from  the  opinion. 

T.  D.  Wheaton  for  the  defendant  and  appellant.  1.  The 
district  court  of  the  state  of  Kansas  had  no  jurisdiction  of 
the  subject-matter,  nor  of  the  person  of  the  defendant. 
The  jurisdiction  of  the  district  court  of  the  state  of  Kansas 
is  created  and  limited  by  statute:  Const.  State  of  Kansas; 
Laws  Kansas  Territory,  122-126;  Laws  Kansas,  1861,  pp. 
55,  67,  123;  General  Stats.  State  of  Kansas,  1868,  pp.  47, 
630.  The  statutes  of  the  state  of  Kansas  provide  that 
issues  of  fact  arising  in  actions  for  the  recovery  of  money, 
etc.,  shall  be  tried  by  a  jury  unless  such  trial  is  waived  in 
one  of  the  following  modes :  1.  By  the  consent  of  the  party 
appearing,  when  the  other  party  fails  to  appear;  2.  By 
written  consent  in  person  or  by  attorney,  filed  with  the 
clerk;  3.  By  oral  consent  in  open  court  entered  upon  the 
journal:  Gen.  Stats,  of  Kansas,  pp.  680,  684;  Laws  of  Kan- 
sas, 1861,  pp.  55,  67, 123;  Laws  Kansas  Territory,  pp.  123, 126. 
This  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  without  any  such  provision  having  been  complied 
with,  and  the  judgment  was  therefore  void  for  want  of 
jurisdiction  in  the  court.  There  was  no  such  appearance 
on  the  part  of  the  defendant  as  to  give  the  court  jurisdic- 
tion of  his  person.  The  judgment  was  also  for  this  reason 
void  for  want  of  jurisdiction:  5  Wend.  154-158  [S.  C., 
Star-buck  v.  Murray,  21  Am.  Dec.  172];  Story  on  Const. 
110;  Story  on  Coiif.  Laws,  1004;  1  Pet.  246-249;  Id.  16S 
Stark.  Ev.  276;  1  Chit.  PI.  485;  11  ITow.  (TJ.  S.)  460; 
Bissell  v.  Briggs,  9  Mass.  467  [S.  C.,  6  Am.  Dec.  88]; 
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Borden  v.  Fitch,  15  Johns.  121  [S.  C.,  8  Am.  Dec.  225]; 
Goff  v.  llmsell,  3  Kansas,  212;  Bartlet  v.  Knight,  1  Mass.  401 
[S.  C.,  2  Am.  Dec.  36];  McJilton  v.  Love,  13  111.  486; 
Hampton  v.  McConnel,  3  Wheat.  234;  Pawling  v.  Bird's 
Executors,  13  Johns.  205;  JfiWs  v.  Duryee,  7  Cranch,  481. 
•  The  paper  offered  in  evidence  herein  as  a  pretended  copy 
of  the  record  in  this  cause  is  a  nullity,  and  should  have 
been  rejected  by  the  court,  it  being  a  mere  synopsis  or 
schedule  taken  by  the  clerk  as  minutes  from  which  to  make 
up  his  record:  Stats,  of  Kansas  Territory,  pp.  143,  144; 
Laws  of  Kansas,  1861,  p.  122. 

8.  B.  ElMns,  for  the  plaintiff  and  appellee.  The  case  has 
been  stated  in  the  brief  submitted  by  the  attorney  for  the 
appellant.  The  points  relied  on  for  a  reversal  of  the  judg- 
ment are  briefly  as  follows:  1.  Imperfection  of  the  record; 
2.  There  being  no  waiver  of  a  trial  by  jury  entered  on 
the  record,  the  court  for  this  reason  had  no  jurisdiction. 
First,  as  to  the  record  being  imperfect,  it  shows  on  its  face 
that  all  the  necessary  proceedings  anterior  to  the  judgment 
were  had;  they  are  not  set  out  at  length,  and  the  law  does 
not  so  require;  the  only  requirement  is  that  the  judgment 
itself  be  fully  set  up,  which  is  perfectly  done.  In  case  the 
proceedings  were  set  up  in  full  in  the  record,  could  they  be 
passed  on  here?  Certainly  not.  Therefore  it  is  unneces- 
sary they  should  be  before  the  court.  It  is  a  principle  of 
law  settled  in  the  cases  of  Mitts  v.  Duryee,  7  Cranch,  481, 
and  McElmoyle  v.  Cohen,  13  Pet.  312,  which  are  the  great 
leading  cases  in  judgments,  "that  a  declaration  on  a  judg- 
ment relies  solely  on  the  judgment  itself,  and  not  on  the 
proceedings  by  which  it  has  been  preceded,  and  on  a  plea 
of  nul  tiel  record  and  issue  joined.  The  entry  of  the  judg- 
ment when  produced  gives  force  and  validity  to  the  record 
of  the  previous  proceedings;  not  the  record  of  those  pro- 
ceedings to  the  entry  of  the  judgment:"  2  Am.  Lead.  Cas. 
561.  If  the  judgment  itself  is  perfect  and  regular,  and  the 
adverse  party  made  no  objections  to  any  previous  proceed- 
ings, all  defects  and  irregularities  which  may  have  pre- 
ceded the  judgment  are  cured:  G-riynon's  Lessees  v.  Astor,  2 
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How.  319;  S.  C.,  15  Cur.  131,  132;  Voorhees  v.  Bank  of 
United  States,  10  Pet,  469;  S.  C.,  12  Cur.  197.  In  actions 
on  judgments  the  court  looks  to  the  judgment,  and  if  juris- 
diction appears,  and  the  judgment  is  regular,  nothing  more 
is  required.  Article  4,  section  1,  of  the  constitution,  pro- 
vides that  "full  faith  and  credit  shall  be  given,"  etc.  Here 
is  a  record  before  the  court,  certified  to  by  the  clerk  and 
judge  according  to  law:  now,  if  any  question  is  raised  as  to 
the  record,  is  it  giving  full  faith  and  credit  to  the  judicial 
proceedings  of  Kansas?  Each  state  has  its  own  way  of 
making  up  a  record,  and  the  record  before  the  court  shows 
the  way  adopted  by  the  state  of  Kansas,  evidently  relying 
on  the  great  principle  of  law  before  cited,  "that  the  court 
looks  solely  to  the  judgment." 

We  come  now  to  the  question  of  jurisdiction,  which,  it  is 
claimed,  the  court  of  Kansas  did  not  have,  because  no 
waiver  of  trial  by  jurjr  appears  on  the  record.  "The  power 
to  hear  and  determine  a  cause  is  jurisdiction:"  Grignon's 
Lessees  v.  Astor,  2  How.  319;  S.  C.,  15  Cur.  130.  In  the 
course  of  my  argument,  I  propose  to  refer  to  the  Kansas 
statutes,  although  I  protest  that  they  were  not  proven  in 
the  court  below  nor  offered  in  evidence,  and  deny  the  right 
of  the  appellant  to  read  from  said  statutes  unless  proven ; 
but  should  the  court  take  a  different  view,  I  feel  confident 
I  can  show  from  the  same  statutes  that  this  judgment  is  in 
full  force  and  binding.  It  is  admitted  that  under  the  laws 
of  Kansas  the  court  had  jurisdiction  to  hear  and  determine 
a  case  in  assumpsit  involving  six  or  seven  thousand  dollars. 
The  only  question  that  remains  is,  does  the  record  fail  to 
show  jurisdiction  for  any  reason?  1.  A  judgment  of  a  court 
will  always  be  presumed  to  be  regular:  5  II.  S.  Dig.  233. 
2.  If  the  record  shows  on  its  face  jurisdiction,  it  is  con- 
clusive, and  in  this  case  it  is  shown:  2  Am.  Lead.  Cas.  55J), 
500;  2  Clinton  Dig.,  sec.  75,  p.  1098;  2  Wait  Dig.,  sec.  35, 
p.  914;  Thompson  v.  Tolmie,  2  Pet.  157;  S.  C.,  8  Cur.  68; 
Harvey  v.  Tyler,  2  Wall.  341;  Grit/non's  Lessees  v.  A  at  or,  2 
How.  319;  S.  C.,  15  Cur.  131,  132,  134;  Ex  parte  Wail-ins, 
3  Pet.  193;  S.  C.,  8  Cur.  374,  375.  The  last  two  cases  died 
go  so  far  as  to  say  the  jurisdiction  need  not  be  shown  in  the 
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record,  but  may  be  inferred.  3.  Does  the  fact,  that  no  waiver 
of  a  trial  by  jury  appears  on  the  record  deprive  the  court  of 
jurisdiction?  The  Kansas  Statutes,  sec.  226,  p  680,  pro- 
vide that  "issues  of  fact  shall  be  tried  by  jury  unless  a 
jury  trial  is  waived."  Section  289,  page  684,  provides  that 
a  jury  may  be  waived  in  certain  ways,  but  don't  say  that  if 
not  waived  in  those  ways  the  judgment  shall  be  void,  or 
that  there  are  no  other  modes  by  which  a  jury  trial  may  be 
waived.  In  order  to  make  this  judgment  void  for  want  of  a 
waiver  of  a  trial  by  jury  in  a  manner  prescribed  by  law,  the 
statutes  would  have  to  declare  so  in  terms.  The  record  does 
not  show  that  any  objections  or  exceptions  were  made  or 
taken  by  the  defendant,  although  it  shows  he  was  in  court. 
The  defendant  should  have  availed  himself  of  the  advantage 
of  this  defect  on  an  appeal  or  otherwise;  he  can  not  take  any 
advantage  of  it  here.  The  judgment  appeal's  regular,  and 
the  law  compels  the  presumption  that  the  court  took  all 
necessary  steps  required  by  law.  The  attorneys  were  com- 
pelled to  bring  this  irregularity  to  the  attention  of  the  court, 
and  failing  to  do  so  it  is  waived.  In  the  great  case  of  Voorhees 
v.  Bank  of  the  United  States,  10  Pet.  449;  S.  C.,  12  Cur.  197,  it 
was  urged  that  the  record  failing  to  show  that  the  statutes 
had  been  complied  with  in  five  particulars,  the  judgment 
was  void.  Among  the  failures  one  was  to  file  an  affidavit. 
The  court  decided  among  other  things  as  follows: 

"It  is  among  the  elementary  principles  of  the  common 
law,  that  whoever  would  complain  of  the  proceedings  of  a 
court,  must  do  it  in  such  time  as  not  to  injure  his  adversary 
by  unnecessary  delay  in  the  assertion  of  his  right.  If  he 
objects  to  the  mode  in  which  he  is  brought  into  court,  he 
must  do  it  before  he  submits  to  the  process  adopted.  If 
the  proceedings  against  him  are  not  conducted  according  to 
the  rules  of  law  and  the  court,  he  must  move  to  set  them 
aside  for  irregularity;  or,  if  there  is  any  defect  in  the  form 
or  manner  in  which  he  is  sued,  he  may  assign  those  defects 
specially,  and  the  court  will  not  hold  him  answerable  till 
such  defects  are  remedied.  But  if  he  pleads  to  the  action 
generally,  all  irregularity  is  waived,  and  the  court  can  de- 
cide only  on  the  rights  of  the  parties  to  the  subject-matter 
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of  controversy;  their  judgment  is  conclusive,  unless  it  ap- 
pears on  the  record  that  the  plaintiff  has  no  title  to  the 
thing  demanded,  or  that  in  rendering  judgment  they  have 
erred  in  law;  all  defects  in  setting  out  a  title,  or  in  the  evi- 
dence to  prove  it,  are  cured,  as  well  as  all  irregularities 
which  may  have  preceded  the  judgment.  So  long  as  this 
judgment  remains  in  force,  it  is  in  itself  evidence  of  the 
right  of  the  plaintiff  to  do  the  thing  adjudged,  and  gives 
him  a  right  to  process  to  execute  the  judgment;  the  errors 
of  the  court,  however  apparent,  can  be  examined  only  by  an 
appellate  power;  and  by  the  laws  of  every  country  a  time  is 
fixed  for  such  examination,  whether  in  rendering  judgment, 
issuing  execution,  or  enforcing  it  by  process  of  sale  or  im- 
prisonment." See  same  case,  pp.  108,  200-202;  also,  2 
Clinton  Dig.,  sees:  82  and  86,  p.  1099;  2  Wait  Dig.,  sec. 
42,  p.  914;  Cocke  v.  Halsey,  16  Pet,  71;  S.  C.,  14  Cur.  194, 
195;  Thompson  v.  Tolmie,  2  Pet.  157;  S.  C.,  8  Cur.  68; 
Hovey  v.  Tyler,  2  Wall.  342-346;  Ex  parte  Watkins,  3  Pet. 
193;  S.  C.,  8  Cur.  372-375;  Kempe's  Lessee  v.  Kennedy,  5 
Cranch,  173;  S.  C.,  5  Cur.  186. 

These  authorities  show  conclusively  that  "irregularities 
and  defects  in  proceedings"  can  not  be  made  the  ground 
for  attacking  a  judgment,  and  if  not  objected  to  in  time, 
they  become  waived.  But  the  law,  as  is  admitted,  places 
this  judgment  on  the  same  footing  here  as  in  the  state  of 
Kansas.  Now  I  wish  to  inquire  if  no  objection  were  made 
to  the  waiver  of  jury  during  the  trial,  and  no  appeal  taken 
or  writ  of  error  sued  out,  could  the  defendant  possibly 
avail  himself  of  this  irregularity?  Clearly  not.  Further 
than  this,  under  no  circumstances  under  the  laws  of  Kansas, 
will  a  judgment  be  disturbed  or  made  void  for  any  defect 
in  the  proceedings,  when  substantial  justice  has  been  done 
between  the  parties :  See  Kansas  Stat,  sec.  140,  p.  655. 

In  addition  to  this,  the  points  relied  on  by  the  defend- 
ant would  avail  him  nothing  in  the  state  of  Kansas.  The 
fact  that  the  court  proceeded  to  judgment  and  no  objec- 
tions were  made,  is  the  highest  evidence  that  the  trial  by 
jury  was  waived.  We  are,  then,  forced  to  the  conclusion 
that  the  clerk  omitted  to  make  the  entry.  Now,  section  563, 
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page  741,  Laws  of  Kansas,  says:  "A  mistake,  neglect,  or 
omission  of  the  clerk  shall  not  be  ground  of  error  until  the 
same  has  been  presented  and  acted  upon  in  the  court  where 
the  same  occurred."  Now,  it  does  not  appear  that  the  de- 
fendant below  ever  made  any  kind  of  objection,  and  I  beg 
to  ask  if  this  court  can  go  further  than  the  courts  of  Kansas, 
viz.,  correct  or  take  notice  of  an  error  that  the  laws  forbid 
them  from  doing  unless  presented  first  in  the  court  where 
committed.  But  the  laws  of  Kansas  provide  a  way  in  which 
a  judgment  may  be  set  aside  for  irregularity  or  defects: 
See  sees.  5G8,  509,  pp.  742,  743. 

Now,  until  this  judgment  is  set  aside,  modified,  or  vacated 
for  erroneous  proceedings,  it  is  good  and  binding  in  Kansas 
and  the  same  here.  If  the  judgment  is  defective  the  ap- 
pellant had  a  complete  remedy  under  the  laws  of  Kansas,  of 
which  he  has  failed  to  avail  himself.  Erroneous  proceed- 
ings subsequent  to  a  judgment  can  not  affect  its  validity: 
5  U.  S.  Dig.,  233.  The  effect  of  a  judgment  is  to  settle  all 
matters  in  dispute  between  the  parties  and  can  not  be  in- 
quired into  on  the  merits:  Am.  Lead.  Cas.,  559,  5G4,  560, 
567,  and  574;  2  Clinton  Dig.,  sec.  63,  p.  1097;  sec.  80,  p. 
1098;  sec.  90,  p.  1100;  2  Wait  Dig.,  sec.  39,  p.  914.  If  the 
plaintiff  in  this  cause  can  not  recover  on  this  judgment,  he 
must  lose  his  debt;  he  has  no  other  remedy.  The  whole 
matter  has  been  settled  and  adjudicated  by  this  judgment. 

By  Court,  JOHNSON,  J. : 

This  was  an  action  of  debt  on  a  judgment  tried  and  de- 
termined in  the  district  court  of  Santa  Fe  county,  at  the  Feb- 
ruary term,  1871,  wherein  judgment  was  rendered  against 
Maxwell  for  Stewart  for  nine  thousand  five  hundred  and 
seventy-two  dollars  and  fifty  cents.  Maxwell  appeals  from 
this  judgment  to  this  court.  Stewart,  the  appellee,  a  resi- 
dent of  the  state  of  Ohio  at  the  time  of  bringing  this  suit  in 
the  court  below,  founded  his  claim  on  a  judgment  for  the 
sum  of  seven  thousand  dollars  damages,  and  fifty  dollars 
and  twenty-five  cents  costs  rendered  in  his  favor  against 
Maxwell  by  the  district  court  for  Morris  county,  in  the 
state  of  Kansas,  on  the  twenty-fourth  of  November,  1865. 
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With  the  petition  in  the  court  below  was  filed  a  transcript 
of  the  proceedings  and  judgment  of  the  Kansas  court,  which 
shows  that  the  appellee  there  sued  appellant  by  attachment; 
that  appellant  appeared  by  counsel,  who  represented  him  till 
the  conclusion  of  the  cause.  It  was  claimed  in  the  court  be- 
low, and  is  relied  upon  here  by  the  appellant  for  reversal 
of  the  judgment  of  the  court  below,  that  the  judgment  of 
the  Kansas  court  is  invalid,  for  the  reason  that  the  cause 
was  tried  in  that  court  without  a  jury,  and  that  the  tran- 
script of  its  proceedings  does  not  show  a  waiver  by  appel- 
lant of  a  trial  by  jury.  Both  appellant  and  appellee  confine 
their  arguments  in  this  court  to  the  question  of  the  validity 
of  that  original  judgment. 

The  constitutional  provision  to  be  considered  in  resolv- 
ing this  point  is  contained  in  the  fourth  article  of  the  con- 
stitution of  the  United  States,  and  is  in  the  following  words : 

"Section  1.  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of 
ever}7  other  state.  And  congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 

In  accordance  with  this  provision,  congress,  May  2G, 
1790,  enacted  (1  Stats,  at  Large,  122),  among  other  matters, 
that  "the  records  and  judicial  proceedings  of  the  courts  of 
any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States  by  the  attestation  of  the  clerk  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be;  that  said  attestation  is  in 
due  form,  and  the  said  record  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken." 

According  to  the  above-quoted  enactment  of  congress,  in 
order  to  decide  as  to  the  admissibility  of  the  record  of  judg- 
ment, it  was  only  necessary  for  the  court  below  to  ascertain 
by  inspection  whether  said  record  is  authenticated  or  not,  as 
required  by  the  act  of  congress.  Inspection  of  the  transcript 
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here  from  the  court  below  shows  that  the  record  of  judg- 
ment therein  sued  on  bears  both  the  attestation  of  the 
clerk  and  certificate  of  the  judge,  as  required  by  the  act  of 
congress. 

It  is  now  to  be  considered  whether  the  omission  by  the 
clerk  of  the  Kansas  court  from  his  transcript  of  the  proceed- 
ings in  the  original  suit  of  the  entry  on  the  record  of  the 
waiver  of  trial  by  jury  by  the  defendant  should  have  ren- 
dered the  record  of  judgment  inadmissible  in  the  court 
below.  The  appellant,  as  before  stated,  was  represented 
by  counsel  in  the  Kansas  court,  and  if  that  court  tried  the 
cause  without  a  jury,  and  without  such  trial  by  jury  having 
been  waived  by  the  defendant,  that  was  matter  of  review 
and  correction  by  the  appellate  court  of  Kansas,  and  the 
defendant,  the  appellant  here,  should  there  have  sought  such 
redress.  Such  being  the  case,  the  attempt  of  the  appellant 
in  the  court  below  to  overthrow  the  record  of  judgment  on 
the  ground  of  the  omission  of  the  formal  entry  of  such 
waiver  was  in  fact  an  attempt  to  get  that  court  to  become  a 
court  of  review  and  correction  to  the  Kansas  court.  It  has 
not  been  shown  here,  either  by  argument  or  by  citation  of 
authorities,  that  this  judgment,  unreversed  as  it  stands, 
could  not  have  been  enforced  in  the  state  of  Kansas  on  ac- 
count of  the  omission  referred  to,  and  it  is  therefore  to  be 
inferred  that  such  judgment  is  valid  in  that  state,  and  conse- 
quently, by  virture  of  the  act  of  congress  before  cited,  it  is  in 
every  respect  as  valid  in  this  territory  as  it  was  in  Kansas. 
In  the  case  of  Voorhees  v.  Bank  of  the  United  States,  10  Pet. 
449 ;  S.  C.,  12  Cur.  197,  the  supreme  court  of  the  United  States 
said:  "So  long  as  this  judgment  remains  in  force  it  is  itself 
evidence  of  the  right  of  the  plaintiff  to  the  thing  adjudged  and 
gives  him  a  right  to  process  to  execute  the  judgment.  The 
errors  of  the  court,  however  apparent,  can  be  examined  only 
by  appellate  power;  and  by  the  laws  of  every  country  a  time  is 
fixed  for  such  examination,  whether  in  rendering  judgment, 
issuing  execution,  or  enforcing  it  by  process  of  sale  or  im- 
prisonment." So  also  in  Christmas  v.  Russell,  5  Wall.  305 
et  §eq.,  judgment  is  defined  to  be  "the  sentence  of  the  law- 
pronounced  by  the  court  upon  the  matter  appearing  from 
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the  previous  proceedings  in  the  suit."  Were  it  necessary, 
more  extensive  citations  from  the  opinions  of  the  supreme 
court  upon  points  similar  to  those  involved  in  this  case 
might  be  made,  but  those  already  made  are  amply  sufficient 
for  the  purposes  of  this  opinion. 

Now,  as  an  unre versed  judgment  is  a  finality  between  the 
parties  as  to  all  matters  to  which  such  judgment  relates, 
according  to  the  provision  of  the  constitution  of  the  United 
States  before  cited,  and  of  the  act  of  congress  with  refer- 
ence thereto,  the  court  below  did  not  err. 

The  judgment  of  the  court  below  is  affirmed. 


TERRITORY   OF   NEW   MEXICO   v.  JAMES   COPELY. 

INDICTMENT  DOBS  NOT  CHARGE  Two  OFFENSES,  WHEN. — An  indictment 
charging  that  the  defendant  "did  frequent  and  keep  a  gaming  table, 
commonly  known  as  monte,  at  which  said  gaming  table  the  said,  etc., 
did  then  and  there  play  with  cards  the  said  game,  commonly,  etc.,  with 
various  persons  then  and  there  being,  whose  names  are  to  the  grand 
jurors  aforesaid  unknown,"  etc.,  alleges  but  one  offense,  that  of  keeping 
a  gaming  table,  and  can  not  be  quashed  for  duplicity. 

APPEAL  from  the  district  court  for  Grant  county.  The 
case  appears  from  the  opinion. 

T.  F.  Conway,  attorney-general,  for  the  appellant. 
G.  P.  Clever,  for  the  appellee. 

By  Court,  JOHNSON,  J. : 

This  defendant  was  indicted  at  the  November  term,  1872, 
of  the  district  court  for  the  county  of  Grant.  The  charging 
part  of  the  indictment  alleges  that  he  "did  frequent  and 
keep  a  gaming  table,  commonly  known  as  monte,  at  which 
said  gaming  table  the  said  James  Copely  did  then  and  there 
play  with  cards  the  said  game,  commonly  known  as  monte, 
with  various  persons  then  and  there  being,  whose  names 
are  to  the  grand  jurors  aforesaid  unknown;  the  said  gaming 
table  then  and  there  being  a  banking  game,  against  the 
form  of  the  statute,"  etc.  The  court  below,  on  motion  of 
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the  defendant,  quashed  the  indictment  for  alleged  duplicity, 
and  from  this  judgment  the  plaintiff,  by  her  district  attor- 
ney, appeals. 

The  question  to  be  determined  here  is  whether  the  in- 
dictment charges  the  defendant,  in  the  count,  with  the  com- 
mission of  more  than  one  offense,  or,  in  other  words,  is 
the  indictment  double  in  the  count?  The  offense  under- 
taken to  be  charged  in  this  indictment  is  forbidden  by  sec- 
tion, 3,  page  400,  Revised  Statutes,  which  is  as  follows: 
"If  any  person  shall  frequent  or  keep,  a  gaming  table 
of  any  kind  whatever,  such  as  faro,  monte,  pass-faro-pass- 
monte,  twenty-one,  or  any  other  banking  game,  by  whatso- 
ever name  known,  on  conviction  thereof,  he  shall  be  fined  in 
any  sum  not  less  than  twentj'-five  dollars  nor  exceeding  one 
hundred  dollars."  According  to  the  terms  of  this  section, 
to  frequent  a  gaming  table  of  a  banking  game  is  one  offense, 
and  to  keep  such  table  is  another  offense;  and  either  offense 
has  the  same  punishment  prescribed  as  the  other.  As  the 
verb  to  frequent  means  "  to  visit  often,  to  resort  to  often  or 
habitually,"  and  the  succeeding  section  inflicts  a  fine  of  not 
less  than  five  nor  more  than  twenty-five  dollars  upon  any 
person  who  "shall  bet  at  any  gaming  table,  embraced  in 
the  next  preceding  section,''  it  seems  that  to  set  out  or 
charge  the  offense  of  frequenting,  such  language  should  be 
employed  as  would  indicate  visitations  or  a  habitual  resort- 
ing to  such  table,  in  order,  at  least,  to  distinguish  it  from 
single  betting,  and  furthermore,  to  charge  the  offense  of 
frequenting,  it  is  necessary  to  allege  who  was  the  keeper  of 
the  table  frequented ;  or,  if  it  was  kept  by  .a  person  or  per- 
sons to  the  grand  jurors  unknown,  to  so  allege,  as  it  is 
certainly  not  the  intendment  of  the  statute  to  confound  the 
two  offenses,  nor  to  punish  a  person  for  frequenting  a  table 
kept  by  himself,  much  less  at  the  same  time  to  punish  him 
for  frequenting  and  keeping  the  same  table. 

This  indictment,  although  the  word  frequent  is  used  in 
connection  with  the  word  keep,  joined  by  the  conjunction 
and,  charges  but  the  one  offense,  viz.,  the  keeping  of  a 
gaming  table,  in  adequate  terms,  the  frequenting  being 
barelv  referred  to  bv  one  word,  and  not  in  terms  sufficient 
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to  set  out  or  change  the  offense  of  frequenting  such  gaming 
table.  Hence  the  words  "frequent  and"  being  unnecessary 
to  charge  the  offense  of  keeping  a  gaming  table,  should  be 
rejected  as  surplusage,  and  the  defendant  required  to 
answer  to  the  charge  of  keeping  a  gaming  table:  See  Bish. 
Crim.  Proc.,  sec.  194. 


SAMUEL  B.  WHEELOCK  v.  JOHN  McGEE  AND 
MICHAEL  McGEE. 

ERRORS  NOT  EXCKPTED  TO.— Errors  to  which  no  exception  was  taken  in 
the  court  below,  will  not  be  considered  on  appeal. 

PLEAS  RAISING  NO  NEW  ISSUES  STRICKEN  OUT.— Pleas  which  raise  no  new 
issue,  and  present  no  matter  of  defense  which  could  not  be  given  in  evi- 
dence under  the  general  issue  already  pleaded,  may  be  stricken  out. 

INSTRUCTIONS  PRESUMED  IN  ACCORDANCE  WITH  EVIDENCE,  WHEN.— Where 
the  transcript  on  appeal  contains  none  of  the  evidence,  the  instructions 
in  the  court  below  will  be  presumed  to  have  been  in  accordance  with 
the  evidence  in  the  cause. 

APPEAL  from  the  district  court  for  the  county  of  Santa 
Fe.  The  opinion  states  the  case. 

J.  8.  Watts,  for  the  defendants  and  appellants. 
Elkins  and  Catron,  for  the  plaintiff  and  appellee. 

By  Court,  JOHNSON,  J. : 

At  the  July  term,  1871,  of  the  district  court  for  Santa 
Fe  county,  appellee  sued  appellants  on  promissory  notes, 
for  the  sum  of  four  hundred  and  fifty-three,  three  hundred 
and  four,  and  one  hundred  and  nine  dollars,  respectively, 
for  four  thousand  dollars,  for  goods,  wares  and  merchandise, 
and  moneys,  sold  delivered,  and  paid  by  appellee  to  appel- 
lants; for  other  moneys  paid  by  appellee  to  appellants,  two 
thousand  five  hundred  and  eighty-four  dollars  and  eighty- 
six  cents;  and  also  for  breach  of  contract  by  appellants  in 
writing  to  furnish  materials  and  build  a  house  for  appellee; 
appellee  praying  judgment  for  damages  in  five  thousand 
dollars,  with  interest  and  costs  of  suit. 
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To  the  petition  defendants  (appellants)  pleaded  seven 
pleas  in  the  court  below:  1.  Non  assumpnit  to  the  general 
counts.  2.  Actio  non  to  the  entire  petition.  The  third,  fourth, 
fifth,  sixth,  and  seventh  pleas  were  stricken  from  the  files 
by  order  of  the  court  below,  on  motion  of  the  plaintiff  (ap- 
pellee), for  the  following  alleged  reason  in  the  motion: 

1.  Because  said  pleas  are  substantially  the  same,  and  pre- 
sent no  new  matter  of  defense,  and  tender  no  new  issue;  2. 
Because  said  pleas  present  no  defense  that  can  not  be  taken 
advantage  of  under  the  general  issue;  3.  Because  said  pleas 
are  frivolous,  vague,  uncertain,  indefinite,  and  not  respon- 
sive to  plaintiff's  petition. 

Upon  the  issue  joined  at  the  Februarj*  term,  1872,  of  the 
court  below* ,  a  jury  found  for  the  plaintiff  damages  in  four 
thousand  six  hundred  and  forty-eight  dollars  and  eighty 
cents;  and  the  court  gave  judgment  against  defendant  for 
said  sum  and  costs  of  suit.  From  this  judgment  defendants 
appeal.  Appellants  here  assign  the  following  as  errors  of 
the  court  below:  1.  The  court  below  erred  in  sustaining 
the  motion  of  the  plaintiff  to  strike  out  the  third,  fourth, 
fifth,  sixth,  and  seventh  pleas  of  defendants  to  said  petition. 

2.  The  court  in  the  instructions  given  to  the  jury  in  the  court 
below  erred  in  the  giving  of  them,  and  misled  the  jury  from 
their  proper  duty  of  deciding  for  themselves  on  the  weight 
of  evidence  and  the  amount  of  damages  to  be  found  under 
that  evidence.     3.  The  court  erred  in  not  of  its  own  motion 
setting  aside  the  verdict  and  granting  a  new  trial  on  account 
of  the  excessive  amount  of  damages  found,  and  upon  their 
face  appearing  outrageously  excessive  from  the  facts  set 
forth  on  the  record. 

As  no  exception  was  taken  in  the  court  below  to  the 
errors  alleged  in  the  second  and  third  paragraphs  of  this 
assignment,  and  that  alleged  in  the  first  paragraph  is  the 
only  one  referred  to  this  court  by  bill  of  exception,  this 
latter  is  the  only  one  we  are  required  by  law  and  the  rules 
of  this  court  to  consider.  The  first  and  second  pleas  of  the 
appellants  traversed  and  put  in  issue  substantially  the  al- 
legations of  the  petition,  and  the  second  plea,  moreover, 
alleged  matter  of  defense  or  answer  on  the  merits;  the  third, 
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fourth,  fifth,  sixth,  and  seventh  were  made  as  special  pleas 
to  the  count  of  the  petition  which  alleges  the  breach  of  the 
written  agreement  of  the  appellants  to  build  a  house  for  the 
appellee  and  furnish  materials;  but  they  raised  no  new  issue 
nor  contained  any  matter  of  defense  or  answer  upon  the 
merits,  that  could  not  be  lawfully  shown  under  the  general 
issue.  In  fact,  these  last-mentioned  pleas  are  repetitions 
more  or  less  of  the  subject-matter  of  each  other,  the  varia- 
tions being  rather  in  bulk  than  in  quality.  In  striking  out 
these  pleas,  the  court  below  acted  in  accordance  with  the 
well-settled  rule  of  pleading  made  for  the  purpose  of  con- 
fining litigants  on  the  trial  to  legitimate  issues. 

The  transcript  of  the  record  of  the  court  below  contains 
nothing  in  the  way  of  evidence  to  show  this  court  that  the 
court  below  erred  in  the  instructions  to  the  jury  (even  if 
they  had  been  excepted  to),  and  the  presumption  is  that  the 
instructions  were  in  accordance  with  the  evidence  in  the 
cause.  Nor  does  the  transcript  show  that  the  court  below 
violated  the  provisions  of  the  statute,  that  "motions  for 
new  trial  and  in  arrest  of  judgment  shall  be  entertained," 
and  the  action  of  the  court  below  in  the  matters  left  by  law 
to  its  discretion  is  not  reviewable  by  this  court. 

Judgment  of  the  court  below  affirmed. 


WILLI    SPIEGELBERG    ET  AL.     v.     ALEXANDER    P. 
SULLIVAN. 

SERVICE  OP  ATTACHMENT  BY  LEAVING  AT  ABODE.— Service  of  an  attach- 
ment issued  on  an  affidavit  showing  that  the  defendant  has  absconded  and 
absented  himself  from  his  usual  place  of  abode,  may  be  made  by  leaving 
a  true  copy  thereof  at  the  usual  place  of  abode  of  the  defendant  with 
some  free  person  over  the  age  of  fifteen  years,  and  publication  is  not 
necessary. 

APPEAL  from  the  district  court  for  Santa  Fe  county.     The 
opinion  states  the  case. 

J.  S.  Watts,  for  the  defendant  and  appellant. 
T.  B.  Catron,  for  the  plaintiffs  and  appellees. 
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By  Court,  JOHNSON,  J.  : 

On  the  third  of  July,  1872,  appellees  sued  out  an  attach- 
ment from  the  district  court  for  Santa  Fe  county,  against 
the  appellant  Sullivan  for  the  sum  of  one  thousand  seven 
hundred  dollars.  For  grounds  of  attachment  the  affidavit 
alleges  that  said  Sullivan  had  absconded  and  absented  him- 
self from  his  usual  place  of  abode  in  this  territory,  so  that 
ordinary  process  of  the  law  can  not  be  passed  upon  him, 
and  is  also  about  fraudulently  to  convey,  assign,  and  dis- 
pose of  his  property  and  effects  in  this  territory  so  as  to 
hinder,  delay,  and  defraud  his  creditors,  and  has,  as  this 
affiant  has  good  reason  to  believe  and  verily  does  believe, 
fraudulently  disposed  of  his  property  and  effects  so  as  to 
defraud,  hinder,  and  delay  his  creditors.  The  sheriff  re- 
turned that  he  served  the  writ  of  attachment  by  delivering 
a  true  copy  of  the  same  to  Thomas  Sullivan,  the  brother  of 
the  defendant,  a  free  person  over  the  age  of  fifteen  years, 
residing  at  the  usual  place  of  abode  of  the  said  Alexander 
P.  Sullivan,  he  the  said  defendant  being  absent  this  third 
day  of  July,  A.  D.  1872.  At  the  return  term  of  the  writ  de- 
fendant made  default.  Judgment  was  entered  against  him, 
and  on  the  second  day  of  the  term  a  jury  assessed  the 
plaintiff's  damages  at  one  thousand  seven  hundred  and 
ninety-eight  dollars  and  seventy-two  cents,  and  judgment 
was  entered  according  to  the  verdict.  On  the  twelfth  day 
of  the  term  the  defendant  appeared,  by  counsel,  and  asked 
for  an  appeal  to  this  court,  which  was  granted. 

It  is  contended  here  by  the  appellants  that  the  service  of 
the  attachment  by  leaving  a  true  copy  thereof  at  the  usual 
place  of  abode  of  the  defendant  with  a  free  person  over  the 
age  of  fifteen  years  thereat  residing,  is  not  sufficient.  The 
Revised  Statutes,  sec.  9,  p.  210,  thus  direct  the  service  of 
writs  of  attachment  on  defendants:  "The  writ,  petition,  or 
other  lawful  statement  of  the  cause  of  action  shall  be  served 
on  the  defendant  as  an  ordinary  citation."  On  page  202  of 
the  same  book,  chapter  29,  section  1,  paragraph  3,  is  this  di- 
rection for  the  service  of  all  original  process  from  any  of 
the  courts  in  this  territory  of  which  the  summons  citation 
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is  one:  "If  the  defendant  be  absent,  by  delivering  a  copy 
of  the  original  process  to  some  free  person  residing  at  the 
usual  place  of  abode  of  the  defendant  over  fifteen  years  of 
age."  But  it  has  here  been  argued  that  chapter  27  of  the 
acts  of  1869  and  1870  repeals  the  provisions  just  quoted 
and  that  publication  should  have  been  made  as  therein  re- 
quired. This  chapter  is  intended  to  provide  for  a  notifica- 
tion by  publication  in  actions  at  law  commenced  otherwise 
than  by  attachment,  which  previous  to  this  enactment  were 
the  only  writs  in  which  the  statutes  provided  for  notice  by 
publication,  and  the  existing  statutes  on  the  subject  of  at- 
tachment are  merely  referred  to  in  this  chapter  as  an  ex- 
ample to  which  the  notification  provided  is  required  to 
conform  in  form,  time,  and  substance,  and  also  as  to  proof 
of  publication.  This  chapter  further  states  that  it  is  "well 
understood  that  this  act  shall  not  be  applicable  in  any  cause 
in  which  summons  can  be  served  in  any  other  manner  ac- 
cording to  and  as  prescribed  by  the  laws  that  govern  the 
serving  of  summons  in  this  territory,"  and  it  was  doubtless 
intended  (as  it  does)  to  increase,  rather  than  diminish,  the 
modes  of  serving  process, 

It  is  further  contended  for  the  appellant,  that  inasmuch 
as  the  affidavit  for  the  attachment  alleges  that  the  appellant 
had  absconded  and  absented  himself  from  his  usual  place 
of  abode  in  this  territory,  so  that  the  ordinary  process  of 
law  can  not  be  passed  upon  him,  the  appellants  are  pre- 
cluded from  service  otherwise  than  by  publication  under  the 
attachment  law.  Section  10,  page  212,  and  section  36,  page 
220,  Eevised  Statutes,  contain  the  only  provisions  of  the 
attachment  law  as  to  publication  of  notice.  The  former  pro- 
vides that  "when  the  defendant  can  not  be  cited,  and  his 
property  or  effects  shall  be  attached,  if  he  do  not  appear 
and  answer  to  the  action  at  the  return  term  of  the  writ, 
within  the  first  two  days  thereof,  the  court  shall  order  a 
publication  to  be  made,"  etc.  The  kind  of  citation  here 
meant  is  doubtless  that  mentioned  in  the  first  paragraph  of 
section  9,  page  210,  of  the  same  book,  and  that  requirement 
was  complied  with  in  the  service  of  the  writ  in  this  suit. 

VOL.  1-37 
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Section  36,  page  220,  provides  that  where  the  defendant  can 
not  be  served  personally  with  the  process,  and  shall  have  no 
place  of  residence  in  this  territory,  publication  of  notice 
shall  be  had.  But  Sullivan  at  the  time  of  the  taking  out  of 
this  attachment  had  a  place  of  residence  in  this  territory, 
and  therefore  the  last-quoted  provision  of  the  statute  does 
not  affect  the  validity  of  the  service. 
The  judgment  of  the  court  below  is  affirmed. 


REPORTS  OF  OASES 

DKTKKMINKD    IN 

THE  SUPREME  COURT 

or  THE 

TERRITORY   OF   NEW   MEXICO. 

JANUARY    TERM,  1874. 


MAEY  BBANFOED  ET  AL.  v.  WILLIAM  EEANT  ET  AL. 

REFUSAL  TO  ENTER  JUDGMENT  NOT  APPEALABLE.— A  refusal  of  the  court  to 
enter  judgment  is  not  a  final  judgment  from  which  either  an  appeal  or 
writ  of  error  will  lie. 

MANDAMUS  THE  PROPER  REMEDY.— Mandamus  is  the  proper  remedy  for  a 
refusal  of  a  judge  to  enter  a  judgment  which  it  is  clearly  his  duty  to 
enter. 

APPEAL  from  the  district  court  for  Bernalillo  county.  The 
opinion  states  the  facts. 

B.  H.  Tompkins,  for  the  appellants.  Every  court  of 
record  has  power  at  a  subsequent  term  to  amend  its  rec- 
ords, and  make  them  conform  to,  and  exhibit  the  truth; 
Sheppard  v.  Wilson,  6  How.  (U.  S. )  260.  There  is  no  fixed 
time  within  which  verdicts  and  judgments  may  be  amended; 
even  after  error  brought,  if  within  a  reasonable  time,  such 
amendments  may  be  allowed:  Murphy  v.  Stewart,  2  Id.  263. 
If  an  appeal  be  taken  in  open  court,  the  omission  of  the 
clerk  to  enter  it  may  be  subsequently  supplied:  Hudgins  v. 
Kemp,  18  Id.  531.  The  supreme  court  has  power  to  allow 
an  amendment  in  a  case  brought  before  it  by  appeal :  Ken- 
nedy v.  The  Georgia  State  Bank,  8  Id.  586;  Woodward  v. 
Brown,  13  Pet.  1. 
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T.  F.  Conway,  for  the  appellees. 

By  Court,  BRISTOL,  J. : 

At  a  May  term  of  the  district  court  for  the  second  ju- 
.  dicial  district,  and  county  of  Bernalillo  in  1873,  a  motion 
was  made  on  behalf  of  the  plaintiffs  for  the  entry  of  judg- 
ment nunc  pro  tune  on  the  demurrer  of  the  plaintiffs  to  the 
defendants'  plea,  the  plaintiffs  claiming  that  judgment  sus- 
taining the  demurrer  was  rendered  at  the  October  term  of  that 
court  in  1871,  but  had  not  been  formally  entered  of  record. 
The  motion  was  overruled,  and  from  this  ruling  of  the  court 
below  the  plaintiffs  have  taken  this  appeal.  The  appellees 
have  filed  a  motion  in  this  court  to  dismiss  the  appeal  for 
want  of  jurisdiction.  The  motion  to  enter  judgment  nunc 
pro  tune  in  the  court  below  does  not  seem  to  have  been 
made  upon  the  previous  record  in  the  cause,  which  was  the 
best  and  only  proper  evidence  of  any  defect  or  omission 
therein,  as  well  as  of  what  was  actually  done,  but  was  made 
upon  the  affidavit  of  the  clerk  that  such  judgment  was  ren- 
dered, and  that  the  entry  thereof  was  omitted  by  his  mistake 
and  oversight.  We  allude  to  these  points  as  a  suggestion  of 
what  the  practice  ought  to  be  without  intimating  an  opinion 
on  the  real  merits  of  the  case.  In  no  event  can  an  appeal 
from  the  refusal  of  the  court  below  to  enter  judgment  be 
sustained;  such  refusal  is  not  a  final  judgment  from  which 
either  an  appeal  or  writ  of  error  will  lie.  If  a  case  of  offi- 
cial duty  to  enter  judgment  can  be  clearly  shown,  the  only 
remedy  for  a  refusal  to  perform  that  duty  is  by  writ  of  man- 
damus. The  motion  to  dismiss  the  appeal  is  sustained. 


ANTOXIO  MAEIA  AEMIJO  v.  THE  TEEBITOEY  OF 
NEW  MEXICO,  IN  BE  JESUS  BACA  AND  JAMES 
STOEY. 

MANDAMUS,  AWARDING  OF,  WITHOUT  NOTICE.— A  judgment  of  the  district 
court  awarding  a  peremptory  mandamus  against  a  party,  without  giving 
him  notice  or  an  opportunity  to  defend,  is  unauthorized  by  law. 

MANDAMUS,  ISSUANCE  OF,  IN  VACATION.— The  authority  of  a  district  judge  to 
award  a  writ  of  mandamus  in  vacation  is  very  questionable. 
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ERROR  from  Socorro  county.  The  case  is  stated  in  the 
arguments  of  counsel  and  in  the  opinion. 

T.  B.  Catron,  for  the  plaintiff  in  error.  This  is  an  action 
where  the  defendants  in  error  applied  to  the  court  below  in 
vacation  for  a  writ  of  mandamus  on  the  plaintiff  in  error,  to 
compel  him  to  do  certain  acts  as  mayordomo  of  an  acequia. 
An  order  was  made  by  the  judge  in  vacation,  on  which  the 
clerk  of  the  court  issued  a  peremptory  mandamus  as  prayed 
for,  to  the  plaintiff  in  error,  without  any  rule  to  show  cause, 
and  at  the  first  regular  term  of  the  court  thereafter  an  order 
was  entered  without  notice  to  the  defendant  in  the  court  be- 
low, making  said  writ  of  mandamus  perpetual,  and  also  ap- 
plying it  to  all  of  his  successors  in  office.  1.  The  judge,  in 
vacation,  has  no  jurisdiction  to  entertain  the  petition,  make 
the  order,  or  allow  the  issuance  of  the  writ:  See  6  Pet.  102. 
2.  The  practice  is  to  enter  a  judgment  granting  the  writ, 
which  can  only  be  issued  by  a  court  in  term  time:  7  Wheat. 
534.  3.  The  first  writ  issued  should  have  been  an  alterna- 
tive writ,  and  not  peremptory:  Moses  on  Mand.  203.  4. 
A  peremptory  writ  may,  where  the  moving  papers  preclude 
the  possibility  of  any  valid  excuse  being  consistent  with  the 
facts  therein  contained,  be  issued  in  the  first  instance,  and 
without  the  previous  issuing  of  an  alternative  writ.  This, 
however,  can  only  be  done  where  the  parties  have  been 
fully  heard,  etc.:  Id.  222.  5.  The  writ  can  not  be  first 
issued  and  then  judgment  entered;  nor  a  decree  take  the 
place  of  a  common  law  judgment.  The  writ  is  admitted  to  be 
a  common  law  writ.  6.  Said  writ  commands  things  to  be 
done  for  which  it  shows  no  basis :  Id.  203,  206. 

S.  A.  Hubbett,  for  the  defendants  in  error.  This  is  a 
cause  brought  by  petition  in  the  district  court  in  the  nature 
of  a  petition  in  equity.  The  petition  was  presented  to  the 
judge  at  chambers,  and  contained  a  prayer  for  relief  against 
the  alleged  arbitrary  and  unlawful  acts  of  the  plaintiff*  in 
error,  who  was  at  the  time  a  public  officer.  An  order  was 
made  by  the  judge  at  chambers  on  which  the  clerk  of  the 
court  issued  a  writ  of  injunction  and  mandamus,  to  which 
return  was  made.  An  answer  to  the  petition  was  filed  in  va- 
cation. At  the  first  regular  term  of  the  court  thereafter 
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judgment  and  decree  was  rendered  on  the  petition  and  an- 
swer. The  petition  was  presented  at  chambers,  and  an 
order  for  relief  granted.  Such  is  the  ordinary  practice  in 
courts  of  chancery.  The  writ  issued  was  a  writ  of  injunc- 
tion and  mandamus,  and  was  properly  issued  in  that  form, 
because  the  distinctive  jurisdiction  between  common  law 
courts  and  chancery  courts  is  abolished  by  statute:  Comp. 
Laws,  sees.  5,  6,  p.  192.  In  cases  where  the  probable 
ground  is  manifest  and  the  injury  complained  of  is  immi- 
nent and  likely  to  result  in  irreparable  injury,  damage,  or 
wrong,  the  writ  will  be  immediately  issued:  1  Swift  Dig. 
5G4.  The  writ  may  issue  to  any  public  officer  requiring 
him  to  do  some  particular  act  which  appertains  to  his  office 
or  duty.  Mayordomos  of  public  ditches  are  public  officers: 
20  Comp.  Laws,  sees.  9-13,  15,  p.  200.  lu  England  the 
writ  of  mandamus  is  awarded  by  the  chambers.  See  Ex 
parte  Crane,  5  Pet.  190.  In  the  United  States  writs  of 
mandamus  issue  in  all  cases  warranted  by  the  principles 
and  usages  of  law :  1  U.  S.  Stat.  at  Large,  80. 

By  Court,  PALEN,  C.  J. : 

It  appears  from  the  record  in  this  cause,  that  all  the  pro- 
ceedings in  the  district  court  were  ex  parte,  and  without 
notice  to  the  defendant,  the  plaintiff  in  this  court,  and  that 
the  proceedings  prior  to  the  final  judgment  were  had  at 
chambers,  in  vacation,  when  no  term  of  the  district  court 
was  in  session.  It  is  beyond  question  that  the  order  or 
judgment  of  the  district  court  awarding  the  peremptory 
mandamus  in  this  cause  is  unauthorized  by  law,  having  been 
made  without  notice  to  the  defendant,  Armijo,  and  without 
affording  him  an  opportunity  to  be  heard;  and  the  final 
judgment  of  the  court  rendered  in  term  is  erroneous  for  the 
same  reason.  The  court  is  therefore  relieved  from  the 
necessity  of  passing  upon  the  question  of  the  authority  of 
the  district  judge  to  award  the  writ  of  mandamus  in  vaca- 
tion. It  may  be  allowable,  however,  to  state  that  in  the 
opinion  of  the  court  such  authority  is  questionable. 

The  judgment  of  the  district  court  must  be  reversed  with 
costs,  and  the  cause  remanded  with  directions  to  the  district 
court,  to  dismiss  the  proceedings  at  the  cost  of  the  relators. 
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THE  UNITED  STATES  v.  JUAN  SANTISTEVAN. 

PENAL  STATUTES  STRICTLY  CONSTRUED.—  The  penal  provisions  of  a  statute 
must  be  interpreted  strictly  according  to  the  context,  to  the  exclusion  of 
every  inference  suggested  by  extraneous  circumstances. 

QUALIFICATION  OF  DISJUNCTIVE  CONDITIONS  IN  A  STATUTE.— Where  several 
conditions  are  set  out  disjunctively  in  a  statute,  a  qualifying  phrase 
attached  to  the  last  applies  equally  to  each  of  the  others  which  has  not  a 
qualifying  phrase  annexed  to  itself,  and  where  the  qualification  will  not 
render  the  condition  inoperative. 

ACTION  FOR  PENALTY  UNDER  INTERCOURSE  ACT  OF  1834.— An  action  to 
recover  the  penalty  prescribed  by  the  intercourse  act  of  1834,  for  unlaw- 
fully settling  upon  Indian  lands,  can  be  maintained  only  with  respect  to 
land  belonging,  secured,  or  granted  to  an  Indian  tribe  ''by  treaty  with  the 
United  States,"  and  the  petition  must  show  that  fact,  or  it  will  be  bad  on 
demurrer. 

• 

PUEBLO  INDIANS  NOT  WITHIN  INTERCOURSE  ACT.— The  pueblo  Indians 
of  New  Mexico  were,  prior  to  the  treaty  of  Guadalupe  Hidalgo,  citizens 
of  Mexico,  and  their  rights  as  such  were  guaranteed  by  that  treaty,  so 
that  they  now  hold  the  same  relation  to  the  United  States  that  they 
formerly  held  to  the  republic  of  Mexico.  They  are,  therefore,  not 
Indian  tribes  within  the  meaning  of  the  intercourse  act  of  1834,  and 
no  action  lies  under  that  act  for  a  penalty  for  settling  on  the  lands 
secured  to  them  by  patent  from  the  United  States,  their  rights  and  reme- 
dies as  to  such  lands  being  the  same  as  those  of  other  citizens  owning 
lands. 

ERROR  to  the  district  court  for  the  first  judicial  district. 
The  plaintiffs  brought  their  suit  in  the  court  below,  to  re- 
cover of  the  defendant  the  penalty  in  the  sum  of  one  thou- 
sand dollars,  prescribed  in  section  11  of  the  act  of  congress, 
approved  June  30,  1834,  entitled  "An  act  to  regulate  trade 
and  intercourse  with  the  Indian  'tribes,  and  to  preserve 
peace  on  the  frontiers,"  alleging  in  their  petition  that  de- 
fendant theretofore  "did  make  a  settlement  on  and  now 
occupies  and  is  settled  on  lands  of  the  pueblo  tribe  of 
Indians  of  the  pueblo  of  Taos,  situated  in  the  county  of 
Taos,  in  said  district  and  territory,"  etc.  (setting  out  the 
boundaries  of  said  pueblo  lands);  "on  ten  acres  of  said  lauds, 
by  then  and  there  building  houses  and  making  fields  thereon, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  said  lands  then  and  there,  and  at  the  time  of 
bringing  this  suit,  belonging  to  the  said  pueblo  tribe  of 
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1 1 ill  i a  us  of  the  pueblo  of  Taos,  aforesaid,  and  secured  to  the 
said  pueblo  tribe  of  Indians,  of  the  pueblo  of  Taos,  afore 
said,  by  patent  from  the  United  States." 

To  the  plaintiff's  petition  the  defendant  demurred,  spe- 
cially and  generally  assigning  for  cause  of  special  demurrer: 

1.  The  said  declaration  shows  that  in  case  said  lands  belong 
to  an  Indian  tribe,  they  belong  to  pueblo  Indians,  who  are 
citizens  of  the  United  States,  and  not  such  Indian  tribes 
as  are  contemplated  by  the  statute  of  the  United  States. 

2.  That  said  declaration  shows  that  said  lands  were  secured 
to  the   said   Pueblo   Indians   by  patent   from   the  United 
States,  containing  the  same  conditions,  powers  and  authori- 
ties to  the  said  patentees  to  transmit  and  convey  their  said 
lands  as  is  given  to  any  other  citizens  of  the  United  States, 
and  does  not  show  that  said  lands  have  never  been  sold, 
transferred  or  conveyed  by  said  pueblo  Indians.     The  court 
below  sustained  this  demurrer,  and  the  plaintiffs  in  error 
seek  in  this  court  reversal  of  that  judgment. 

T.  B.  Catron,  for  the  plaintiffs  in  error.  1.  The  petition 
is  in  accordance  with  the  statute  of  the  United  States,  and  is 
sustained  by  it:  4  U.  S.  Stats.,  sec.  11,  p.  728.  2.  Said 
pueblo  Indians  have  been  recognized  and  treated  by  the 
federal  departments  as  Indians  in  the  ordinary  acceptation 
of  the  term,  and  as  such  come  under  the  law :  3.  Wall.  407, 
two  cases.  3.  Whether  any  particular  class  of  Indians  are 
still  to  be  regarded  as  a  tribe,  or  have  ceased  to  hold  tribal 
relations,  is  primarily  a  question  for  the  political  depart- 
ments of  the  government,  and  if  they  have  decided  it  the 
courts  will  follow  their  lead:  Id.,  and  following.  4.  The 
government  of  Spain,  which  originally  granted  the  pueblo 
lands,  held  the  fee  in  trust  for  the  said  Indians,  which  rela- 
tion was  never  altered  by  any  treaty  with  Mexico  or  the 
United  States,  or  any  change  of  the  different  governments: 
Chouteau  v.  Molony,  16  How.  237.  5.  The  pueblo  Indians 
are  a  community  or  tribe  of  Indians,  and  hold  no  land  in 
severalty  within  each  pueblo. 

Wm.  Breeden,  for  the  defendant  in  error.  The  law 
relied  upon  to  support  the  action  is  found  in  4  United 
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States  Statutes  at  Large,  sec.  11,  p.  730.  The  statute 
in  question  clearly  intends  what  may  be  denominated 
"Indian  lands,"  or  lands  to  which  the  right  of  occupancy  is 
secured  or  granted  to  an  Indian  tribe  by  treaty  with  the 
United  States,  and  to  which  the  ultimate  absolute  title  is 
in  the  United  States,  and  not  lands  held  in  fee  by  Indians 
who  are  citizens  of  the  United  States,  and  who  are  not 
Indians  within  the  meaning  of  the  statute,  or  in  the  usual 
acceptation  of  the  term.  The  word  tribe,  as  used  with 
reference  to  Indians  in  the  United  States,  is  applied  to 
nations  of  savages  or  uncivilized  people,  and  that  is  the 
sense  in  which  it  is  used  in  this  statute,  which  applies  only 
to  lands,  the  right  to  the  occupancy  of  which  is  held  by  un- 
civilized Indians  having  tribal  organizations,  and  treated 
with  by  the  government  as  independent  political  communi- 
ties. The  wild  tribes  of  Indians  are  distinct,  independent 
political  communities,  retaining  the  right  of  self-government, 
under  the  protection  of  the  United  States:  Worcester  v. 
Georgia,  6  Pet.  515.  They  are  not  regarded  as  the  owners 
of  the  lands  occupied  by  them.  Such  lands  are  held  to  be- 
long to  the  United  States.  The  Indians  have  only  a  right 
of  occupancy:  United  States  v.  Rogers,  4  How.  567;  United 
States  v.  Rillieux's  Heirs,  14  Id.  189;  United  States  v.  Fernan- 
dez, 10  Pet.  303.  Over  such  lands  the  United  States  exercises 
authority  for  the  benefit  of  the  occupants,  and  to  such  lands 
the  statute  applies.  The  pueblo  Indians  hold  their  lands 
in  fee  under  patents  from  the  United  States,  issued  by 
authority  of  an  act  of  congress  confirming  grants  of  lands 
made  by  the  governments  to  which  Xew  Mexico  formerly 
pertained.  The  act  of  congress  under  which  their  patents 
were  issued  and  the  patents  themselves  are  in  no  respect  dif- 
ferent from  similar  acts  and  patents  for  the  benefit  of  indi- 
vidual citizens:  See  11  U.  S.  Stats,  at  Large,  374.  The 
right  of  pueblo  Indians  to  their  lands  was  not  derived  from 
the  United  States,  but  by  grant  from  the  governments  for- 
merly exercising  authority  over  New  Mexico.  They  did 
not  look  to  the  United  States  for  title  to  their  lands,  or  pro- 
tection in  their  occupancy,  except  to  carry  out  the  obliga- 
tions of  the  treaty  of  Guadalupe  Hidalgo.  They  were  first 
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known  to  the  United  States  as  citizens  holding  title  to  their 
lands,  and  eaine  under  the  government  entitled  to  all  the 
rights  of  citizens.  No  treaty  was  ever  made  between  these 
people  and  the  United  States.  They  have  no  tribal  organ- 
ization, and  are  not  a  tribe  of  Indians.  No  department  of 
the  government  has  attempted,  or  had  the  right  to  attempt, 
to  fix  their  status  as  or  decide  them  to  be  Indians.  They 
are  civilized  people,  living  in  communities  which  are 
numerous  and  similar  to  those  of  the  Shakers  and  other 
people  living  in  communities  in  other  parts  of  the  United 
States,  and  are  not  Indians  in  contemplation  of  the  statute 
under  which  suit  is  brought.  As  they  came  into  the  govern- 
ment so  they  must  remain.  These  people  hold  their  lands 
by  patent  from  the  United  States.  A  patent  carries  the  fee 
and  divests  all  right  of  the  United  States;  and  after  grant- 
ing a  patent  the  United  States  had  no  more  authority  over 
their  lands  than  over  those  of  any  other  citizen:  Hooper  v. 
Scheimer,  23  How.  235;  3  Wall.  492.  The  pueblos  were 
citizens  of  the  Mexican  republic  by  virtue  of  the  plan  of 
Iguala,  the  treaty  of  Cordova,  and  decrees  of  the  Mexican 
congress,  found  in  a  collection  of  decrees  published  by 
Mariano  Galvani,  vol.  1,  sees.  12,  13,  p.  4,  and  sec.  1,  p.  32; 
also  vol.  2,  pp.  1,  80,  92,  and  sec.  16,  p.  127.  They  were 
known  as  naturales,  in  contradistinction  to  salvajes,  and 
were  entitled  to  be  recognized  as  Mexicans:  Escriche,  pp. 
1272,  1273.  They  are  citizens  of  the  United  States  by  vir- 
tue of  the  treaty  of  Guadalupe  Hidalgo,  and  entitled  to  all 
the  rights  of  citizenship:  See  Treaty,  9  U.  S.  Stats,  at  Large, 
pp.  929,  930,  arts.  8,  9.  Under  the  Mexican  government, 
lands  were  granted  to  all  Mexican  citizens  without  distinction 
as  to  the  rights  conferred :  See  decree  of  Mexican  congress, 
August  18,  1824,  appendix  to  Escriche,  called  Ordenanzas 
de  tlerras  y  aguas,  p.  194,  art.  97  of  said  decree.  Indians 
were  competent  to  take,  hold,  and  convey  real  estate  under 
the  Mexican  government:  United  States  v.  Ritchie,  17  How. 
539,  540.  The  second  and  third  points  made  in  the  brief  of 
the  United  States  attorney,  and  the  authorities  cited,  can 
not  .apply  to  this  case,  but  only  to  the  case  of  Indians  whose 
tribal  organization  is  recognized,  and  whose  status  as 
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Indians  is  fixed  in  the  first  instance  by  the  political  branch 
of  the  government,  and  as  to  the  power  of  a  state  to  with- 
draw such  Indians  from  the  operation  of  acts  of  congress 
concerning  Indian  tribes.  The  pueblo  Indians  are  citizens, 
and  their  status  can  not  be  changed  by  action  of  a  minis- 
terial officer  of  the  government,  or  of  any  department  of  the 
government.  They  are  citizens  of  the  United  States. 
While  the  departments  are  competent  to  decide  as  to  the 
continuance  of  the  tribal  organization  of  an  Indian  tribe, 
they  can  have  no  power  to  decide  who  are  Indians,  and 
certainly  not  to  take  away  the  rights  of  citizens.  The 
pueblo  Indians  are  subject  to  the  jurisdiction  of  the  United 
States;  consequently  they  have  the  same  rights  to  hoM  and 
convey  property,  and  to  make  and  enforce  contracts,  a  * 
other  citizens:  ("oust.  U.  S.,  art.  XIV.,  and  act  of  May  81. 
1870;  16  U.  S.  Stats,  at  Large,  sec.  16,  pp.  144.  The  district 
and  supreme  courts  of  New  Mexico  have  decided  adversely 
to  the  right  of  the  United  States  to  recover  a  penalty  for 
settling  on  lands  belonging  to  the  pueblo  Indians:  See  de- 
cisions supreme  court  New  Mexico.  If  the  defendant  in 
error  is  an  intruder  upon  the  lands  described  in  the  petition 
of  plaintiff,  and  a  right  of  action  exists  against  him,  such 
right  of  action  is  in  the  pueblo,  and  he  is  not  subject  to  a 
penalty  to  the  United  States,  nor  liable  in  any  way  under 
the  statute  upon  which  suit  is  brought. 

By  Court,  JOHNSON,  J. : 

The  question  here  raised  is  as  to  the  "ability"  (as  it  is 
termed  by  the  statutes  of  this  territory  in  relation  to  prac- 
tice in  our  district  courts),  i.  c.,  the  right  of  the  plaintiffs  to 
bring  and  maintain  this  action.  In  order  to  determine  this 
question,  it  is  necessary  to  consider  not  only  Avhether  the 
plaintiffs  have  properly  set  up  their  claim  to  the  penalty 
prescribed  in  the  eleventh  section  of  the  act  of  June  80, 
1834,  4  U.  S.  Stats,  at  Large,  780,  against  the  defendant  for 
settling  on  any  of  the  lands  contemplated  by  the  statute  at. 
the  time  of  its  enactment,  but  also  whether  the  provisions 
of  this  section  have  been  extended  by  congress  to  lands 
owned  by  inhabitants  of  the  territory  known  as  pueblo 
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Indians.  The  eleventh  section  above  cited  says:  "If  any 
person  shall  make  a  settlement  on  any  lands  belonging, 
secured,  or  granted  by  treaty  with  the  United  States  to  any 
Indian  tribe,  or  shall  survey,  or  shall  attempt  to  survey,  such 
lands,  or  designate  any  of  the  boundaries  by  marking  trees 
or  otherwise,  such  offender  shall  forfeit  and  pay  the  sum  of 
one  thousand  dollars,"  etc.  On  the  one  hand,  it  is  con- 
tended that  the  claim  to  the  penalty  is  sufficiently  set  up  by 
the  allegations  that  the  lands  belong  to  Indians  and  arc 
secured  to  them  by  patent  from  the  United  States;  whil.> 
on  the  other  hand  it  is  contended  that  such  claim  is  not 
sufficiently  set  up  within  the  terms  of  the  statute,  unless  it 
be  alleged  that  such  lands  "belong  to  an  Indian  tribe  by 
treaty  with  the  United  States,"  or  "are  secured  to  such 
tribe  by  treaty  with  the  United  States.''  The  rules  of  in- 
terpretation require  that  the  penal  provisions  of  a  statute 
be  interpreted  strictly  according  to  its  context,  from  which 
we  are  to  infer  immediately  the  intention  of  the  legislature, 
and  to  the  exclusion  of  any  inference  whatever  suggested 
by  extraneous  circumstances.  This  section  inflicts  the 
penaltj-  of  forfeiture  of  the  sum  of  one  thousand  dollars,  for 
the  offense  of  making  a  settlement  "on  lands  belonging  t  > 
any  Indian  tribe,"  "secured  to  any  Indian  tribe,"  "o  • 
granted"  "to  any  Indian  tribe;"  and  here  it  is  necessary 
to  ascertain  if  the  qualifying  phrase  "by  treaty  with  the 
United  States,"  should  be  limited  to  lands  "granted,"  or 
should  be  used  likewise  as  a  qualification  of  "belonging" 
and  "secured."  It  should  be  considered  a  settled  rule  that 
where  several  conditions  are  set  out  disjunctively,  the 
qualifying  phrase  annexed  to  the  last-mentioned  condition 
belongs  equally  to,  or  is  descriptive  of,  each  one  of  the  an- 
tecedent conditions  that  has  not  annexed  to  itself  a  qualify- 
ing phrase,  and  when  the  application  of  such  qualifying 
phrase  would  not  render  the  condition  legally  inoperative. 
Under  this  rule  of  construction,  it  is  obvious  that,  ac- 
cording to  the  terms  of  this  section,  no  forfeiture  accrues 
unless  it  is  made  apparent  that  the  defendant  has  violated 
one  or  more  of  its  conditions  qualified  by  the  phrase  "by 
treaty  with  the  United  States."  The  plaintiffs  were  cer- 
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tainly  aware  of  the  necessity  of  using  some  qualifying  term 
in  connection  with  the  word  or  condition  "secured,"  as  they 
in  their  petition  say  "and  secured  to  the  said  pueblo  tribe 
of  Indians,  of  the  pueblo  of  Taos,  aforesaid,  by  patent  from 
the  United  States,"  because,  if  their  argumentative  hypoth- 
esis as  to  the  construction  of  disjunctive  conditions  with 
a  qualifying  phrase  annexed  to  the  one  last  mentioned  had 
governed  them  in  drafting  their  petition,  they  would  not 
have  used  it  in  connection  with  the  word  or  condition 
"secured,"  which,  in  the  text  of  the  section  under  consid- 
eration, is  practically  as  far  from  the  qualifying  phrase,  and 
also  from  the  words  "to  any  Indian  tribe,"  as  the  word 
"belonging." 

The  plaintiffs  allege  in  their  petition,  that  the  lands 
claimed  to  have  been  settled  upon  by  defendant,  in  violation 
of  this  section,  were  "secured  to  the  said  pueblo  tribe  of 
Indians,  of  the  pueblo  of  Taos  aforesaid,  by  patent  from 
the  United  States."  The  text  of  the  section  under  which 
this  suit  is  claimed  to  have  been  brought  uses  the  pliiase 
"by  treaty  with  the  United  States,"  and  not  "by  patent 
from  the  United  States;"  and  therefore,  as  there  is  such  a 
wide  difference  between  the  meaning  of  the  words  "treaty" 
and  "patent,"  that  the  one  can  not  be  used  in  the  s  sine 
sense  as  the  other,  none  of  the  offenses  or  acts  set  out  in 
this  section  can  be  said  to  be  charged  in  the  petition,  even 
if  the  section  were  construed  and  interpreted  as  liberally  as 
the  rules  of  interpretation  allow. 

Congress,  in  legislating,  at  that  time,  on  the  subjei-t  of 
trade  and  intercourse  with  the  Indian  tribes,  did  so  in  pur- 
suance of  the  clause  of  section  8,  of  article  I  of  the  consti- 
tution, which  gives  congress  power  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  It  is  to  be  inferred  that  Hie 
framers  of  the  constitution,  when  they  granted  this  power, 
contemplated  only  the  wild  tribes  which  subsisted  at  that 
time  within  the  territorial  jurisdiction  of  the  United  States, 
and  immediately  adjacent  to  their  borders.  It  can  not  be 
said  that  the  framers  of  that  instrument  contemplated  any 
other  than  the  tribes  of  wild  Indians,  because  there  were 
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none  of  any  other  kind  known  to  them,  and  statesmen  of 
that  day  had  enough  to  occupy  their  minds  in  taking  care 
of  the  territory  which  had  separated  from  the  mother  coun- 
try, to  entirely  preclude  any  idea  of  the  expansiveness  in- 
augurated with  the  annexation  of  Texas.  The  forfeiture  or 
penalty  prescribed  in  the  eleventh  section  of  the  act  of 
June  30,  1834,  is  not  for  the  benefit  of  the  Indian  tribe 
whose  rights  may  be  violated  as  therein  specified,  but  its 
provisions  are  solely  for  the  preservation  of  the  govern- 
ment's paramount  ownership  of  the  soil,  and  to  prevent  any 
person  whomsoever  from  interfering  between  itself  and  the 
Indian  tribes  in  acquiring  from  them  the  possessory  right 
which  the  Indians  had  hitherto.  The  Indian  policy  of  the 
government  is  extensively  discussed  in  The  Cherokee  Nation 
v.  Georgia,  5  Pet.  1;  in  Worcester  v.  Georgia,  6  Id.  515;  in 
Mitehel  v.  United  States,  9  Id.  711  j  in  Clark  v.  Smith,  13  Id. 
195,  and  in  other  cases. 

By  section  7  of  the  act  of  congress  approved  February 
27,  1851,  entitled  "An  act  making  appropriations  for  the 
current  and  contingent  expenses  of  the  Indian  department," 
etc.,  the  laws  regulating  trade  and  intercourse  with  tho 
Indian  tribes  are  extended  in  these  words:  "All  the  laws 
now  in  force  regulating  trade  and  intercourse  with  the 
Indian  tribes  or  such  provisions  of  the  same  as  may  be  ap 
plicable  shall  be,  and  the  same  are  hereby  extended  over 
the  Indian  tribes  in  the  territories  of  New  Mexico  and  Utah.'' 
No  other  significance  can  be  given  to  this  section  than  that 
which  it  expresses  in  such  very  unambiguous  language. 
Thus  congress  extended  not  over  the  territories  of  New 
Mexico  and  Utah,  but  over  the  Indian  tribes  in  these 
territories,  the  laws  in  force  on  the  twenty-seventh  of  Feb- 
ruary,  1851,  regulating  trade  and  intercourse  with  the 
Indian  tribes;  and  as  congress  has  made  no  change  or  modi- 
fication of  the  eleventh  section  of  the  act  of  June  30,  1834, 
we  certainly  have  no  right  to  construe  it  as  applicable  to 
any  other  cases  or  circumstances  than  such  as  it  was  ap 
plicable  to  on  the  thirtieth  of  June,  1834. 

Those  inhabitants  of  this  territory,  commonly  known  ns 
the  pueblo  Indians,  were  transferred  with  this  territory  by 
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Mexico  to  the  United  States  by  the  treaty  of  Guadalupe 
Hidalgo,  February  2,  1848,  and,  according  to  the  terms  of 
that  treaty,  have  the  same  relations  to  the  United  States 
which  they  had  to  the  republic  of  Mexico,  both  as  regards 
their  persons  and  property,  at  the  time  of  the  treaty.  These 
relations  can  only  be  modified,  regulated  or  changed  by 
congress  in  accordance  with  the  terms  of  this  treaty.  Arti- 
cles 8  and  9  of  this  treaty  contain  the  guaranties  entered 
into  by  the  United  States  as  to  persons  and  property  trans- 
ferred by  Mexico  to  the  jurisdiction  of  the  former,  and  by 
them  are  secured  to  all  such  persons  the  same  rights  of 
property  as  are  enjoyed  by  all  citizens  of  the  United  States, 
and  to  such  persons  as  should  not  elect  within  the  time 
specified  in  the  treaty  to  retain  the  character  of  Mexican 
citizens  admission  "to  the  enjoyment  of  all  the  rights  of 
citizens  of  the  United  States  according  to  the  principles  of 
the  constitution."  According  to  the  decree  dated  at  Iguala, 
February  24,  1821,  section  12,  these  pueblo  Indians  weie 
made  citizens  of  New  Spain,  which  afterwards  became  the 
republic  of  Mexico.  This  section  reads  thus:  "Todos  los 
habitantes  de  la  Nueva  Espana,  sin  distincion  alguna  do 
Europeos,  Africanos  ni  Indios,  son  ciudadanos  de  esta 
monarquia,  con  opcion  a  todo  empleo  segun  su  merito  y 
virtudes;"  which  is  translated:  "All  the  inhabitants  of  Xew 
Spain,  without  any  distinction  of  Europeans,  Africans  or 
Indians,  are  citizens  of  this  monarchy,  with  eligibilty  to 
every  office,  according  to  their  merits  and  virtues."  It 
might  cursorily  seem  that  the  wild  Indians  are  included  in 
the  term  "Indians,"  in  this  section;  but  such  is  not  the 
fact,  as  by  the  usage  of  Mexicans  the  term  habitantes  is 
limited  to  persons  having  a  place  of  abode,  and  does  not 
embrace  vagrcoits  or  nomads.  The  pueblo  Indians,  how- 
ever, had  places  of  abode,  and,  consequently,  came  within 
this  section,  and  were  made  citizens  by  it.  The  thirteenth 
section  of  the  same  decree  says:  "Las  personas  de  todo 
ciudadanos  y  sus  propiedades  seran  respetadas  y  protegidas 
por  el  gobierno,"  which  is  in  English:  "The  persons  and 
property  of  every  citizen  shall  be  respected  and  protected 
by  the  government."  These  quotations  are  from  GalvanJ'a 
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collection  of  decrees,  etc.,  of  the  Mexican  nation,  and  others 
of  like  effect  may  be  made  from  the  same  work.  The  term 
propicdadcs  in  Mexican  law  means  property  of  all  kinds,  real 
personal,  and  mixed.  The  quotations  above  made  show 
that  the  pueblo  people,  or  town  Indians,  were  considered 
citizens,  and  that  as  to  persons  and  properties  there  was 
no  distinction  made  on  account  of  origin,  race,  or  caste,  and 
the  same  work  shows  that  when  the  Mexican  nation  changed 
their  monarchy  of  New  Spain  into  the  republic  of  Mexico, 
the  status  of  these  citizens  with  regard  to  persons  and  prop- 
erty was  affirmed,  and  I  have  not  been  able  to  ascertain 
from  any  source  whatever,  and  it  has  not  been  shown  here 
in  argument,  that  their  status  was  changed  prior  to  the  t!a;e 
of  the  treaty  of  Guadalupe  Hidalgo. 

We  come  now  to  consider  the  only  legislation  by  our 
congress  in  relation  to  the  lands  of  the  pueblo  of  Taos,  and 
other  pueblos  within  the  territory.  This  is  contained  in 
the  act  of  December  22,  1858,  entitled  "An  act  to  confirm 
the  land  claims  of  certain  pueblos  and  towns  in  the  territory 
of  New  Mexico;"  11  U.  S.  Stats,  at  Large,  374,  from  which 
is  here  only  quoted  what  is  necessary  to  show  its  bearing 
upon  the  lands  of  the  pueblo  of  Taos:  "The  pueblo 
land  claims  in  the  territory  of  New  Mexico  designated  in 
the  corrected  list  as  *  *  *  1.  The  pueblo  of  Taos,  in 
the  county  of  Taos  *  *  *  reported  upon  favorably  by 
the  surveyor-general  of  New  Mexico  in  his-  report  of  the 
thirteenth  of  September,  1856,  to  the  department  of  the 
interior  *  *  *  be,  and  they  are  hereby  confirmed,  and 
the  commissioner  of  the  land  office  shall  issue  the  iirees- 
sary  instructions  for  the  survey  of  all  said  claims,  as  recom- 
mended for  confirmation  by  said  surveyor-general,  and 
shall  cause  a  patent  to  issue  therefor,  as  in  ordinary  cases 
to  private  individuals;  provided,  that  this  confirmation  shall 
only  be  construed  as  a  relinquishment  of  all  title  and  claim 
of  the  United  States  to  any  of  said  lands,  and  shall  not 
affect  any  adverse  valid  rights,  should  such  exist." 

It  is  observable  in  the  above-quoted  act,  the  claimants  to 
the  lands  of  the  pueblo  of  Taos,  and  of  other  pueblos  men- 
tioned, are  not  designated  as  Indians.  However,  inasmuch 
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as  the  United  States  have  by  this  act  quitclaimed  the  lands 
mentioned  therein  to  the  Taos  and  other  pueblos,  and  say 
that  it  "shall  not  affect  any  adverse  valid  rights,  should 
such  exist,"  it  seems  to  me  that  the  contest  as  to  the  valid- 
ity of  adverse  claims  should  be  beween  the  confirmees  and 
the  adverse  claimants  alone. 

In  this  opinion  several  points  were  discussed  merely  be- 
cause they  have  been  argued  by  counsel  of  both  parties  in 
this  court,  although  I  doubt  that  they  were  properly  brought 
before  the  court  below.  The  fact  that  the  pontiff's  petition 
shows  no  right  of  action  is  of  itself  sufficient  reason  for 
affirming  the  judgment  of  the  court  below.* 


THE  UNITED  STATES  v.  MANUEL  VAEELA.  THE 
UNITED  STATES  v.  MARTIN  KOSLOWSKL  THE 
UNITED  STATES  v.  ANTHONY  JOSEPH. 

ACTION  FOB  PENALTY  UNDER  INTERCOURSE  ACT  OF  1834.— An  action  for  the 
penalty  prescribed  by  the  intercourse  act  of  1834  for  settling  on  In- 
dian lands,  is  maintainable  only  respecting  land  belonging,  secured,  or 
granted  to  an  Indian  tribe  "by  treaty  with  the  United  States,"  and  a 
petition  not  showing  that  fact,  but  alleging  that  the  land  settled  on  be- 
longed to  a  pueblo  of  Indians,  and  was  secured  to  them  "by  patent 
from  the  United  States,"  is  bad  on  demurrer.  [See  also  the  head-notes 
to  the  preceding  case.] 

APPEALS  from  the  first  judicial  district.  The  plaintiffs  in 
these  causes  appeal  to  this  court  from  the  judgment  of  the 
district  court  for  the  first  judicial  district,  at  the  February 
and  July  terms,  1873,  sustaining  the  defendants'  demurrer 
to  their  petition.  Plaintiffs  sued  to  recover  from  defendants 
the  sum  of  one  thousand  dollars  prescribed  in  the  eleventh 
section  of  the  act  of  congress,  approved  June  30,  1834,  en- 
titled "An  act  to  regulate  trade  and  intercourse  with  the 
Indian  tribes,"  etc.,  for  the  alleged  settlement  by  defend- 
ants on  lands  belonging  to  the  pueblo  tribes  of  Indians 
of  Pecos  and  Taos,  and  secured  to  them  by  patents  from  the 
United  States. 

*  Judgment  affirmed  in  the  United  States  supreme  court.     See  94  U. 
S.  (4  Otto)  61 9. 
VOL.  1—38 
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T.  B.  Catron,  for  the  United  States,  relied  upon  the  same 
points  in  each  of  these  cases  as  in  the  preceding  case  of 
The  United  States  v.  Santistevan. 

Joab  Houghton,  for  Varela  and  Koslowski,  appellees. 
This  was  an  action  of  debt  brought  by  the  plaintiff  against 
the  defendants  for  a  penalty  for  settling  on  the  lands  belong- 
ing to  the  Indians  of  the  pueblo  of  Pecos.  To  the  petition 
of  said  plaintiffs  a  demurrer  was  filed  by  said  defendants, 
which  demurrer  was  sustained  by  the  court  and  the  petition 
dismissed,  and  the  cause  brought  to  this  court  by  appeal. 
The  statute  imposing  a  penalty  upon  persons  for  settling  on 
Indian  lands  clearly  intends  such  Indians  as  are  not  citizens, 
but  under  the  wardship  of  the  government:  4  U.  S.  Stats,  at 
Large,  sec.  11,  p.  726.  The  pueblo  Indians  are  citizens, 
and  as  free  to  enjoy  all  the  privileges  of  citizenship  as  any 
other  inhabitant  in  the  country:  Collection  of  decrees  by 
Mariano  Galvani,  published  in  Mexico,  vol.  1,  sees.  12,  13,  p. 
4,  and  sec.  1,  p.  32;  also  vol.  2,  sec.  15,  pp.  1,  80,  92,  127. 
The  right  of  citizenship  was  secured  to  the  Indians  under 
the  republic  of  Mexico  by  the  laws  above  referred  to,  and 
those  rights  were  secured  to  them  under  our  government. 
Such  citizens,  by  the  treaty  between  the  Mexican  republic 
and  the  United  States,  bearing  date  February  2,  1848,  and 
commonly  known  as  the  treaty  of  Guadalupe  Hidalgo:  See 
9  U.  S.  Stat.  at  Large,  pp.  929,  930,  arts.  8,  9.  All  of  the 
Mexican  authorities  above  referred  to  declare  all  Indians, 
Africans,  and  Europeans,  without  distinction  of  race,  to  be 
entitled  to  citizenship,  and  consequently  to  the  appellation 
of  Mexican,  the  word  used  in  said  treaty,  and  as  entitled 
to  the  protection  of  the  United  States  government  in  their 
rights  of  citizenship,  one  of  the  most  dear  of  which  is  the 
right  to  enjoy  and  dispose  of  their  property  as  to  them  may 
seem  most  convenient.  As  to  the  right  of  Indians  to  take, 
hold  and  dispose  of  their  landed  property,  see  United  States 
v.  Ritchie,  17  How.  539,  540.  Then,  as  Indians  have  the 
right  to  dispose  of  their  property  the  same  as  any  other  citi- 
zens, persons  settling  on  their  lands  are  not  liable  to  the 
pains  and  penalties  prescribed  by  the  statute  above  referred 
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to,  and  if  the  Indians  should  not  be  satisfied,  as  they  are 
the  only  persons  entitled  to  complain,  they  must  resort  to 
the  courts  of  the  country  for  relief,  the  same  as  any  other 
citizen.  The  political  department  of  the  United  States 
government  does  not  regard  the  pueblo  Indians  of  New 
Mexico  as  tribes,  or  holding  tribal  relations,  but  by  act  of 
congress,  approved  December  22,  1858,  they  are  held  as 
citizens,  and  patents  for  their  lands  are  ordered  to  be  given 
as  such:  11  U.  S.  Stats,  at  Large,  374. 

Breeden  and  Waldo,  for  Joseph,  appellee. 

By  Court,  JOHNSON,  J. : 

The  matter  of  demurrer  in  these  causes  are  substantially 
of  the  same  nature  and  effect  as  in  case  No.  69,  The  United 
States  v.  Juan  Santistevan,  ante,  583,  my  opinion  in  which  is 
here  referred  to  as  niy  opinion  in  these  causes.  The  plaint- 
iffs' petition  in  these  causes  does  not  show  right  of  action  un- 
der the  statute,  and  for  this  reason,  if  for  no  other,  the 
causes  should  be  returned  to  the  court  below,  for  such  dispo- 
sition as  may  be  agreeable  to  the  practice  of  said  court,  the 
judgment  of  that  court  on  demurrers  being  considered  as 
sustained.* 

BRISTOL,  J.,  delivered  the  following  separate  opinion  in 
Joseph's  case: 

In  this  cause  and  the  three  others  referred  to  in  this 
opinion,  I  concur  in  the  opinion  of  the  court  in  its  conclu- 
sions as  to  the  disposition  of  the  same,  though  I  arrive  at 
those  conclusions  in  some  respects  by  a  different  course  of 
reasoning.  The  material  allegations  in  the  declarations  in 
this  and  the  other  causes  referred  to  are  substantially  as 
follows:  That  the  defendant  at  (naming  the  time)  made  a 
settlement  on,  and  now  occupies  and  is  settled  on,  lands  of 
the  pueblo  tribe  of  Indians  of  the  pueblo  of  (naming  it), 
situated  in  the  county  of  (naming  it),  in  said  district  and 
territory,  said  lands  being  described  as  follows,  to  wit 
(describing  them),  and  then  and  there  building  houses  and 
making  fields  thereon,  contrary  to  the  form  of  the  statute 

*  Judgment  affirmed  In  United  States  supreme  court:  94  U.  S.  (4  Otto)  615. 
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in  such  case  made  and  provided,  said  lands  then  and 
there,  and  at  the  time  of  bringing  this  suit,  belonging  to 
the  said  pueblo  tribe  of  Indians,  of  the  pueblo  aforesaid, 
and  secured  to  the  said  pueblo  tribe  of  Indians  of  the 
•  pueblo  aforesaid,  by  patent  from  the  United  States,  whereby 
and  by  force  of  the  statute  in  such  case  made  and  provided, 
an  action  hath  accrued  to  the  said  United  States,  etc.  A 
demurrer  to  the  entire  declaration  was  interposed  in  the 
court  below,  which  was  sustained,  and  judgment  entered 
accordingly.  The  case  is  before  this  court  on  appeal  from 
that  judgment. 

Like  proceedings  were  had  in  the  case  of  the  United  States 
v.  Manuel  Varda,  the  case  of  the  United  States  v.  Juan  San- 
tistevan,  and  the  case  of  the  United  States  v.  Martin  Koslowski^ 
except  that  the  two  cases  last  named  are  here  on  writ  of 
error.  All  these  cases  involve  a  like  statement  of  facts,  and 
as  the  same  points  are  to  be  determined,  they  will  all  be 
disposed  of  in  one  opinion. 

The  only  question  to  be  considered  is  whether  each  of 
the  declarations  in  these  several  causes  presents  a  prima 
facie  case  under  the  statute.  The  act  of  congress  of  Junc 
30,  1834,  U.  S.  Stats,  at  Large,  729,  is  the  only  statute  under 
which  an  action  of  this  kind  can  be  sustained.  These  sev- 
eral suits  were,  doubtless,  intended  to  be  brought  under  the 
eleventh  section  of  that  act.  The  term  "any  Indian  tribe,'' 
used  in  that  section,  must,  in  my  opinion  be  construed  with 
a  certain  limitation.  It  must  be  confined  to  Indian  tribes 
holding  certain  specific  relations  with  the  United  States, 
which  are  well  defined  in  the  several  provisions  of  that  act; 
and  we  must  look  to  the  entire  act,  to  ascertain  what 
these  relations  are.  A  subsequent  act  of  congress  has  ex- 
tended the  provisions  of  the  former  act,  as  far  as  applicable, 
over  the  Indian  tribes  of  New  Mexico.  But  to  determine 
the  applicability  of  the  latter  act,  reference  must  be  made 
to  the  former  act  exclusively. 

It  seems  clear,  that  the  Indian  tribes  to  which  these  acts 
of  congress  can  only  apply,  are  such  as  may  be  classed  as 
distinct,  independent,  domestic  nations,  having  and  main- 
taining distinct  tribal  organizations,  capable  of  maintaining 


Jan.  1874.]  UNITED  STATES  v.  VARELA.  597 


Opinion  of  Bristol,  J. 


the  relations  of  peace  and  war;  who  maintain  their  own 
natural  rights,  including  that  of  governing  themselves  as  in- 
dependent political  communities,  and  who  as  such  inde- 
pendent political  communities  hold  only  treaty  relations 
with  the  United  States,  very  much  on  the  footing  of  quasi 
foreign  nations.  The  only  other  relations  are  such  as  the 
United  States  may  gratuitously  assume,  as  a  superior  power 
and  as  a  protectorate.  All  these  relations  are  expressly  in- 
dicated by  the  acts  referred  to,  and  the  various  adjudica- 
tions in  reference  to  the  class  of  Indian  tribes  embraced  in 
such  acts. 

It  would  seem  to  follow  from  these  relations  that  con- 
tracts and  conveyances  can  be  entered  into  and  made  be- 
tween such  communities  and  the  government,  only  by 
treaty,  and,  therefore,  that  the  only  way  in  which  the  United 
States  can  contract  with  these  independent  domestic  na- 
tions, whereby  public  lands  can  be  secured  or  granted  to 
them,  is  by  or  under  a  treaty.  As  soon  as  these  relations 
cease  to  exist,  they  lose  their  character  and  identity  as  dis- 
tinct and  independent  political  communities,  and  at  once  be- 
come merged  in  and  identified  with  our  own  body  politic, 
subject  and  amenable  to  our  laws,  and  can  no  longer  be 
considered  as  wards  of  the  government. 

There  is  another  distinguishing  feature,  whereby  the 
Indian  tribes,  to  which  the  statute  can  only  apply,  may  be 
identified,  and  that  is,  they  must  be  Indian  tribes  with 
whom  all  intercourse  must  be  carried  on  exclusively  by  or 
under  the  direction  of  the  general  government. 

One  of  the  questions  to  be  determined  is  whether  from 
the  term  "pueblo  tribe  of  Indians"  of  a  certain  designated 
"pueblo,"  in  the  absence  of  any  other  descriptive  allegation 
in  the  declaration,  the  court  can  rightfully  infer  that  it  is 
such  an  "Indian  tribe"  as  is  covered  by  the  statute,  and 
between  whom  and  the  general  government  the  distinctive 
relations  I  have  pointed  out  necessarily  subsist.  The 
words  of  the  statute  are  "Indian  tribe;"  the  words  of  the 
declaration  are  "pueblo  tribe  of  Indians  of  a  pueblo."  A 
word  is  here  used  in  pleading  that  is  unknown  to  the  Eng- 
lish language,  except  by  common  consent  as  descriptive  of 


598  UNITED  STATES  v.  VARELA.  [Sup.  Ct. 


Opinion  of  Bristol,  J. 


these  peculiar  Indian  communities,  and  their  places  of 
abode.  The  Spanish  word  "pueblo,"  originally  applied  to 
these  communities  by  Spain,  whose  subjects  they  formerly 
were,  and  for  a  purpose,  is  something  more  than  a  mere 
name,  such  as  Apache,  Comanche,  or  Navajo.  Pueblo, 
as  defined  in  the  Spanish  language,  signifies  inhabited  town 
or  village,  and  in  the  plural  is  used  to  designate  either 
towns  or  the  inhabitants  of  towns.  As  applied  to  these 
Indian  communities  it  is  significantly  descriptive  of  a  race 
and  their  habitations,  which  plainly  distinguishes  them 
from  the  nomadic  tribes  in  their  habits;  as  thus  applied 
it  has  a  popular  and  well-defined  signification  in  New 
Mexico.  In  construing  the  language  of  the  declaration,  is 
it  not  proper  to  apply  that  signification? 

It  is  claimed  that  the  term  "Indian  tribe,"  without  other 
qualifying  words,  in  its  ordinary  acceptation  signifies  a 
tribe  between  whom  and  the  general  government  subsist 
all  the  relations  I  have  pointed  out,  which  exist  between 
the  government  and  the  tribes  occupying  what  in  the  stat- 
ute is  technically  designated  as  "Indian  country."  Would 
it  not  be  just  as  consistent  to  claim  that  a  pueblo  tribe  of 
Indians  of  a  pueblo,  in  the  ordinary  acceptation  of  that 
phrase,  signifies  a  community  living  in  permanent  habita- 
tions, constituting  a  town,  subsisting  by  their  own  industry 
in  the  cultivation  of  the  soil  and  other  branches  of  hus- 
bandry, and  carrying  on  trade  and  general  intercourse  with 
the  people  of  the  territory,  precisely  as  do  the  inhabitants 
of  any  Spanish  or  Mexican  town?  These  are  certainly 
among  the  distinguishing  characteristics  of  pueblos,  as  com- 
monly understood  among  the  people  of  New  Mexico.  To 
communities  with  habits  such  as  these,  of  long  standing,  I 
apprehend  the  courts  would  meet  with  grave  embarrass- 
ments in  attempting  to  apply  the  penal  non-intercourse  laws 
of  the  United  States,  in  like  manner  as  to  nomadic  tribes  of 
the  "Indian  country." 

Counsel  for  the  defendants  in  error  in  these  cases  claim 
that  these  pueblos  were  citizens  upon  an  equality  with  all 
other  citizens  of  Mexico,  by  virtue  of  the  plan  of  Iguala, 
treaty  of  Cordova,  and  laws  of  Mexico,  and  as  such  were 
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competent  to  take,  hold,  and  convey  real  estate;  that  in  that 
capacity,  and  with  these  rights,  they  were  received  by  the 
United  States,  and  their  rights  confirmed  under  the  treaty 
of  Guadalupe  Hidalgo.  Great  reliance  seems  to  have  been 
placed  upon  this  point  in  the  court  below,  as  well  as  in  this 
court.  In  support  of  this  view,  the  court  is  referred  to  the 
case  of  The  United  States  v.  Ritchie,  17  How.  525.  In  that 
case,  though  citizenship  of  an  Indian  does  not  seem  to 
have  been  alleged  in  pleading,  as  an  issuable  fact,  yet  there 
were  certain  facts  alleged  and  established,  such  as  the  date 
of  a  grant  and  continual  occupancy,  whereby  the  court  was 
enabled  to  take  judicial  notice  of  citizenship  as  a  necessary 
consequence  of  those  facts,  the  laws  of  Mexico  and  the 
treaty  of  Guadalupe  Hidalgo.  These  Mexican  laws  relat- 
ing to  citizenship  and  rights  of  property,  being  in  force  at 
the  time  of  that  treaty,  and  extended  thereby  to  the  people 
of  the  newly  acquired  territory,  became  to  that  extent 
adopted  laws  of  the  United  States,  and  as  such  federal 
courts  take  judicial  notice  of  them:  United  States  v.  Turner 
et  al,  11  Id.  663. 

In  the  cases  under  consideration,  as  in  the  case  of  The 
United  States  v.  Ritchie,  the  fact  of  citizenship  can  not  be  in- 
ferred directly  from  the  allegations  of  the  pleadings.  The 
lands  of  these  pueblos  are  alleged  in  the  several  declara- 
tions, to  have  been  secured  to  them  by  patents  from  the 
United  States.  Patents,  if  issued,  must  have  been  issued 
by  authority  of  some  law  of  congress;  and  this  leads  us  to 
inquiry  as  to  the  existence  of  any  such  law.  The  only  law 
on  the  subject  is  an  act  of  congress  of  December  22,  1858, 
entitled  "An  act  to  confirm  the  land  claims  of  certain  pue- 
blos and  towns  in  the  territory  of  New  Mexico:"  11  II.  S. 
Stats,  at  Large,  374.  This  is  in  the  nature  of  a  private 
statute,  though  it  is  classed  among  and  seems  to  be  recog 
nized  as  one  of  the  public  acts,  and  as  such  may,  perhaps, 
be  judicially  noticed.  This  act  confirmed  the  land  claims 
of  these  identical  pueblos  to  the  identical  lands  in  ques- 
tion, and  authorized  the  issuing  of  patents,  conveying  to 
the  patentees  all  title  and  claim  thereto  of  the  United 
States.  The  act  itself  was  a  conveyance  independent  of  a 
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patent,  and  is  even  better  evidence  of  title  than  the  patent 
under  it:  Grignon  v.  Astor,  2  How.  319. 

The  patents  referred  to  in  the  declarations,  if  issued, 
must  have  been  issued  under  the  provisions  of  that  act. 
The  act  itself  does  not  recite  the  terms  of  the  land  claims 
confirmed,  but  refers  severally  to  the  reports  of  the  surveyor- 
general,  which  had  become  state  papers,  and  by  necessary 
implication  makes  these  reports  a  part  of  the  act.  By  ref- 
erence to  these  reports  we  find  that  these  pueblo  land  claims 
thus  confirmed  are  old  Spanish  grants.  We  here  have  a 
clue  to  the  whole  matter  relating  to  these  pueblo  lands,  and 
rightfully  infer  from  the  facts  disclosed  that  these  pueblos 
must  have  been  received  by  the  United  States  under  the 
treaty  of  Guadalupe  Hidalgo,  and  that  by  virtue  of  that 
treaty  and  the  laws  of  Mexico,  then  in  force,  they  came 
under  the  jurisdiction  of  the  United  States  as  citizens,  and 
that  they  must  be  regarded  as  Mexicans,  according  to  their 
rights,  merits,  and  virtues. 

It  matters  little  what  construction  may  be  attempted  to 
be  put  on  the  word  "belonging,"  used  in  these  declarations, 
for  the  purpose  of  bringing  these  lands  within  the  opera- 
tion of  the  statute  under  which  suit  is  brought;  for  in 
whatever  manner  the  lands  in  question  may  be  claimed  ever 
to  have  belonged  to  these  pueblos,  other  than  by  virtue  of 
this  act  of  congress,  it  must  have  been  an  inferior  interest, 
that  was  merged  in  the  paramount  title  conferred  by  such 
act.  We  must,  therefore,  look  to  the  provisions  of  this  act 
as  the  only  guide  in  determining  the  question  as  to  how 
these  lands  belonged  or  were  secured  to  these  pueblos  at 
the  time  the  suits  were  brought. 

It  is  a  noticeable  fact  that  congress  considered  these 
pueblo  land  claims,  confirmed  them,  and  divested  all  title 
and  claim  thereto  of  the  United  States,  without  any  treaty, 
or  in  any  manner  recognizing  these  pueblos  as  independent 
domestic  nations,  but,  on  the  contrary,  considered  and  dis- 
posed of  these  claims  in  connection  with,  and  on  the  same 
footing  as  other  Spanish  land  grant  claims  of  Spanish  or 
Mexican  towns.  The  public  recognition  in  this  way  of 
these  pueblos  to  me  seems  very  significant,  and  to  preclude 
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the  presumption  that  they  are  Indian  tribes,  to  whom  or  to 
whose  lands,  these  penal  non-intercourse  laws  can  apply. 

While  I  am  perfectly  satisfied  that  these  are  the  facts,  as 
they  actually  existed  at  the  instituting  of  these  suits,  show- 
ing the  precise  interest  and  title  of  these  pueblos  to  these 
lands,  I  can  not  say  that  I  am  as  well  satisfied  with  this 
roundabout  way  of  getting  at  them.  If,  however,  the  aver- 
ments of  the  declarations  will  not  admit  of  this  view,  then  it 
seems  clear  that  they  are  too  vague  and  uncertain  to  be 
recognized  as  good  pleading.  One  of  the  points  assigned 
by  the  plaintiffs  in  error  is  that  the  pueblo  Indians  have 
been  recognized  by  the  federal  departments  as  Indians  in 
the  ordinary  acceptation  of  the  term,  and  have  referred  the 
court  to  the  two  cases  of  The  United  States  v.  Haas,  and 
The  United  States  v.  Holliday,  3  Wall.  407.  The  defendants 
iu  those  cases  were  indicted  for  selling  liquor  to  Indians, 
under  a  United  States  statute  which  declares  that  "if  any 
person  shall  sell  any  spirituous  liquors  to  any  Indian  under 
the  charge  of  any  Indian  superintendent  or  Indian  agent, 
appointed  by  the  United  States,  shall,  on  conviction  thereof 
(before  the  proper  court),  be  fined,"  etc. 

The  indictment  and  pleas  contained  averments  that  the 
Indians  specified  were  under  such  "charge."  The  fact, 
therefore,  was  admitted  by  the  pleadings,  and  was  among 
the  established  facts,  certified  up  with  the  division  of  opin- 
ion of  the  circuit  to  the  United  States  supreme  court.  But 
the  declarations  in  these  pueblo  cases  contain  no  averments 
that  the  pueblo  Indians  have  been  recognized,  either  by  the 
executive  or  other  political  departments  of  the  government, 
as  Indians  in  the  ordinary  acceptation  of  the  term;  and  as 
there  has  been  no  public  recognition  by  the  executive  under 
the  treaty-making  power,  that  point  can  not  be  considered 
as  raised. 

I  now  come  to  the  class  of  lands  to  which  the  act  of  tho 
thirtieth  of  June,  1834,  can  only  apply.  These  lands,  in 
my  opinion,  must  be  embraced  in  what  by  that  act  is  des- 
ignated as  "Indian  country."  This  "Indian  country," 
under  the  laws  of  the  United  States,  embraces  only  terri- 
tory which,  though  sometimes  located  within,  is  completely 
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set  apart  from,  and  forms  no  part  of  any  of  the  states  or 
organized  territories;  and  within  the  territory  thus  set 
apart,  all  intercourse  with  the  Indians  must  be  carried  on 
exclusively  by  the  general  government.  Under  the  federal 
laws,  two  classes  of  lands  only  cam  be  included  in  "Indian 
country;"  one  class  comprehends  those  wild  and  unre- 
claimed regions  west  of  the  Mississippi  river,  which  at  the 
time  of  the  passage  of  the  act  of  the  thirtieth  of  June,  1834, 
were  and  had  been  from  time  immemorial,  in  the  occupa- 
tion of  various  nomadic  Indian  tribes.  The  lands  within 
these  unreclaimed  regions,  and  thus  occupied,  were  re- 
garded by  the  government  as  "belonging"  to  the  Indians, 
and  in  the  meaning  of  the  act,  this  is  the  only  way  in  which 
lands  can  be  considered  as  "belonging"  to  Indians,  except 
by  treaty.  The  other  class  of  lands  designated  as  "Indian 
country"  are  such  as  are  denominated  Indian  reservations, 
which  have  been  set  apart  under  treaty  stipulations,  by  defi- 
nite boundaries,  for  the  exclusive  occupation  of  certain  tribes. 

From  the  facts  disclosed  it  is  apparent  that  these  pueblo 
lands  do  not  belong  to  either  of  these  classes,  and  can  not 
therefore  be  recognized  as  "Indian  country." 

The  statute  under  which  these  suits  are  brought  is  in  th  > 
nature  of  a  penal  statute.  Its  provisions  must  be  construed 
strictly,  and  can  not  be  extended  by  implication.  Patents 
have  sometimes  been  issued  to  Indians  belonging  to  the 
class  of  independent  domestic  nations;  but  such  patents,  I 
believe,  have  always  been  issued  in  pursuance  of  treaty 
stipulations.  This  was  the  case  with  the  Shawnees,  the 
Weas,  and  the  Miamis:  5  Wall.  737.  Lands  thus  secured 
to  Indians,  would  doubtless  be  considered  "Indian  coun- 
try," unless  there  were  conditions  that  would  preclude  that 
inference. 

My  conclusions  are,  that  neither  these  pueblos  nor  their 
lands,  secured  to  them  in  the  way  they  have  been,  are  such 
as  are  covered  by  the  act  of  the  thirtieth  of  June,  1834;  and 
that  the  averments  in  either  of  the  declarations  do  not  pre- 
sent a  prima  facie  case.* 

*  Judgment  affirmed  in  the  supreme  court  of  the  United  States.    See  94  U.  S. 
(4  Otto)  614-619. 
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THE  MAXWELL  LAND  GEANT  AND  EAILWAY  COM- 
•PANY  ET  AL.  v.  GUADALTJPE  THOMPSON,  ADM'X, 

ET  AL. 

PARTIES  TO  ORIGINAL  BILL,  IN  NATURE  off  BILL  OF  REVIEW.— In  an  original 
bill  in  the  nature  of  a  bill  of  review  and  supplement,  those  only  should 
be  made  parties  as  complainants  or  defendants  who  have  an  actual  in- 
terest, and  parties  to  the  original  suit  who  have  no  interest  in  the  sub- 
sequent bill  need  not  be  joined;  but  the  rule  is  otherwise  where  the  bill 
is  purely  one  of  review. 

DISCRETIONARY  AMENDMENTS  NOT  REVIEWABLE.  —  Amendments  to  plead- 
ings which  are  discretionary  with  the  court  trying  a  cause  are  not 
re  view  able  by  the  supreme  court. 

BILL  OF  REVIEW. — A  bill  of  review  corresponds  to  a  writ  of  error  at  law  and 
lies  only  for  the  purpose  of  impeaching  and  reversing  or  modifying  an 
original  decree  in  whole  or  in  part  for  errors  in  law  apparent  on  its  face. 
Per  BRISTOL,  J.,  dissenting. 

IDEM— WHAT  A  TEST  OF  APPLICABILITY  OF.— One  of  the  sure  tests  of  the 
applicability  of  a  bill  of  review  in  any  case  is  the  fact  that  the  original 
decree  could  be  pleaded  in  bar  of  the  relief  sought,  if  prayed  for  in  an 
independent  proceeding.  Per  BRISTOL,  J.,  dissenting. 

IDEM— DOES  NOT  LIE  TO  A  DECREE  BY  CONSENT. — A  bill  of  review  can  not 
be  sustained  when  the  original  decree  was  made  pursuant  to  the  mutual 
consent  of  all  the  parties  where  there  is  no  charge  of  fraud,  imposition, 
surprise,  or  mistake.  Per  BRISTOL,  J.,  dissenting. 

PARTIES  TO  BILL  OF  REVIEW.— All  the  parties  to  the  original  suit  must  be 
made  parties  to  a  bill  of  review,  particularly  where  the  decree  was  by 
consent.  Per  BRISTOL,  J.,  dissenting. 

MISTAKE  OF  LAW  AS  GROUND  OF  RELIEF. — A  mistake  of  law  by  the  parties 
to  a  decree  by  consent  is  not  ordinarily  a  ground  of  relief  in  equity.  Per 
BRISTOL,  J.,  dissenting. 

SUPPLEMENTAL  BILL  IN  AID  OF  A  DECREE,  PROPER  WHEN. — The  law  relating 
to  this  subject  discussed  obiter.  Per  BRISTOL,  J.,  dissenting. 

NEW  MATTER  EXISTING  AT  TIME  OF  ORIGINAL  DECREE.— New  matter  ex- 
isting at  the  time  of  a  decree  and  within  the  knowledge  of  the  parties  is 
no  ground  for  a  bill  of  review  or  a  supplemental  bill  in  the  nature  of  a 
bill  of  review.  Per  BRISTOL,  J.,  dissenting. 

APPEAL.     The  case  so  far  as  material  to  the  points  decided 
appears  from  the  opinion. 

Elkins  and  Catron,  for  the  complainants  and  appellees. 
B.  H.  TompMns,  for  the  defendants  and  appellants. 

By  Court,  JOHNSON,  J. : 

In  my  opinion,  the  following  are  the  questions  here  pre- 
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sented  on  argument  for  determination:  1.  Is  the  bill  in  this 
cause  purely  a  bill  of  review,  or  is  it  an  original  bill  in  the 
nature  of  a  bill  of  review  and  supplement?  [The  amended 
bill  begins  on  page  139  and  ends  on  page  155  of  the 
transcript]  After  examining  the  allegations  of  the  bill, 
and  the  relief  prayed  for  based  thereon,  it  is  my  opinion 
that  said  bill  is  not  purely  a  bill  of  review,  but  an 
original  bill  in  the  nature  of  a  bill  of  review  and  supple- 
ment. 2.  Were  there  parties  complainant  in  this  bill  who 
should  not  appear  as  such,  and  were  parties  omitted  as  de- 
fendants who  should  have  been  made  such? 

It  is  my  opinion  that,  were  the  bill  purely  a  bill  of  review, 
the  position  of  the  appellants  on  this  point  would  be  sound; 
but  the  bill  being  such  as  I  have  defined  it  in  my  first 
proposition,  it  is  my  opinion  that  none  should  have  been 
made  parties  but  those  having  an  actual  interest  in  the  suit, 
whether  as  complainants  or  defendants;  that  Maxwell  and 
wife,  and  the  Maxwell  Land  Grant  etc.  Company,  show  actual 
interest  in  the  subject-matter  of  the  bill,  and  were  therefore 
properly  parties  complainant.  It  also  appearing  that  Sher- 
ick  and  wife,  and  Hicklin  and  wife,  had  conveyed  their  inter- 
ests in  the  subject-matter  to  Maxwell,  it  could  not  be 
affected  by  these  proceedings,  and  therefore  it  is  my  opinion 
that  Sherick  and  wife  and  Hicklin  and  wife  were  properly 
omitted  as  defendants. 

It  also  appears  from  the  record  that  the  appellants  did 
not  suggest  to  the  court  below,  in  their  answer  or  other- 
wise, that  there  should  have  been  other  parties;  and  it  is 
only  here  and  on  argument  that  appellants  have  said  any- 
thing about  Sherick  and  wife  and  Hicklin  and  wife  in  con- 
nection with  these  proceedings. 

The  relief  sought  by  the  complainants  in  this  cause  seems 
to  me  to  be  ultimately  the  perfecting  of  a  compromise  be- 
tween Maxwell  and  the  heirs  of  Charles  Bent,  deceased, 
touching  the  conveyance  of  their  interests  in  the  lands 
described  to  Maxwell,  the  imperfection  having  been  only  as 
to  the  manner  of  conveying  the  interest  of  the  minor  chil- 
dren of  Alfred  Bent,  who  had  deceased  during  the  pend- 
ency of  the  original  suit;  and  also  to  terminate  the  trust  on 
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behalf  of  the  heirs  of  Charles  Bent,  deceased,  in  the 
subject-matter.  It  is  not  shown  here,  that,  in  granting  the 
relief  sought  by  the  appellees,  and  making  the  incidental 
review  of  the  original  cause,  the  court  below  prejudiced  or 
in  any  wise  disturbed  the  interests  of  any  of  the  parties  to 
the  original  cause.  On  the  contrary,  it  appears  from  bill 
and  exhibits,  answer  and  proofs,  that  the  appellees  ought, 
in  equity,  to  have  the  relief  sought. 

In  relation  to  the  amendments  allowed  by  the  court  be- 
low, it  appearing  here  that  they  were  such  as,  by  the 
statutes  of  this  territory,  and  the  rules  of  practice  of  our 
courts,  are  entirely  discretionary  with  the  court  trying  the 
cause,  they  are  not  reviewable  here.  Hence,  it  is  my 
opinion  that  the  decree  of  the  court  below  should  be 
affirmed. 

BRISTOL,  J.,  dissenting. 

The  bill  in  this  suit,  to  all  intents  and  purposes,  is  a  bill 
of  review,  except  so  far  as  it  sets  up  new  matters,  and 
brings  in  persons  not  parties  to  the  original  suit,  and  to 
that  extent  it  is  supplemental.  The  decree  in  the  court  be- 
low seems  to  have  been  based  on  the  theory  of  the  neces 
sity  of  reversing  in  several  of  its  parts  the  original  decree. 
The  original  decree  in  every  essential  particular  was  made 
in  pursuance  of  the  mutual  consent  and  agreement  of  all 
the  parties  to  the  original  suit.  Some  of  the  parties  to  the 
original  suit,  and  those  consenting  to  the  decree,  have  not 
been  made  parties  to  the  bill  of  review. 

A  bill  of  review  corresponds  with  and  is  in  the  nature  of 
a  writ  of  error,  in  an  action  at  law,  and  can  only  be  enter- 
tained for  the  purpose  of  impeaching  and  reversing  or  modi- 
fying, in  whole  or  part,  an  original  decree  on  account  of 
errors  in  law  apparent  on  its  face:  Story  Eq.  PL,  sec.  403; 
2  Dan.  Ch.  PL  &  Pr.  1631.  A  bill  of  review  can  not  be 
sustained  on  the  ground  that  the  court  decided  wrong  on  a 
question  of  fact,  3  Paige,  368;  nor  for  wrong  inferences  of 
the  court  on  matters  of  fact,  nor  on  the  ground  that  the 
original  decree  was  not  warranted  by  the  evidence:  2  Dan. 
Ch.  PL  &  Pr.  1631,  note  2. 
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One  of  the  sure  tests  of  the  applicability  of  a  bill  of  re- 
view in  any  case  is  the  fact  that  the  original  decree  could 
be  pleaded  in  bar  of  the  relief  sought  if  prayed  for  in  an 
independent  proceeding:  Story  Eq.  PL,  sec.  421,  a.  In  ap- 
plying this  test  to  the  case  in  hand,  could  any  of  the  other 
parties  to  the  original  suit  and  consenting  to  the  decree 
therein  have  pleaded  that  decree  in  bar  of  a  suit  brought  by 
Maxwell  for  the  purpose  of  concluding  them  in  definite 
terms  from  setting  up  any  claim  to  the  lands  in  question,  as 
against  him,  and  for  vesting  title  thereto  in  him,  either  on 
the  ground  that  the  decree  vested  an  interest  in  them  or  any 
of  them,  or  divested  Maxwell's  interest?  My  opinion  is  that 
the  entire  drift  and  purpose  of  that  decree  apparent  on  its 
face  in  connection  with  the  entire  proceedings  necessarily 
preclude  the  affirmative  of  the  proposition. 

Within  the  applicability  of  a  bill  of  review  there  can  be 
no  errors  of  law  appearing  on  the  face  of  a  decree,  when  all 
of  the  terms  and  conditions  have  been  settled  and  deter- 
mined by  the  mutual  consent  and  agreement  of  all  the  par 
ties  in  the  absence  of  fraud,  imposition,  or  mistake,  how- 
ever prejudicial  any  of  its  conditions  may  be  to  any  of  their 
interests.  Conditions  may  have  been  assented  to  under 
mistake  or  ignorance  of  law.  But  misapprehension  of  the 
law  by  the  parties,  when  unmixed  with  other  considerations, 
is  never  a  ground  for  relief  in  equity:  1  Pet.  15;  12  Pet.  32, 
55,  56. 

A  bill  of  review,  therefore,  can  not  be  sustained  when  the 
original  decree  has  been  made  in  pursuance  of  the  mutual 
consent  of  all  the  parties:  2  Dan.  Ch.  PI.  &  Pr.  1629.  Cir 
cumstances,  no  doubt,  might  exist  under  which  a  decree  by 
consent  of  parties  would  be  impeached  or  reformed  in 
equity,  on  the  ground  of  fraud,  imposition,  surprise,  or  mis- 
take; but  the  bill  in  this  case  sets  up  no  such  ground  for 
relief. 

Another  rule  in  equity  practice,  to  which  the  bill  in  this 
case  does  not  conform,  is  that  all  the  parties  to  the  original 
suit  should  be  made  parties  to  the  bill  of  review:  Story  Eq. 
PI.,  sec.  409;  8  Pet.  262.  This  rule  would  seem  to  be 
especially  applicable  to  any  proceeding  that  seeks  to  inter- 
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fere  with,  or  in  any  manner  to  modify  a  decree  made  by  con- 
sent of  parties,  all  of  whom  join  in  their  assent  to  each  and 
all  of  its  conditions.  In  the  light  of  these  principles,  which 
appear  to  be  well  established,  it  would  seem  that  the  com- 
plainants have  mistaken  their  remedy.  All  the  lights  and 
interests  of  the  parties  to  the  original  suit,  respecting  the 
subject-matter  thereof,  are  necessarily  based  upon  the  de- 
cree therein,  to  which  they  all  assented,  so  far  as  these 
rights  and  interests  are  determined  thereby.  If  any  of  the 
parties  are  entitled  to  further  relief,  it  must  be  by  way  of 
supplement  to  and  not  inconsistent  with  the  principle  of 
that  decree.  The  decree  itself  should  be  allowed  to  stand 
as  it  was  made. 

All  that  the  court  has  power  to  do  in  the  premises  by 
way  of  granting  relief  to  the  complainants,  if  they  are  en- 
titled to  any,  must  be  by  sustaining  the  original  decree,  and 
carrying  into  effect  its  apparent  purpose  and  intent.  This 
may  be  done  by  supplying  unmistakable  omissions,  if  any, 
that  would  be  in  accord  with  the  purpose  and  principle  of 
the  decree.  This  can  not  be  done  by  impeaching  and  re- 
versing the  decree  upon  a  bill  of  review.  The  decree  in 
the  court  below  in  reversing  in  part  the  original  decree,  re- 
lating to  the  interlocutory  decree  in  the  original  suit,  seems 
to  be  based  upon  the  idea,  among  other  things,  that  the 
setting  aside  of  the  interlocutory  decree  necessarily  cuts  off 
Maxwell's  source  of  title.  But  it  must  be  borne  in  mind 
that  Maxwell,  among  other  things,  freely  assented  to  set- 
ting aside  the  interlocutory  decree.  This  was  a  part  of 
the  compromise  agreement  of  the  parties  incorporated  in 
the  final  decree  therein.  If  the  parties,  including  Maxwell, 
really  intended  to  cut  off  his  source  of  title,  or  if  the  decree 
to  which  they  all  assented,  in  the  absence  of  fraud,  imposi- 
tion, or  mistake,  necessarily  bears  that  construction,  how 
is  the  court  to  relieve  him?  It  seems  to  me  that  if  Max- 
well's interests  rest  on  this  ground,  they  rest  on  a  very  pre- 
carious foundation.  But  do  the  proceedings  in  the  origi- 
nal suit  reasonably  lead  to  that  conclusion?  Does  the  final 
decree  therein  necessarily  cut  off  Maxwell's  source  of  title? 
The  adjustment  of  interests  by  the  interlocutory  decree 
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seems  to  have  been  treated  in  the  final  decree  therein,  as 
not  having  been  carried  into  effect  or  confirmed;  and  the 
presumption  is  strong  that  the  only  object  of  setting  aside 
the  interlocutory  decree  was  that  a  compromise  on  a  dift'er- 
ent  adjustment  of  interests  in  a  final  decree  by  consent  of 
parties  might  be  substituted. 

There  can  be  no  doubt  that  it  might  be  shown  by  proper 
allegations  in  a  proper  bill  for  relief,  in  connection  with 
the  facts  and  circumstances  appearing  on  the  face  of  the 
proceedings  in  the  original  suit,  that  the  real  intentions  of 
the  parties  in  and  by  the  decree,  to  which  they  assented, 
were  to  leave  Maxwell  in  the  undisturbed  enjoyment  of  his 
interest  in  the  lands,  while,  for  the  sum  of  eighteen  thousand 
dollars,  he  should  buy  in  the  claims  of  the  other  parties, 
which  claims  at  most,  probably  were  founded  on  but  a 
questionable  equity;  and  in  this  way  to  compromise  and 
end  the  litigation.  The  presumption  is  strong  that  there 
was  an  abandonment  of  all  claim  to  the  land  by  all  the 
other  parties  as  against  Maxwell,  upon  payment  of  the 
eighteen  thousand  dollars,  as  therein  specified.  The  decree 
by  consent  does  not  in  terms  recognize  any  claim  to  the 
lands  except  Maxwell's,  and  as  between  Maxwell  and  all  the 
other  parties  to  the  original  suit,  the  decree  therein,  as  far 
as  it  goes,  shows  a  better  right  in  Maxwell.  None  of  the 
other  parties,  therefore,  could  plead  that  decree  in  bar  of 
Maxwell's  better  right.  This  in  my  judgment  disposes  of 
the  question  of  the  applicability  of  a  bill  of  review,  and  of 
the  necessity  of  reversing  any  part  of  that  decree.  Unless 
the  decree  fully  sustains  this  view,  being,  as  it  is,  a  decree 
by  consent  of  parties,  it  does  not  seem  that  there  can  be 
any  mode  of  relief  for  Maxwell. 

That  part  of  the  decree  which  directs  the  guardian  ad 
litem  of  the  minor  heirs  of  Alfred  Bent  to  convey  what  in- 
terests they  had  to  Maxwell,  might  have  been  error  in  law, 
if  the  court  alone  was  responsible  for  that  condition.  Mis- 
take in  law  by  the  court,  and  mistake  in  law  by  the  parties 
are  quite  different  matters  as  grounds  for  relief.  The  de- 
cree having  been  made  by  consent  of  the  parties,  it  became 
their  act,  so  far  as  its  terms  and  conditions  are  concerned, 
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for  which  they  alone  are  responsible.  The  court  did  what 
all  the  parties  mutually  consented  and  agreed  should  be 
done.  That  condition  of  the  decree  effects  no  good  nor  any 
harm.  It  is  simply  in  operation  in  executing  the  presump 
tive  intentions  of  the  parties.  It  may,  however,  become 
important  in  a  proper  proceeding  for  relief,  as  evidence  of 
what  the  parties  really  intended  to  accomplish,  and  of  the 
fact  that  through  misapprehension  of  the  law  they  failed  to 
frame  their  compromise  agreement  in  that  particular  so  as 
to  execute  their  said  purpose. 

Upon  a  proper  showing  would  this  afford  ground  for  re- 
lief? In  Story's  Equity  Jurisprudence,  vol.  1,  sec.  136,  the 
following  language  is  found:  "There  are  some  other  cases 
where  relief  has  been  granted  in  equity,  apparently  on  the 
ground  of  mistake  of  law.  But  they  will  be  found  upon 
examination,  rather  to  be  cases  of  defective  execution  of 
the  intent  of  the  parties  from  ignorance  of  law  as  to  the 
proper  mode  of  framing  the  instrument."  Here  the  defect- 
ive execution  of  what  the  parties  manifestly  intended  to 
accomplish  seems  to  be  the  more  rational  ground  for  relief. 
It  is  not  a  case  of  mistake  of  law  independent  of  other  con 
siderations,  and  is  not  therefore  an  exception  to  the  rule 
that  "ignorantia  legis  neminem  excused." 

Taking  this  as  a  recognized  principle  in  equity,  the  proper 
mode  of  seeking  relief  by  the  complainant,  Maxwell,  seems 
plain.  Instead  of  a  bill  of  review  to  impeach  the  original 
decree,  he  ought,  upon  first  obtaining  leave  of  the  court,  to 
have  filed  a  supplemental  bill  in  aid  of  that  decree,  upon 
a  proper  showing  as  to  what  the  parties  really  intended  to 
accomplish  by  their  compromise  agreement.  I  see  nothing 
in  the  way  of  granting  a  supplemental  decree,  to  carry  that 
intention  into  effect.  A  supplemental  decree  concluding  all 
the  other  parties  to  the  original  suit,  and  those  subsequently 
claiming  under  them,  from  setting  up  any  claim  to  the  lands 
as  against  Maxwell  and  his  grantees,  and  confirming  Max- 
well's title,  would  not,  in  my  opinion,  necessarily  conflict 
with  any  principle  of  the  original  decree.  If  the  decree 
recognized  any  interests  in  the  lands  of  the  other  parties 
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than  Maxwell,  or  in  terms  divested  any  of  his  rights  thereto, 
it  would  have  been  different. 

If  what  I  have  pointed  out  can  be  shown  to  have  been 
the  real  intention  of  the  parties,  though  from  ignorance  of 
the  law,  they  failed  to  execute  that  intention  by  appropriate 
terms  in  the  decree  made  by  their  consent,  there  would 
seem  to  be  no  sound  reason  why  equity  could  not  supply 
the  omission  by  apt  terms  in  a  supplemental  decree,  so  as 
to  give  effect  thereto  without  in  this  case  disturbing  the 
original  decree.  This  would  be  proceeding  on  the  princi- 
ple of  that  decree  and  the  compromise  agreement  incor 
porated  therein:  Story  Eq.  PL,  sec.  421,  note  4;  2  Dan. 
Ch.  PI.  &  Pr.,  1612,  note  5.  A  proceeding  of  this  kind  for 
relief,  is  not  in  my  opinion  limited  to  the  five  years  within 
which  a  bill  of  review  must  be  filed;  but  may  be  prosecuted 
at  any  time.  The  bill  in  this  case  sets  up  as  a  principal 
ground  for  relief,  a  compromise  agreement,  alleged  to  have 
been  entered  into,  by  and  between  the  parties  to  the  origi- 
nal suit,  in  the  lifetime  of  Alfred  Bent,  whereby  the  other 
parties  were  to  release  to  Maxwell,  and  his  title  to  the  lands 
was  to  be  confirmed. 

The  allegations  of  the  bill  base  the  conditions  of  the  final 
decree  therein  by  consent  of  the  parties  upon  that  agree- 
ment. But  the  proceedings  in  that  suit  do  not  indicate  the 
existence  of  any  such  agreement,  and  even  the  proofs  in 
this  suit  fail  to  establish  it.  This  was  new  matter,  which, 
if  it  existed,  must  have  been  within  the  knowledge  of  the 
parties  prior  to  the  decree,  and,  for  that  reason,  it  could  not 
be  considered  upon  a  bill  of  review  nor  upon  a  supple 
mental  bill  in  the  nature  of  a  bill  of  review.  Upon  this 
branch  of  the  case,  the  bill  entirely  fails. 

I  see  no  reason  for  making  the  Maxwell  Land  Grant  and 
Railway  Company  a  party.  That  company  holds  under  a 
full  covenant  warranty  deed  from  Maxwell.  Maxwell  is,  of 
course,  interested  in  protecting  himself  from  his  covenants 
by  perfecting  his  title.  As  soon,  however,  as  title  vests  in 
him,  it  inures  to  the  benefit  of  his  grantees  under  warranty. 
This  would  be  all  the  relief  that  company  could  ask.  I  do 
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not  allude  to  this  matter,  however,  as  a  fatal  irregularity  of 
the  bill,  no  objection  thereto  having  been  raised  by  de- 
murrer. 

My  conclusions  are  that  the  decree  ought  to  be  reversed, 
and-  the  cause  remanded  to  the  court  below,  with  directions 
to  grant  leave  to  the  complainants  to  modify  their  proceed- 
ings in  a  manner  to  obtain  such  relief  in  equity  as  they  may 
be  entitled  to. 
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ELIZA   "W.    EDGAE  AND   JAMES  M.  EDGAE   v.    QUI- 
EINA  BACA  AND  FILOMENO  GALLEGOS. 

MORTGAGE  BY  FEME-COVERT,  WHEN  VOID.  —  A  mortgage  executed  by  a 
wife  of  her  realty,  without  her  husband  joining  therein  as  required  by 
statute  is  void,  and  can  not  be  enforced  at  law,  or  in  equity,  though  at 
the  time  of  its  execution  she  was  living  apart  from  her  husband  under  an 
agreement  with  him  that  she  was  to  have  the  entire  management  and 
disposal  of  her  property. 

ESTOPPEL  TO  DEMAND  AN  ACCOUNT  BETWEEN  PARTNERS.— The  heirs  of  a 
deceased  partner  are  estopped  from  demanding  an  accounting  upon  a 
bill  filed  against  the  surviving  partner,  where  it  is  alleged  in  the  bill 
that  the  partners  had  a  settlement  of  their  partnership  accounts  before 
the  decedent's  death,  whereby  a  certain  balance  was  found  due  the  de- 
cedent. 

APPEAL  from  the  district  court  of  Santa  Ana  county.  The 
opinion  states  the  case. 

T.  F.  Conway,  for  the  appellants.  The  defendants  and 
appelles,  Quirina  Baca  and  Filomeno  Gallegos,  husband 
and  wife,  some  time  in  the  year  1854  or  1855,  separated 
under  articles  of  agreement,  made  in  writing  and  solemnly 
executed.  By  said  articles  of  separation,  Filomeno  re- 
nounced all  his  marital  rights  in  and  to  the  property  of 
Quirina,  brought  by  her  into  the  marriage  community,  and 
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set  the  same  apart  for  her  sole  and  separate  use,  and  sub- 
ject to  her  sole  and  separate  control,  without  any  let  or 
hindrance  whatever  from  her  said  husband.  By  said  arti- 
cles Filomeno  further  renounced  all  his  rights  as  a  married 
man  to  any  property  his  said  wife  might  acquire,  and  that 
she  should  have  the  same  to  her  sole  and  separate  use,  and 
subject  to  her  sole  control,  and  that  she  should  in  every  way 
act  as  a  feme-sole.  Quirina  then  assumed  her  maiden  name 
and  operated  as  a  feme-sole  entirely  beyond  the  con- 
trol of  her  said  husband,  who  lived  in  a  different  county, 
and  in  conformity  with  the  articles  of  separation  had  no 
communication  whatever  with  her.  Quirina,  thus  operating 
as  a  feme-sole  twelve  years,  acquired  in  1867,  by  purchase, 
a  certain  house  and  lands,  taking  the  deeds  in  her  maiden 
name,  and  took  possession  of  the  same.  In  the  last-men- 
tioned year,  about  the  time  of  the  purchase,  Quirina  enters 
into  copartnership  with  one  J.  L.  Collins,  for  the  purpose 
of  carrying  on  a  stage  agency,  government  forage  agency, 
and  general  hotel  business,  on  the  property  last  above  men- 
tioned; she  then  sells  and  transfers  by  deed  to  the  said  Col- 
lins, for  a  valuable  money  consideration,  a  one  undivided 
half  interest  in  the  said  last-mentioned  property,  acknowl- 
edges the  deed  as  a  feme- sole,  and  the  deed  is  recorded  in 
the  records  of  Santa  Ana  county,  where  the  property  is 
situated.  Collins  then  takes  possession  as  a  full  partner 
and  equal  owner  writh  the  said  Quirina  in  the  said  property. 
Quirina  then  agrees  with  Collins,  if  he  will  put  their  said 
property  into  good  repair  and  furnish  the  means  for  carry- 
ing on  their  copartnership  business,  she  will  be  responsi- 
ble for  and  pay  to  him  one  half  of  the  outlay.  Collins 
makes  the  outlay,  and  the  copartnership  is  carried  on. 

On  the  first  day  of  May,  18G9,  an  account  was  had  be 
tween  said  copartners  of  the  partnership  affairs.  It  was 
then  found  that  the  said  Collins  had  furnished,  laid  out,  and 
expended,  under  the  above  agreement,  the  sum  of  eight 
thousand  five  hundred  and  fifty-nine  dollars  and  sixty-three 
cents.  Quirina,  being  responsible  for  half  of  said  outlay, 
four  thousand  two  hundred  and  seventy-nine  dollars  and 
eighty-one  cents,  was  found  to  have  paid  to  Collins  only 
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two  thousand  four  hundred  and  eight  dollars  and  seventy- 
five  cents,  leaving  a  balance  of  one  thousand  eight  hundred 
and  seventy-one  dollars  and  six  cents  still  due.  Quirina, 
in  Border  to  secure  to  Collins  the  payment  of  said  last-men- 
tioned sum  or  balance  due,  mortgaged  to  the  said  Collins 
her  undivided  half  interest  in  the  real  estate  and  personal 
property  at  that  time  belonging  to  the  copartnership.  Ex- 
hibit A,  page  16  of  transcript  of  record  in  this  case,  shows 
deed  from  Quirina  Baca  to  Collins.  Exhibit  B,  page  19, 
same,  shows  settlement  of  accounts  as  well  as  the  mortgage 
above  referred  to.  Exhibit  B  also  shows  that  during  the 
copartnership  and  before  the  settlement  of  accounts,  Col- 
lins had  turned  into  the  copartnership,  a  house  and  land 
valued  at  one  hundred  and  sixty  dollars.  No  deed  of  trans- 
fer, however,  was  made  by  him  to  the  copartnership. 

J.  L.  Collins  died  on  the  fifth  or  sixth  of  June,  1869. 
Eliza  A.  Edgar,  his  sole  heir  and  devisee,  entitled  to  the 
properties,  rights,  effects,  and  credits  of  the  said  Collins, 
files  the  bill  herein,  jointly  with  her  husband,  to  obtain  a 
settlement  of  the  copartnership  business,  a  partition  of  the 
real  property  belonging  to  the  same;  subject  to  the  mort- 
gage and  also  to  foreclose  said  mortgage.  A  demurrer  was 
filed  by  defendants  to  the  bill  herein:  See  transcript  of 
record,  p.  40.  A  decree  was  rendered  dismissing  the  bill, 
from  which  plaintiffs  appeal,  and  the  case  is  brought  here 
for  adjudication. 

It  can  not  be  denied  that  the  property  transferred,  as  well 
as  the  property  mortgaged  by  Quirina  to  Collins,  was  her 
separate  property.  A  portion  of  the  property  mortgaged 
was  personal  property,  and  it  being  the  separate  property 
of  a  feme-  covert,  subject  to  her  sole  control,  equity  will  sup- 
port her  contracts  in  reference  to  the  same,  especially 
where  they  indicate  a  clear  intention  to  bind  said  property, 
The  legal  title  to  a  part  of  the  copartnership  real  estate, 
turned  in  by  Collins,  remains  in  him  or  his  heirs;  the  title 
to  one  half  the  same  in  Quirina  is  only  an  equitable  title, 
and  a  court  of  equity  only  can  compel  a  settlement  of  the 
interests. 

The  transfer  bv  Quirina  to  Collins  of  the  half  interest  in 
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the  real  estate  and  the  mortgage  made  by  her  of  the  other 
half  interest,  being  for  valuable  considerations,  are  good, 
although  her  husband  failed  to  join  with  her  in  the  execu- 
tion of  the  deed  and  mortgage.  The  real  estate  having 
been  acquired  by  Quirina  while  operating  as  a  feme-sole 
under  articles  of  separation  from  her  husband,  she  had, 
under  said  articles,  and  under  the  rights  she  had  over  her 
separate  property,  subject  to  her  sole  control,  full  authority 
to  sell  or  mortgage  it,  more  especially  when  the  contracts 
were  made  for  the  benefit  of  her  said  separate  estate.  Post- 
nuptial agreements,  in  view  of  a  voluntary  separation,  will 
be  upheld  in  equity:  Tyler  on  Inf.  &  Cov.,  469,  471,  480, 
483;  2  Story  Eq.  Jur.,  sec.  1372;  2  Roper  on  Hus.  &  Wife, 
304,  305.  Agreement  as  to  separate  trade:  Tyler,  483,  484, 
494,496,507.  Desertion:  Id.  486;  43  Mo.  39;  4  Mete.  478. 
How  husband  may  divest  himself  of  property:  Tyler,  490;  2 
Story  Eq.  Jur.,  1386,  1387;  17  Tex.  613,  616;  5  Id.  507. 
Power  of  wife  over  community  property  when  abandoned  by 
husband:  18  Id.  3, 12;  Freeman  on  Co-tenancy  and  Partition, 
148;  10  Tex.  130.  Acts  of  feme-covert  for  benefit  of  separate 
estate:  7  Paige  Ch.  112;  Tyler,  442,  444,  446,  447;  2  Story 
Eq.  Jur.,  1378,  1379,  1397,  1399,  1401,  note;  5  Am.  Rep., 
675;  2  Roper  Hus.  &  Wife,  sees.  253,  255,  289.  Real  estate 
accruing  after  marriage:  Id.,  sees.  181,  184,  229,  234,  239, 
248.  Rights  of  feme-covert  to  act  as  feme-sole  when  separate 
from  husband:  16  111.  277;  Parsons  on  Partnership,  234. 
Separate  estate  of  feme-covert  in  equity:  Tyler,  507;  10 
Paige  Ch.  256;  4  Barb.  407;  Insurance  Company  v.  Bay,  4 
X.  Y.  9,  278;  3  Johns.  Ch.  88,  89;  Clancy  Hus.  &  Wife, 
272,  285,  286,  287,  289,  290,  293,  314.  Private  examina- 
tion: 4  N.  Y.  27,  28;  Raym.  Dig.,  109,  318,  322,  333. 

8.  B.  Elkins,  for  the  appellees.  By  the  principles  of  the 
common  law,  a  married  woman  can  do  no  act  to  bind  her. 
Her  position  is  not  like  that  of  other  disabled  persons.  Her 
acts  are  absolutely  void:  Elliott  v.  Peirsol,  1  Pet.  338;  7  Cur. 
606.  Our  statutes  regulate  and  prescribe  the  mode  in  which 
a  feme-covert  may  convey  her  real  estate:  Sees.  5,  9,  10.  In 
order  for  a  married  woman  effectually  to  convey  her  real  es- 
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tate,  she  must  conform  strictly  to  the  statute:  Tyler  on  Inf. 
and  Cov.  315,  citing  7  Ohio  St.  432;  also  13  Id.  505;  2  Kent 
Com.,  6th  ed.,  154;  1  Pet.  109;  7  Curt.  481;  Tyler  on  Inf. 
and  Cov.  505;  Maclay  v.  Love,  25  Cal.  367;  Ewald  v.  Corbett, 
32  Id.  497;  16  Id.  550. 

By  Court,  JOHNSON,  J. : 

The  appellants  brought  their  bill  against  respondents  in 
the  district  court  for  Santa  Ana  county,  at  April  term,  1872. 
said  respondents  being  Quirina  Baca  and  Filomeno  Galle 
gos,  her  husband,  and  the  appellants  (complainants  in  the 
court  below),  being  the  daughter  and  heir  of  James  L. 
Collins,  deceased,  late  of  Santa  Fe  county,  and  her  hus- 
band, James  M.  Edgar.  Complainants  allege  that  Quirina 
Baca,  then  being  owner  of  certain  real  estate  in  Santa  Ana 
county,  now  known  as  La  Bajada  rancho,  by  her  deed  dat,  d 
the  twenty-fifth  of  February,  1867,  conveyed  to  said  Collins 
the  undivided  half  of  all  of  said  property.  2.  That  at  the 
time  of  the  transactions  set  forth  in  the  bill,  and  for  several 
years  prior  to  the  commencement  thereof  with  said  Collins, 
said  Quirina  Baca  was  and  had  been  living  separate  and 
apart  from  Gallegos,  her  said  husband,  who  had  "agreed 
and  consented  that  his  said  wife,  Quirina  Baca,  should 
have  the  entire  management,  control,  and  disposition  of  all 
her  owrn  individual  property,  without  any  let,  hindrance,  or 
molestation  on  the  part  of  him,  the  said  Filomeno  Gallegos. 
and  therefore  in  accordance  with  the  terms  of  said  under 
taking  refrained  from  and  withdrew  from  all  connection  with 
any  of  the  business  or  property  of  the  said  Quirina  Baca, 
and  from  that  time  until  after  the  death  of  the  said  James 
L.  Collins,  lived  separate  and  apart  from  the  said  Quir!na 
Baca,  and  in  another  county  than  that  in  which  she  lived." 
3.  That  in  May,  1869,  Quirina  and  Collins  had  a  settlement 
of  their  partnership  accounts,  ascertaining  a  balance  due 
'from  her  to  Collins  of  one  thousand  eight  hundred  and  sev- 
enty-one dollars  and  six  cents,  to  secure  which  she  then 
gave  to  Collins  a  mortgage  on  the  remaining  undivided  one 
half  of  the  said  real  estate,  household  and  kitchen  furni- 
ture, live  stock,  etc. 
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Complainants  prayed  the  court  to  decree  a  partition  of 
the  said  real  estate  and  personal  property  between  them  and 
the  respondents;  to  appoint  a  commission  to  take  an  account 
between  complainants  and  respondents,  and  to  decree  a, 
foreclosure  of  the  mortgage  and  sale  of  respondent's  half  of 
said  real  estate,  live  stock,  etc.,  and  to  pay  such  amount  as 
may  be  found  to  be  due  on  account,  etc.,  from  respondents 
to  complainants. 

Respondents  demurred  to  the  bill,  alleging  the  following 
grounds  of  demurrer:  1.  Said  bill  does  not  show  any  title 
in  or  conveyance  to  said  Collins,  of  the  real  estate  men- 
tioned therein  by  the  said  Quirina  Baca.  2.  Said  bill  by 
its  terms  vests  the  title  of  Collins  to  the  real  estate  on  a 
verbal  agreement,  which  agreement,  so  far  as  it  affects  real 
estate,  is  null  and  void.  3.  Said  bill  alleges  a  conveyance 
by  the  defendants  to  said  Collins,  which  was  not  joined  in 
by  her  husband,  and  attempts  to  claim  title  from  this  con- 
veyance by  another  allegation  to  the  effect  that  by  an  agree 
ment  the  said  defendants  were  living  apart,  and  by  the 
terms  thereof  said  Quirina  Baca  had  the  right  to  transact 
business  solely,  but  fails  to  allege  that  she  had  the  right 
and  power,  by  the  terms  of  said  agreement,  to  sell  and  con- 
vey real  estate  without  the  consent  of  her  husband.  4. 
Said  bill  is  multifarious  in  this,  it  seeks  to  settle  a  copart- 
nership, set  aside  conveyances,  and  foreclose  a  mortgage. 
5.  The  paper  purporting  to  be  a  mortgage,  and  which  it  is 
sought  to  foreclose,  is  not  a  mortgage  by  its  terms. 

On  the  twenty-third  of  October,  1873,  the  court  be- 
low made  a  decree  sustaining  the  respondent's  demurrer 
and  dismissing  the  complainants'  bill  with  costs  in  favor  of 
respondents.  And  from  this  decree  complainants  bring 
their  appeal. 

In  this  court,  at  the  argument,  the  position  most  strongly 
insisted  upon,  if  not  exclusively,  by  the  appellants,  is  that 
their  bill  shows  sufficient  ground  for  a  court  of  equity  to 
make  the  decree  prayed  for,  touching  the  real  estate  at 
least.  They  insist  that,  the  statutes  of  this  territory  to  the 
contrary  notwithstanding,  a  wife  living  separate  and  apart 
from  her  husband  can  convey  or  mortgage  her  real  estate  ab- 
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solutely,  without  the  concurrence  or  joinder  of  her  husband, 
in  the  deed  of  conveyance  or  mortgage;  and  in  support  of 
their  position  cite  authorities  which  would  be  conclusive  in 
this  court  were  the  law  of  this  territory  similar  to  the  law 
of  the  states  in  which  the  decisions  quoted  were  rendered. 

The  material  portions  of  the  law  of  this  territory  relative 
to  conveyances  of  real  estate  are  embraced  in  chapter 
44  of  the  Revised  Statutes.  Section  1  of  this  chapter 
says:  "Any  person  or  persons,  or  body  politic,  holding,  or 
who  may  hold,  any  right  or  title  to  real  estate  in  this  terri- 
tory, be  it  absolute  or  limited,  by  possessions,  in  part  pay- 
ment or  transfer,  may  convey  the  same  in  the  manner  and 
subject  to  the  restrictions  prescribed  in  this  act." 

The  effect  of  this  language  is  such — so  restrictive — that 
any  writing  affecting  real  estate,  in  law  or  equity,  is  of  force, 
or  valuable,  so  far  only  as  it  may  be  in  accordance  with  th" 
requirements  of  the  statute;  and  of  course,  if  such  writing- 
do  not  conform  to  the  requirements  of  the  statute,  it  has  no 
force,  and  is  valueless.  Section  9  of  the  same  chapter  says: 
"Any  married  W'Oinan  ma}-  convey  her  real  estate,  by  any 
conveyance  executed  by  herself  and  her  husband,  and  ehall 
be  acknowledged  as  a  married  woman,  and  certified  to  in 
the  manner  hereinafter  prescribed;''  and  sections  10,  11, 
12,  and  13  contain  the  further  legal  requisites  to  render 
valid  a  conveyance  of  her  real  estate  by  a  married  woman. 

The  statutory  provisions  have  existed  since  January  12, 
1852.  Judging  from  their  context,  the  intention  of  the 
legislature  which  enacted  them  was  to  prevent  husbands 
from  squandering  the  real  estate  of  their  wives;  but  facts 
occurring  in  several  parts  of  this  territory  have  demonstrated 
their  adaptability  for  the  protection  of  the  real  property  of 
married  women  against  the  rapacity  of  others  as  well.  Th  ? 
term  "married  woman"  in  these  statutory  provisions  has 
no  different  sense  from  that  in  which  it  is  understood  in 
any  other  civilized  community,  and  that  is  the  legal  sense. 
When  a  woman  is  joined  with  a  man  in  wedlock,  performed 
by  either  clergyman  or  civil  officer,  she  becomes  a  marri.-d 
woman  in  law,  and  remains  so  in  contemplation  of  law  until 
the  death  of  herself  or  husband,  or  until  they  be  divorced 
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by  the  decree  of  a  court  of  competent  jurisdiction;  and  she 
remains,  until  such  separation  take  place,  subject  to  sill  the 
liabilities  and  disabilities  touching  her  person  and  estate, 
which  the  law  may  prescribe.  Here  the  statute  prescribes 
that  she  may  convey  her  real  estate,  in  a  certain  manner 
and  form,  and  by  its  phraseology  implies  disability  on  her 
part  to  convey  it  in  any  other  manner  and  form. 

No  agreement,  verbal  or  written,  between  her  and  her 
husband,  can  avoid  the  provisions  -of  the  statute  in  the 
premises,  any  more  than  the  adverse  acts  of  persons  can 
nullify  any  other  positive  rule  of  law;  and  this,  for  two  very 
simple  reasons:  1.  The  power  which  enacts  a  law  is  the 
only  one  competent  to  annul,  repeal,  or  modify  its  provi- 
sions; and,  2.  Husband  and  wife,  being  one  person  in  law, 
are  incompetent  to  make  a  valid  contract  of  the  kind  al- 
leged by  the  complainants.  It  has  long  been  settled  that 
courts  of  equity  may  enforce  the  specific  performance  of  a 
valid  contract,  afford  a  party  redress  for  a  wrong  when  the 
common  law  affords  him  no  remedy,  etc.,  but  the  equity 
jurisdiction  of  the  court  below  or  of  this  court  is  not  suffi- 
cient to  enforce  a  contract  contrary  to  law,  or  to  afford  a 
remedy  against  law. 

As  to  the  matter  of  a  commission  to  take  account  of  the 
copartnership  between  the  respondent,  Quirina  Baca,  and 
James  L.  Collins,  deceased,  prayed  for  by  the  complainants, 
they  estop  themselves  by  their  own  allegation  that  there 
had  been  a  settlement  of  copartnership  accounts  by  the 
copartners  themselves,  a  short  time  previous  to  Collins' 
death;  and  if  there  was  anything  due  at  that  time  from 
Quirina  to  Collins,  Collins'  legal  representatives  had  a 
remedy  at  common  law,  to  judgment  at  least. 

It  would  be  supererogatory  to  discuss  now  the  multifari- 
ousness  of  the  bill  alleged  in  the  demurrer.  The  judgment 
and  decree  of  the  court  below  is  affirmed. 

BRISTOL,  J.,  concurred  in  the  affirmance. 
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ANTHONY    JOSEPH    v.     FREDERICK    MILLER    AND 
JOSEPH   CLOUTHIER. 

SPECIAL  PLEAS  OF  FACTS  ADMISSIBLE  UNDER  GENERAL  ISSUE.— It  is  not  such 
error  as  will  afford  ground  for  reversing  a  judgment  that  the  court  be- 
low sustained  a  demurrer  to  certain  special  pleas,  alleging  facts  constitut- 
ing a  bar  to  the  action,  where  the  same  facts  could  be  given  in  evidence 
under  the  general  issue  also  pleaded. 

WAGERING  CONTRACTS  VOID.— Wagering  contracts  are  void  on  sound  principles 
of  law  and  public  policy;  therefore,  a  note,  the  sole  consideration  for 
which  is  a  wager  on  the  result  of  a  horse-race,  can  not  be  collected. 

HOHSE-RACB  A  "  GAMBLING  DEVICE."— A  horse-race  is  a  "gambling  device" 
within  the  meaning  of  sec.  4,  c.  36,  p.  246,  of  the  Compiled  Laws  of  New 
Mexico,  and  therefore  a  note  given  for  a  bet  on  a  horse-race  is  made 
void  by  that  section. 

APPEAL.     The  opinion  states  the  case. 

T.  B.  Catron,  for  the  appellant.  1.  Horse-racing  is 
prohibited  by  statute,  and  a  note  when  the  consideration 
is  a  wager  on  a  horse-race  is  void:  Conip.  Laws  New  Mex- 
ico, sec.  4,  p.  246,  whole  act;  Rev.  Slat.  Mo.  5:J!),  whole 
act;  Shropshire  v.  Glcutcock  et  al,  4  Mo.  536;  Boyanton 
v.  Curie,  Id.  599;  Hayden  v.  Little,  35  Id.  422.  These 
cases  give  a  construction  to  the  statutes  of  Missouri  from 
which  our  statute  is  copied,  ours  being  much  stronger  in 


622  JOSEPH  v.  MILLER.        [Sup.  Ct. 


Opinion  of  the  Court — Bristol,  J. 


terms  than  that  of  Missouri,  having  inserted  the  additional 
word  "gambling;"  also  Ijynall  v.  Longbothom,  2  Wils.  40; 
Goodbum  v.  Marley,  2  Str.  1159,  and  in  the  construction 
of  our  statutes.  2.  A  bet  on  a  horse-race  is  contrary  to 
public  policy  and  good  morals,  and  not  collectible:  Hayden 
v.  Little,  35  Mo.  422;  Wilkinson  v.  Tousley,  10  Am.  Rep. 
141,  and  cases  there  cited. 

Breeden  and  Waldo,  for  the  appellees:  Wagers  on  horse- 
racing  are  not  illegal  at  common  law:  1  Tex.  89;  1  Morris 
(Iowa),  169;  1  Tenn.  56;  4  Johns.  425  [8.  C.,  Bunn  v. 
JRiker,  4  Am.  Dec.  292];  10  Id.  406;  31  Mo.  35;  Cowp. 
729;  23  Ark.  726;  8  Tex.  10;  6  Id.  454;  1  Id.  89;  6  Cal. 
359.  Horse-racing,  by  a  fair  interpretation  of  our  statute, 
does  not  come  within  the  prohibition.  The  rule  of  ex- 
pressio  unius  applies;  if  there  be  many  things  of  the 
same  class  or  kind,  the  expression  of  one  or  more  of 
them  implies  the  exclusion  of  those  not  expressed :  Parsons 
on  Cont.,  3d  ed.,  p.  28.  The  same  rule  governs  in  the 
construction  of  statutes  as  in  contracts:  Potter's  Dwarris, 
175,  178.  So  far  as  being  against  public  policy,  there  is 
a  wide  range  for  discussion,  and  it  is  difficult  to  perceive 
anything  intrinsically  vicious  in  the  running  or  racing  of 
horses;  besides  there  are  many  strong  reasons  for  sustain- 
ing it.  It  has  a  strong  tendency  to  encourage  the  improve- 
ment of  the  breed. 

By  Court,  BRISTOL,  J. : 

Appellees  brought  an  action  in  the  court  below  to  recover 
the  amount  alleged  to  be  due  on  a  promissory  note  in  the 
original  sum  of  two  hundred  dollars,  made  and  delivered 
by  the  appellant  in  Taos  county  to  one  Frank  M.  Willbuni, 
payable  to  his  order  and  indorsed  by  him  and  delivered  to 
appellees.  Appellant  pleaded  the  general  issue,  also  special 
pleas  to  the  effect  that  the  note  sued  on  was  given  solely  in 
consideration  of  a  wager  in  the  sum  of  two  hundred  dollars, 
upon  the  result  of  a  horse-race;  that  the  note  for  that  pur- 
pose was  placed  in  the  hands  of  Frederick  Miller,  one  of  the 
appellees,  as  stakeholder,  to  be  delivered  to  said  Willburn, 
in  case  the  appellant  lost  such  wager;  that  the  appellant 
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by  unfair  means  lost  such  wager  at  the  horse-race,  and  that 
the  note  thereupon  was  delivered  by  such  stakeholder  to 
said  Willburn,  and  that  of  all  of  which  facts  the  appellees 
had  due  notice. 

To  these  special  pleas  the  appellees  interposed  a  general 
demurrer,  which  was  sustained  by  the  court  below,  and  the 
appellant  excepted  thereto.  The  cause  having  come  on  for 
trial  in  the  court  below  upon  the  general  issue,  the  appel- 
lant offered  evidence  to  prove  substantially  the  facts  alleged 
in  such  special  pleas,  except  unfairness  practiced  at  the 
horse-race.  This  evidence  being  objected  to  the  court  be- 
low sustained  the  objection,  and  the  appellant  excepted 
thereto.  Judgment  was  rendered  in  favor  of  the  appellees, 
who  were  plaintiffs  below,  for  the  amount  of  the  note  and 
costs. 

The  cause  is  here  on  writ  of  error.  The  only  questions 
for  review  in  this  court  are:  1.  Did  the  court  below  err  in 
sustaining  the  demurrer  to  the  special  pleas?  and,  2.  Did 
the  court  err  in  ruling  out  said  evidence?  We  are  of  the 
opinion  that  there  was  no  such  error  in  sustaining  the  de- 
murrer, as  will  justify  this  court  in  modifying  the  proceed- 
ings in  the  court  below,  for  the  reason  that,  even  if  it  bo 
conceded  that  the  special  pleas  demurred  to  allege  facts 
constituting  a  bar  to  the  action,  it  is  clear  that  evidence  of 
those  facts  could  be  given  under  the  general  issue.  The 
ruling  of  the  court  below  in  excluding  the  evidence  offered 
on  behalf  of  the  appellant  fairly  brings  before  us  the  ques- 
tion whether  a  promissory  note,  made  and  delivered  as  a 
wager  upon  the  result  of  a  horse-race,  is  such  a  contract  as 
the  court  in  law  ought  to  lend  its  aid  to  enforce. 

It  is  claimed  on  behalf  of  the  appellees  that  such  a  con- 
tract is  neither  in  contravention  of  the  common  law  in  force 
in  this  territory  nor  of  the  statute  in  relation  to  gamb  ing 
debts.  Upon  a  review  of  the  authorities  we  are  of  the  opin- 
ion that  neither  of  these  propositions  is  tenable.  It  is  true 
that  the  courts  of  England  have  held  that  at  common  law 
wager  contracts  upon  different  subjects  of  chance  are  valid. 
But  we  gather  from  various  adjudications,  both  in  England 
and  in  those  states  in  this  country  where  the  English  prece- 
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dents  on  this  subject  have  been  followed  and  adopted  as 
common  law,  that  the  judges  of  their  courts,  while  reluc- 
tantly yielding  to  the  force  of  ancient  precedents,  and  to 
what  they  regard  as  settled  thereby  as  common  law,  have 
often  expressed  their  regret  that  wagering  contracts  of  any 
kind  ever  received  the  sanction  of  the  courts:  Chit,  on  Cont. 
496;  16  Minn.  299;  10  Am.  Rep.  139;  10  Johns.  400;  3  N. 
H.  155. 

These  pointed  expressions  of  regret  are  but  admissions 
that,  as  a  principle  of  the  common  law,  the  validity  of  such 
contracts  ought  never  to  have  been  recognized  by  the 
courts.  In  some  of  the  states  of  the  Union,  among  the 
more  notable  of  which  is  New  York,  courts  have  followed 
and  adopted  as  common  law  the  English  precedents  on  this 
subject;  while  in  others,  among  which  are  the  New  England 
states,  Pennsylvania,  South  Carolina,  and  Minnesota,  the 
common  law  on  this  subject,  as  recognized  in  England,  has 
not  only  not  been  adopted,  but  repudiated  by  their  courts. 
Judge  Parker,  in  the  case  of  Amory  v.  Gilman,  2  Mass.  6, 
which  was  an  action  to  recover  a  wager,  expressed  what 
every  sensible  jurist  must  feel,  when  he  remarked  that :  "It 
would  seem  a  disgraceful  occupation  of  the  courts  of  any 
country  to  sit  in  judgment  between  two  gamblers,  in  order 
to  determine  which  was  the  best  calculator  of  chances,  or 
which  had  the  most  cunning  of  the  two;  there  could  be  but 
one  step  of  degradation  below  this,  which  is  that  the  judges 
should  be  the  stakeholders  of  the  parties." 

In  the  case  of  Collamer  v.  Day,  2  Vt.  146,  which  was  an 
action  on  a  simple  wager  of  the  least  objectionable  sort,  the 
court,  after  referring  to  the  expressions  of  regret  by  English 
judges  that  such  transactions  were  ever  sanctioned  by  the 
courts,  and  that  they  only  yield  to  the  force  of  precedents, 
say:  "We  feel  no  such  embarrassment,  nor  are  we  willing 
to  transmit  any  such  embarrassment  to  our  successors,  nor 
diffuse  into  society  the  influence  of  a  rule  so  demoralizing 
as  would  be  the  sanction  of  such  contract.  *  *  *  The 
good  morals  of  society  require  that  no  encouragement 
should  be  afforded  to  the  acquisition  of  property  otherwise 
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than  by  honest  industry."  The  court  held  that  the  wager 
was  not  a  valid  contract. 

The  most  exhaustive  opinion  upon  this  subject  that  has 
been  presented,  or  that  we  are  able  to  find,  is  that  given  by 
the  court  in  the  case  of  Wilkinson  v.  Tousley,  16  Minn.  299 
(vide  S.  C.,  10  j£m.  Eep.  139),  wherein  the  authorities  on 
the  subject  are  collected,  and  ably  commented  upon.  In 
that  case,  after  referring  to  the  authorities,  the  court  say: 
"From  the  foregoing  citations  from  the  statutes  which  of 
late  years  have  been  enacted  in  England,  and  in  the  various 
states  of  this  country,  against  bets  and  wagers,  as  well  as 
from  the  common  knowledge  of  the  prevailing  public  senti- 
ment on  this  subject,  we  think  the  remark  found  in  2  Sm. 
Lead.  Cas.  (6th  Am.  ed.  343),  that  'the  moral  sense  of  the 
present  day  regards  all  gaming  or  wagering  contracts  as  in- 
consistent with  the  interests  of  the  community,  and  at  vari- 
ance with  the  laws  of  morality,'  is  abundantly  satisfied.  * 
*  *  In  determining,  then,  what  is  the  law  upon  this  sub- 
ject here,  we  are  free  to  lay  down  such  rules  as  are  most  in 
accordance  with  general  principles,  and  with  the  best  con- 
sidered and  most  wholesome  views  which  have  bec>n  ex- 
pressed by  other  tribunals.  *  *  *  In  announcing  a  rule 
where  none  has  been  before  announced,  the  question  is 
whether  we  shall  blindly  adopt  a  doctrine  which  is  admitted 
to  have  been  originally  wrong  both  in  morals  and  in  law, 
and  from  which  the  courts  of  England  would  gladly  escape, 
were  they  not  hampered  by  precedents;  or  whether  we  shall 
give  full  scope  to  the  broad  principle,  that  contracts  con- 
trary to  good  morals  and  sound  public  policy  are  invalid, 
and  that,  therefore,  wagers  and  contracts  of  that  character 
are  not  to  be  sustained.  We  have  no  hesitation  in  adopting 
the  latter  course."  This  was  an  action  like  the  one  before 
us,  upon  a  wager  between  the  parties  upon  the  result  of  a 
horse-race,  and  it  was  held  that  such  a  contract  was  void. 

Being  untrammelel  by  precedents,  this  being  the  first  ad- 
judication of  the  kind  in  this  territory,  we  do  not  hesitate  to 
lay  down  the  same  rule  as  to  wagering  contracts  here.  Not 
only  do  we  hold  that  wagering  contracts  are  void  on  sound 
principles  of  law,  as  being  opposed  to  public  policy  and 
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good  morals,  but  we  hold  also  that  contracts  of  this  kind 
are  void  under  the  statute.  Section  4  of  chapter  30,  pag  > 
246,  of  the  Compiled  Laws  of  New  Mexico,  piovidf  s  that  "all 
judgments,  securities,  bonds,  bills,  notes,  or  conveyances, 
when  the  consideration  is  money  or  property  won  at 
gambling,  or  at  any  game  or  gambling  device,  shall  be  void." 
etc.  The  word  gambling  is  a  word  of  very  general  appli- 
cation,  and  is  not  restricted  to  wagering  upon  the  lesult  of 
any  particular  game  or  games  of  chance.  In  the  adjudi 
cated  cases  on  this  subject,  we  find  that  judges  often  have 
applied  this  word  indiscriminately  to  wagering  of  all  kinds. 
We  are  unable  to  discover  any  distinction  in  general  prin 
ciple  between  the  various  methods  that  may  be  adopted 
for  determining  by  chance  who  is  the  winner  and  who  the 
loser  of  a  bet — whether  it  be  by  throwing  dice,  flipping  a 
copper,  turning  a  card,  or  running  a  race.  In  either  case 
it  is  gambling.  This  is  the  popular  understanding  of  the 
term  "gambling  device,"  and  does  not  exclude  any  scheme, 
plan,  or  contrivance  for  determining  by  chance  which  of  the 
parties  has  won,  and  which  has  lost  a  valuable  stake.  That 
a  horse-race,  when  adopted  for  such  a  purpose,  is  a  "gam 
bling  device,"  there  can  be  no  doubt:  Shropshire  v.  Glascock 
and  Garner,  4  Mo.  536,  and  cases  there  referred  to. 

The  judgment  of  the  court  below,  therefore,  is  set  aside, 
a  new  trial  granted,  and  judgment  for  appellant  for  his 
costs  in  this  court. 
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TEEEITOEY   OF  KEW  MEXICO   v.  BASILIO   PEEEA. 

ERRORS  NOT  PRESENTED  BY  BILL  OF  EXCEPTIONS.—  Manifest  errors  In  the 
charge  of  the  court  below  to  the  jury  can  not  be  considered  In  the 
supreme  court  on  appeal,  unless  properly  presented  by  a  bill  of  exceptions. 

CHARGE  TO  JURY  MUST  BE  IN  WRITING.— The  provision  of  our  statutes  re- 
quiring the  charge  of  the  court  to  the  trial  jury  to  be  in  writing  is  man- 
datory and  not  directory,  and  if  any  part  of  the  charge  is  given  orally,  it 
is  error  which  will  reverse  the  judgment;  as  where  the  court  added  to  its 
written  instructions,  in  a  case  in  which  the  defendant  was  convicted  of 
murder  in  the  first  degree,  an  oral  illustration  of  what  would  constitute 
murder  in  the  second  degree,  which  was  erroneous  in  not  being  properly 
qualified. 

INSTRUCTION  PRESUMED  PERTINENT. — An  instruction  given  in  a  case,  but  not 
presented  in  the  record  on  appeal,  will  be  presumed  to  have  related  to 
matters  pertinent  to  the  case,  and  if  given  orally  it  will  be  error;  denying 
Leonardo  v.  Territory,  ante,  291. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
case  is  stated  in  the  opinion. 

Catron  and  Thornton,  with  M.  A.  Breeden  and  T.  F.  Con- 
ivay,  for  the  defendant  and  appellant.  The  appellant,  de- 
fendant below,  was  tried  upon  an  indictment  for  mur- 
der, charging  him  with  killing  Francisco  I'rovencea,  in 
the  county  of  Santa  Fe,  on  the  seventeenth  day  of  Novem- 
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ber,  A.  D.  1877,  by  shooting  him  with  a  pistol.  Upon  the 
trial  he  was  found  guilty  of  murder  in  the  first  degree. 
Upon  the  trial  appellant  offered  evidence  to  show  that  the 
killing  was  done  in  self-defense,  a  portion  of  which  evidence 
was  by  the  court  refused,  to  which  the  appellant  excepted. 
He  excepted  also  to  the  written  charge,  and  to  that  portion 
not  in  writing.  Appellant  filed  a  motion  for  new  trial,  which 
was,  by  the  court,  overruled,  and  the  appellant  sentenced  to 
be  hanged,  when  he  brought  his  case  here  by  appeal.  The 
appellant  insists  that  the  court  erred  in  its  written  instruc- 
tions to  the  jury  in  this,  that  such  instructions  are  argu- 
mentative. Judges  are  not  permitted  to  take  out  isolated 
parts  of  the  testimony  and  argue  them  to  the  jury.  The  court 
in  this  case  not  only  did  this,  but  has  gone  even  further,  and 
has  told  the  jury,  that  if  they  found  certain  facts  to  exist  they 
would  find  the  appellant  guilty,  thereby  taking  from  their 
consideration  all  other  evidence  in  the  case.  The  judge, 
in  closing  his  charge,  uses  this  language:  "If  you  are 
satisfied  that  the  defendant  deliberately  shot  the  deceased 
while  he  was  walking  with  his  back  to  defendant,  and  killed 
him,  it  would  be  murder  in  the  first  degree."  We  submit 
that  this  is  not  law.  1.  To  constitute  murder  in  the  first 
degree  requires  malice  aforethought;  here  the  court  takes 
from  the  jury  all  question  of  malice.  2.  Because  the  shoot- 
ing must  have  been  done  with  the  intent  to  kill,  and  here 
the  court  makes  it  murder  regardless  of  the  intent.  3.  Be- 
cause it  takes  from  the  consideration  of  the  jury  other  vital 
and  important  facts  testified  to  in  the  trial  of  the  case. 
The  defendant  in  this  case  did  not  deny  that  he  shot  the 
deceased,  but  admitted  it,  and  justified  the  killing  under 
the  plea  of  self-defense,  and  to  sustain  this  plea,  evidence 
was  introduced,  as  will  appear  by  the  charge,  that  the 
deceased  had  only  a  few  days  prior  thereto  threatened  to 
kill  him  (appellant);  that  he  had  come  to  his  home  in  the 
dead  hour  of  night  and  attempted  to  break  into  the  same, 
and  that  he  (defendant)  had  left  home  and  gone  to  get  the 
assistance  of  neighbors  to  take  him  away;  that  the  deceased 
had  been  seen  peeping  through  the  window  of  appellant's 
house;  that  on  the  evening  when  he  was  killed,  he  came  into 
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a  dark  room  of  appellant's  house,  when  appellant  was  alone, 
carrying  a  bundle  under  his  arm,  and  that  he  made  a  motion 
as  if  to  draw  a  weapon;  that  appellant  knew  the  deceased 
carried  a  knife  and  feared  him  (deceased). 

Now,  this  may  have  been  true;  it  was  sworn  by  a  compe- 
tent witness,  and  it  was  for  the  jury  to  have  said  whether 
or  not  it  was  true.  Yet  here  the  judge  takes  from  them  by 
this  instruction  all  consideration  of  these  facts.  He  tells 
them  plainly  and  explicitly  that  if  the  accused  deliberately 
shot  the  deceased  while  he  (deceased)  wras  walking  from 
him  and  killed  him,  it  was  murder  in  the  first  degree.  It 
may  have  been  that  the  appellant  did  deliberately  shoot  and 
kill  the  deceased  while  walking  from  him,  and  yet  not  be 
murder  in  the  first  degree.  If  he  was  afraid  of  deceased, 
and  thought  that  he  had  come  to  his  house  to  kill  him,  we 
submit  that  this  would  have  lessened  the  grade  of  the  offense. 
That  this  charge  was  wrong,  see  38  Mo.  213;  44  Id.  20,  91; 
45  Id.  137;  16  Id.  394. 

We  insist  that  the  court  erred  in  giving  oral  instructions. 
It  is  expressly  provided  by  statute  that,  in  this  territory 
(see  Compiled  Laws,  200),  in  any  suit  in  the  district  courts, 
the  judges  shall  give  their  instructions  to  the  jury  in  writ- 
ing only.  This  law  was  passed  in  January,  1853,  and  ap- 
plies to  all  suits.  But  the  compiler  of  the  statute  has  seen 
n't  to  place  it  under  the  head  of  civil  procedure  only.  This 
can  not  change  the  law  or  limit  its  application.  The  com- 
piler was  not  authorized  to  make  new,  but  only  to  compile 
existing  laws.  The  word  suit  applies  to  both  civil  and  crim- 
inal procedure.  See  Bouv.  Law  Diet.  558,  Hammond  N. 
P.  270,  where  it  says  that  in  its  most  extended  use,  the  word 
suit  includes  not  only  a  civil  action,  but  also  a  criminal 
prosecution.  The  courts  of  this  territory  have  so  con- 
sidered it,  and  have  uniformly  given  their  instructions  in 
writing.  That  it  is  error  to  give  any  portion  of  the  instruc- 
tions orally,  see  45  Mo.  64;  6  Mo.  399;  Ray  v.  Woofers,  19 
HI.  82;  Gile  v.  People,  1  Col.  60;  43  Cal.  29;  37  Id.  274; 
45  Id.  650. 

The  most  important  part  of  every  charge  in  a  murder 
trial  is  that  portion  which  defines  the  different  grades  of 
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murder,  all  of  which  in  this  case  were  given  orally.  It  may 
be  objected  that  these  oral  instructions  do  not  appear  in 
the  bill  of  exceptions,  but  the  very  reason  why  the  instruc- 
tions should  always  be  in  writing  is  because  of  the  impossi- 
bility of  preserving  and  bringing  up  oral  instructions.  Neither 
the  court  nor  the  attorneys  can  remember  all  that  is  said  in 
a  lengthy  oral  charge. 

The  bill  of  exceptions  shows  the  entire  written  charge, 
and  an  examination  of  this  charge  shows  that  the  different 
grades  of  murder  are  not  therein  charged,  and  then  the  ex- 
ceptions show  that  the  judge  instructed  the  jury  as  to  the 
fourth,  third,  second,  and  first  degrees.  Now,  if  he  in- 
structed the  jury  in  these  different  degrees,  and  did  not  do 
it  in  writing,  he  must  have  done  it  orally.  The  judge  in- 
formed the  jury  that  he  would  instruct  them  in  the  different 
grades  of  murder  in  their  inverse  order,  and  instructed  as 
to  murder  in  the  fourth,  third,  second,  and  first  degrees 
only,  leaving  the  jury  entirely  ignorant  of  the  existence  of 
another  grade  of  murder.  This  was  calculated  to  deceive 
them  by  inducing  them  to  believe  there  was  no  other  grade 
of  murder. 

Henry  L.  Waldo,  attorney-general,  for  the  territory.  The 
supreme  court  can  not  consider  the  instructions  sent  up, 
because  they  are  not  a  part  of  the  record.  The  supreme 
court  can  not  consider  the  propriety  or  impropriety  of  ad- 
mission of  evidence,  when  the  evidence  in  the  case  has  not 
been  preserved.  The  instructions  are  presumed  to  be  in 
writing  when  the  contrary  does  not  appear  by  the  record: 
People  v.  Garcia,  25  Cal.  531;  People  v.  8  fader,  28  Id.  490. 
Instructions  must  be  considered  as  a  whole,  the  several 
parts  with  reference  to  the  whole  and  to  each  other:  People 
v.  Bagnell,  31  Id.  409.  There  must  exist  an  actual  pres- 
ent imminence  of  danger,  or  circumstances  of  act  or  word 
calculated  to  produce  a  belief  of  imminent  present  danger 
in  the  mind  of  a  reasonable  man:  'Williams'  case,  Cases  on 
Self-defense,  349;  People  v.  Lombard,  17  Cal.  316. 

By  Court,  BRISTOL,  J. : 

This  cause  is  here  by  appeal  from  the  district  court  of  the 
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first  judicial  district  in  and  for  the  county  of  Santa  Fe.  It 
appears  in  the  record  that  the  defendant  was  tried  and  con 
victed  in  the  court  below  for  the  crime  of  murder  in  the  first 
degree,  and  duly  sentenced  to  be  executed.  From  this 
sentence  and  judgment  the  defendant  appealed  to  this 
court,  and  assigns  several  grounds  of  error,  among  others 
that  a  part  of  the  charge  of  the  court  below  to  the  trial  jury 
was  given  orally  instead  of  in  writing;  this  part  of  the  charge 
appears  in  the  record  by  a  bill  of  exceptions  as  follows: 

"The  court,  in  instructing  the  jury  as  to  murder  in  the 
second  degree,  illustrated  murder  in  the  second  degree; 
which  said  illustration  was  not  given  in  writing.  Illustrated 
by  saying  'if  a  man/  pointing  at  the  counsel  in  the  court- 
room, 'should  fire  a  pistol  into  that  crowd  indiscriminately, 
without  firing  at  any  particular  person,  and  should  kill 
some  one,  that  would  be  murder  in  the  second  degree,  and 
not  murder  in  the  first  degree.'  To  which  instruction  or 
illustration,  not  being  given  in  writing,  the  said  defendant 
excepted,  and  now  prays  that  this,  his  bill  of  exceptions, 
may  be  signed,  sealed,  and  made  a  part  of  the  record  in 
this  cause,  which  is  accordingly  done. 

"July  15,  1878. 

"CHARLES  MG-CANDLESS,  [SEAL] 

"Chief  Justice,  Judge,  etc." 

There  is  manifest  error  in  more  instances  than  one  in 
other  portions  of  the  charge  to  the  jury,  as  the  same  is  set 
forth  in  the  transcript  of  the  proceedings  of  the  court  be- 
low, but  as  they  are  not  properly  presented  by  a  bill  of  ex- 
ceptions, they  can  not  be  considered  a  part  of  the  record 
for  the  purpose  of  review  by  this  court.  The  only  question, 
therefore,  which  we  consider  is,  whether  such  error  was 
committed  by  giving  the  part  of  the  charge  above  cited,  in 
regard  to  murder  in  the  second  degree,  verbally  instead  of 
in  writing,  as  will  justify  this  court  in  setting  aside  the 
judgment  and  granting  a  new  trial. 

The  statute  requiring  instructions  to  a  trial  jury  to  be  in 
writing  is  not  directory  only,  but  mandatory  in  its  terms. 
In  states  where  similar  statutes  have  been  enacted,  their 
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respective  superior  courts  have  uniformly  held  that  oral  in- 
structions, in  whole  or  in  part,  are  error,  and  sufficient  cause 
for  setting  aside  the  judgment  and  ordering  a  new  trial. 
The  adjudications  on  this  subject  present  an  array  of  pre- 
cedents and  authority  that  can  not  well  be  ignored:  Vide 
45  Mo.  64;  6  Id.  399;  19  111.  82;  1  Col.  611;  43  Cal.  29;  37 
Id.  294;  45  Id.  650. 

The  only  decision  of  an  appellate  court  to  which  we  have 
been  referred,  that  in  any  respect  conflicts  with  this  view, 
is  one  rendered  by  the  supreme  court  of  this  territory,  in 
the  year  1859,  in  the  case  of  Leonardo  v.  The  Territory, 
ante,  291,  that  decision  being  to  the  effect,  that  it  is  wrong 
and  in  violation  of  the  statute,  to  give  oral  instructions  to 
the  jury;  but  that  as  the  fact  only  of  giving  the  charge  orally 
appeared,  without  incorporating  the  charge  itself  in  the 
record,  to  show  its  materiality,  no  error  appeared.  We 
feel  obliged  to  dissent  in  part  from  the  opinion  given  by  the 
court  in  that  case,  and  to  establish  a  different  ruling.  If  the 
court  gave  any  charge  to  the  trial  jury  upon  the  conclusion 
of  the  evidence,  the  presumption,  in  the  absence  of  the 
charge,  is  that  it  related  to  matters  pertinent  to  the  case,  so 
that  if  it  appear  by  the  record  that  a  charge  was  given 
orally,  though  the  charge  itself  does  not  appear  of  record, 
it  is  error. 

In  the  case  now  before  us,  it  is  argued,  on  the  part  of  the 
territory,  by  the  attorney-general,  that  the  oral  instruction 
in  regard  to  murder  in  the  second  degree  is  not  error,  be- 
cause it  was  wholly  immaterial,  and  could  not  have  influ- 
enced the  jury,  but  on  what  ground  can  this  be  assumed? 
As  this  instruction  was  given,  the  presumption,  in  the  ab- 
sence here  of  the  testimony,  is,  that  the  case,  as  presented 
by  the  evidence,  warranted  an  instruction  in  regard  to 
murder  in  the  second  degree.  There  was  error  in  the  sub- 
stance of  this  oral  instruction,  in  that  it  illustrated  what 
would  be  murder  in  the  second  degree,  which  was  not  neces- 
sarily murder  in  that  degree.  It  omitted  important  and 
necessary  elements  constituting  the  crime,  such  as  that  the 
killing  must  have  been  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  in  a  manner  evincing  a  depraved 
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mind,  regardless  of  human  life,  but  without  any  premedi- 
tated design  to  effect  death.  It  may  be  true  that  the 
various  elements  constituting  the  crime  could  have  been 
proven  only  by  the  act  and  circumstances  of  the  killing; 
but  that  was  a  matter  of  evidence  to  be  passed  upon  by  the 
jury  in  determining  the  question  whether  all  these  elements 
have  been  established.  It  is  not  for  us  to  conclude  that  this 
defective  instruction,  with  these  material  omissions,  could 
not,  or  did  not,  influence  or  mislead  the  jury,  nor  that  if 
the  proper  instruction  had  been  given,  with  the  punishment 
the  jury  might  assess,  they  would  not  have  rendered  a  ver- 
dict of  murder  in  the  second  degree. 

We  are  of  the  opinion  that  the  only  proper  mode  in  giv- 
ing instructions  as  a  charge  to  a  trial  jury,  and  particularly 
in  regard  to  the  higher  grades  of  crime,  denominated 
felonies,  is  for  the  district  court  to  give  in  waiting  all  that 
it  deems  necessary  or  even  proper  to  say  to  the  jury  in  its 
charge. 

We  are  of  the  opinion,  for  the  reasons  herein  given,  that 
the  judgment  in  the  court  below  ought  to  be  set  aside,  and 
a  new  trial  granted,  and  it  is  so  ordered. 


WILLIAM  EOSENTHAL  v.  JOHN  S.  CHISUM. 

EVIDENCE  NOT  IN  Bir.ii  or  EXCEPTIONS  NOT  CONSIDERED.— Evidence  offered 
or  introduced  on  the  trial,  whether  oral  or  written,  forms  no  part  of  the 
record  on  appeal  unless  incorporated  in  a  bill  of  exceptions. 

DEPOSITIONS  DO  NOT  FORM  PART  OF  RECORD,  WHEN.— Depositions  referred 
to  in  the  bill  of  exceptions  as  the  "following  depositions,"  but  not  em- 
bodied therein,  otherwise  than  by  referring,  in  brackets,  to  certain 
pages  of  the  transcript  certified  by  the  clerk,  where  the  answers,  but  not 
the  questions,  are  given,  do  not  form  part  of  the  record  on  appeal  for  the 
purpose  of  reviewing  objections  to  their  competency. 

"SKELETON  BILLS  OF  EXCEPTIONS." —  The  authentication  of  "skeleton  bills 
of  exceptions,"  containing  blanks  for  the  evidence  to  be  filled  in  by  the 
clerk,  is  disapproved  by  this  court. 

GENERAL,  OBJECTIONS  TO  ENTIRE  DEPOSITIONS.— The  supreme  court  will  not, 
on  appeal,  consider  general  objections  to  entire  depositions  appearing  in 
the  bill  of  exceptions,  not  specifying  the  particular  grounds  of  objection, 
although  those  grounds  of  objection  are  pointed  out  in  the  assignment  of 
errors. 


634  ROSENTHAL    V.    CfilSUM.  [Sup.   Ct. 


Opinion  of  the  Court— Bristol,  J. 


OBJECTION  THAT  EVIDENCE  INSUFFICIENT  TO  SUSTAIN  VERDICT,  NOT  CON- 
SIDERED, WHEN. — The  supreme  court  will  not  consider  an  objection 
that  the  evidence  on  the  trial  was  insufficient  to  sustain  the  verdict 
unless  the  evidence  is  embodied  in  the  bill  of  exceptions,  and  unless 
it  appears  by  such  bill  that  the  objection  was  passed  upon  by  the  court 
below,  by  overruling  a  motion  for  a  new  trial  or  in  some  other  way;  and 
a  statement  in  the  transcript  certified  by  the  clerk  that  a  motion  for  u 
new  trial  on  that  ground  was  made  and  overruled  Is  not  sufficient. 

APPEAL  from  the  district  court  for  Bernalillo  county. 
The  facts,  so  far  as  material,  appear  from  the  opinion. 

T.  F.  Conway  and  J.  P.  Risque,  for  Chisuni,  appellant. 

Breeden  and  Waldo,  Catron  and  Thornton,  for  Bosenthal, 
appellee. 

By  Court,  BRISTOL,  J. : 

This  is  an  action  of  assumpsit,  brought  here  by  appeal 
from  a  judgment  in  favor  of  William  Rosenthal,  the  plaint- 
iff below  and  appellee  here,  for  the  sum  of  two  thousand 
three  hundred  and  seventy  dollars  and  sixty-eight  cents, 
rendered  by  the  district  court  of  the  second  judicial  district, 
held  in  and  for  the  county  of  Bernalillo.  All  the  errors  as- 
signed by  the  appellant  relate  to  what  is  claimed  as  im- 
proper evidence  introduced  on  the  trial  of  the  cause,  and 
the  insufficiency  of  all  the  evidence  to  support  the  verdict 
on  which  judgment  was  rendered. 

On  appeals  to  this  court  the  statute  requires,  among  other 
things,  that  "a  perfect  transcript  of  the  record  and  proceed- 
ings in  the  case,  shall  be  filed  here  by  .the  appellant." 
"That  this  court  in  such  appeals  *  *  *  shall  examine 
the  record  on  the  facts  therein  alone,  and  shall  award  a 
new  trial,  reverse  or  affirm  the  judgment,  or  give  such  other 
judgment  as  to  them  shall  seem  agreeable  to  law."  Comp. 
Law  New  Mexico,  sec.  6,  p.  106.  The  statute  also  provides 
that  "no  exception  shall  be  taken  in  an  appeal  to  any  pro- 
ceeding in  the  district  court  except  such  as  shall  have  been 
expressly  decided  in  that  court:"  Id.,  sec.  5,  p.  106. 

The  first  question  that  presents  itself  is  as  to  what  is  the 
record,  and  the  proceedings  appearing  thereon  to  which  ex- 
ceptions were  taken,  and  a  ruling  had  thereon  in  the  court 
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below,  and  on  which  error  has  been  assigned  in  this  court. 
Nothing  is  better  settled  in  the  law  and  practice  governing- 
proceedings  in  an  appellate  court  than  that  the  evidence, 
whether  oral  or  documentary  and  on  file,  introduced  or 
offered  on  the  trial  of  a  cause  in  the  court  below,  is  no  part 
of  the  record,  and  can  only  be  made  so  by  incorporating  it 
in  and  making  it  a  part  of  a  bill  of  exceptions:  Newman  et 
al  v.  Ravenscroft,  67  111.  496;  Earll  v.  The  People,  73  Id. 
329;  Bedee  v.  Tlie  People,  Id.  320;  Garrity  v.  Lozano  et  al., 
83  Id.  597;  Russell  v.  Ely  et  al.,  2  Black  TJ.  S.  Sup.  C. 
580;  Insurance  Co.  v.  Lasier,  5  Otto,  171;  Amelia  Cromie  et 
al.  v.  John  Van  Nortwick  et  al. ,  56  111.  354.  These  are  a  few 
of  the  almost  numberless  uniform  decisions  to  the  same 
effect. 

The  objections  raised  to  the  proceedings  on  the  trial  of 
this  cause  in  the  court  below  relating,  as  they  do,  exclu- 
sively to  the  competency  and  sufficiency  of  the  evidence, 
we  must  look  to  the  bills  of  exceptions  alone  for  the  evidence 
from  which  we  are  to  determine  the  question  whether  the 
record  discloses  any  error.  There  are  what  purport  to  be 
two  bills  of  exceptions  appearing  in  the  transcript.  The  first 
is  as  follows  (after  entitling  the  cause) :  "Be  it  remembered, 
that  on  the  trial  of  the  above-entitled  cause,  the  said  plaint- 
iff, by  his  counsel,  offered  to  read  in  evidence  in  said  cause 
the  following  depositions  of  Thomas  Lanigan  and  J.  M. 
Collins  (see  pages  59,  60,  61,  62,  and  63  of  this  transcript), 
to  the  reading  of  which  the  said  defendant,  by  his  counsel, 
objected,  but  the  court  overruled  the  objection,  and  per- 
mitted said  depositions  to  be  read  in  evidence,  to  which 
ruling  of  the  court  the  said  defendant,  by  his  counsel,  did 
then  and  there  except,  and  prays  that  this  his  bill  of  excep- 
tions be  signed,  sealed,  and  made  a  part  of  the  record  in 
said  cause,  which  is  done  accordingly. 

"SAMUEL  B.  McLiN,  [SEAL] 

"Associate  Justice." 

There  are  two  reasons  why  no  assignment  of  errors  on 
this  bill  of  exceptions  can  be  considered  by  this  court: 
1.  The  only  objection  raised  is  to  the  competency  of  the 
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depositions  to  be  read  as  evidence.  Before  we  can  rule 
upon  any  objection  of  that  kind,  the  depositions  must  be 
made  a  part  of  the  record.  They  must  be  embraced  in  the 
bill  of  exceptions.  In  no  other  way  can  they  be  con- 
sidered by  the  court  as  of  record.  The  bill  of  exceptions 
refers  to  them  as  "the  depositions,"  but  no  depositions  fol- 
low. True,  there  is  a  direction  between  brackets  to  see  cer- 
tain pages  of  the  transcript.  We  turn  to  these  pages  and 
find  written  there2  over  the  certificate  of  the  clerk,  the 
answers  to  certain  interrogatories,  according  to  their  re- 
spective numbers.  What  the  interrogatories  are,  does  not 
appear  upon  these  pages.  What  is  written  there  relates  to 
a  proceeding  that  took  place  the  day  before  impaneling 
the  jury  and  the  commencement  of  this  trial.  There  is  no 
such  identification  of  any  depositions  as  will  make  them  a 
part  of  this  bill  of  exceptions. 

The  idea  that  the  judge  in  signing  and  sealing  this  bill  of 
exceptions,  authenticated  even  this  reference  to  certain 
pages  of  a  transcript,  that  was  doubtless  written  by  the 
clerk  long  afterwards,  is  quite  unreasonable.  There  was 
no  doubt  prepared  for  the  appellant,  what  is  called  a  skele- 
ton bill  of  exceptions,  for  the  judge  to  authenticate  by  his 
hand  and  seal,  leaving  certain  blanks  to  be  filled  by  the 
clerk.  This  doubtless  was  drafted  by  counsel  and  signed 
by  the  judge,  with  the  view  of  having  the  clerk  insert  a  full 
and  complete  transcript  of  the  depositions  in  the  bill  of 
exceptions  after  the  words  "following  depositions."  This 
was  never  done  so  far  as  the  bill  of  exceptions  is  concerned. 
Whatever  may  be  said  of  the  propriety  of  skeleton  bills  of 
exceptions  being  authenticated  by  a  district  judge,  with 
blanks  for  the  insertion  by  the  clerk  of  certain  documents, 
such  as  the  pleadings  in  a  cause,  we  desire  here  to  ex- 
press our  disapproval  of  that  mode  of  authenticating  the 
evidence  taken  on  the  trial  of  a  cause. 

The  other  reason  why  we  can  not  consider  any  assign- 
ment of  error  on  this  bill  of  exceptions,  is,  there  is  only  a 
general  objection  to  the  reading  of  depositions  claimed  to 
have  been  offered  on  the  trial  by  the  appellee,  without 
specifying  any  specific  grounds  for  such  objection.  This 
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would  be  a  fatal  defect  in  the  bill  of  exceptions,  even  if  the 
depositions  had  been  incorporated  therein. 

The  appellant  in  his  assignment  of  errors  in  this  court, 
based  upon  this  bill  of  exceptions,  has  set  out  specific 
grounds  of  objection.  But  can  not  it  be  truthfully  said  that 
the  court  below  overruled,  or  in  any  way  decided  the  par- 
ticular points  now  attempted  to  be  raised,  and  if  not,  with 
what  propriety  can  this  court  be  asked  to  entertain  and 
render  a  decision  thereon  under  the  statute?  The  practice 
is  well  settled,  that  general  objections  of  this  sort  to  entire 
depositions  will  not  be  entertained.  This  point  was  decided 
by  the  United  States  supreme  court  in  the  case  of  Camden 
v.  Doremu*,  3  How.  537.  In  that  case  the  court  say:  "A 
naked  statement  on  the  record,  that  the  reading  of  a  deposi- 
tion or  a  copy  of  a  record  was  objected  to,  and  the  objec- 
tion overruled  without  disclosing  the  nature  or  ground  of 
the  objection,  is  nugatory  and  wholly  ineffectual  before  an 
appellate  court."  One  reason  is  obvious,  a  general  objec- 
tion to  an  entire  deposition,  often  comprehending  hundreds 
of  folios  of  reading  matter,  if  allowed  in  practice,  would 
impose  on  the  court  the  task  of  looking  through  the  entire 
deposition,  to  discover  whether  there  is  in  fact  any  irregu- 
larity or  incompetency  in  the  evidence.  Appellate  courts  are 
not  required  to  perform  such  an  unreasonable  task,  and  do 
not  entertain  questions  founded  on  objections  of  that  kind. 

The  other  bill  of  exceptions  appearing  in  the  transcript 
is  as  follows :  "Be  it  further  remembered,  that  on  the  trial 
of  said  cause,  Thomas  B.  Catron  was  called  as  a  witness 
for  said  plaintiff  and  testified  that  he  had  seen  the  said 
defendant,  John  S.  Chisum,  write,  and  had  also  had  corre- 
spondence with  him,  by  which  means  he  had  become  ac- 
quainted with  his  handwriting,  and  that  from  the  best  of 
his  knowledge  and  judgment,  he  believed  the  name  of  John 
S.  Chisum,  signed  to  the  paper  filed  in  said  cause  marked 
'agreement,'  was  the  genuine  signature  of  the  said  defend- 
ant, John  S.  Chisum.  The  said  depositions  and  the  testi- 
mony of  Thomas  B.  Catron,  as  above  stated,  was  all  the 
testimony  given  in  said  cause,  except  the  promissory  note 
upon  which  said  suit  was  founded,  and  the  articles  of  co- 
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partnership  signed  by  John  C.  Wilbur,  John  S.  Chisum, 
and  W.  H.  Clark.  The  said  plaintiff,  by  his  counsel,  then 
offered  to  read  in  evidence  to  the  jury,  the  promissory  note 
upon  which  said  suit  was  founded,  to  the  reading  of  which, 
the  said  defendant,  by  his  counsel,  objected,  but  the  court 
overruled  said  objection,  and  permitted  said  note  to  be 
read  to  the  jury  as  evidence.  To  which  ruling  of  the  court, 
the  said  defendant  by  his  counsel,  did  then  and  there  ex- 
cept, and  pray  that  this,  his  bill  of  exceptions,  be  signed, 
sealed,  and  made  a  part  of  the  record  in  said  cause,  which 
is  done  accordingly. 

"SAM'L  B.  McLiN,  [SEAL] 

"Associate  Justice." 

In  this  bill  of  exceptions  but  one  question  is  presented, 
and  that  is  in  regard  to  the  reading  of  a  promissory  note  as 
evidence  on  the  trial  of  the  cause,  and  the  ruling  of  the 
court  below,  on  a  general  objection  to  its  being  read  as 
evidence  to  the  jury.  There  are  two  reasons  why  no  as- 
signment of  errors  founded  on  this  bill  of  exceptions  can  be 
considered  by  this  court.  They  are  the  same  that  we  have 
already  given  in  regard  to  the  bill  of  exceptions  first  above 
mentioned.  Before  we  can  pass  upon  the  competency  of 
the  note  as  evidence,  it  must  be  found  in  the  record.  It  is 
not  incorporated  in  any  bill  of  exceptions,  and  therefore  is 
not  before  us.  In  the  case  of  Garrity  v.  Lozano  et  al.,  83 
111.  597,  already  referred  to,  the  court  said:  "Copies  of  in- 
struments sued  on,  copies  of  accounts,  and  affidavits  filed 
in  an  action  at  law,  are  not  parts  of  the  record,  unless  so 
made  by  being  embodied  in  a  bill  of  exceptions."  We  con- 
cur in  this  part  of  the  opinion  of  the  court  given  in  that 
case,  because  in  a  few  words  it  expresses  with  precision 
what  we  understand  the  law  and  practice  to  be.  Numerous 
decisions  of  the  supreme  court  of  the  United  States  are  to 
the  same  effect. 

One  of  the  assignments  of  error  on  behalf  of  the  appel- 
lant is  in  effect  that  all  the  evidence  before  the  jury  on  the 
trial  of  the  cause  is  wholly  insufficient  to  sustain  the  ver- 
dict. There  are  several  reasons  whv  we  can  not  sustain 
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this  assignment  of  error.  One  is  that  the  record  does  not 
show  that  the  objection  was  ruled  upon  by  the  court  below. 
There  are  two  modes  by  which  a  decision  may  be  obtained 
upon  a  point  of  this  kind.  One  is  to  interpose  a  motion 
upon  the  conclusion  of  the  testimony  for  the  plaintiff,  for 
judgment  for  the  defendant,  on  the  ground  that  there  is  no 
evidence  sufficient  to  warrant  a  verdict  for  the  plaintiff. 
The  other  is  a  motion  for  a  new  trial  on  the  same  ground. 
The  record  does  not  disclose  the  fact  that  this  point  was 
decided  by  the  court  below,  in  either  of  these  or  any  other 
proceeding.  It  is  true  that  the  clerk  certifies,  in  his  tran- 
script, that  a  motion  for  a  new  trial  was  made  on  certain 
grounds,  was  overruled,  and  an  exception  taken.  This  does 
not  bring  the  proceeding  upon  the  record  for  the  purpose  of 
review  by  this  court.  It  must  be  by  bill  of  exceptions 
duly  authenticated  by  the  signature  and  seal  of  the  presid- 
ing judge:  Insurance  Co.  v.  Lasier,  5  Otto,  171. 

Even  if  this  had  been  done,  no  ruling  upon  the  merits 
could  be  made  by  this  court,  because  the  evidence  is  not 
before  us.  It  is  clear  that  where  error  is  assigned  on  the 
verdict  of  a  jury,  on  the  ground  of  insufficient  evidence,  the 
evidence  itself,  and  all  the  evidence  received  on  the  trial, 
must  be  embodied  in  a  bill  of  exceptions  and  duly  authenti- 
cated by  the  seal  of  the  presiding  judge:  Simpson  v.  Norton, 
45  Me.  281;  Eussell  v.  Ely  et  al,  2  Black,  280;  Schmidt 
Admjx  v.  Chicago  and  Northwestern  E.  R.  Co.  et  al.,  83  111. 
405;  Billiard  on  New  Trials,  sec.  10,  p.  28. 

In  this  case  there  is  no  pretense,  by  counsel  for  the  ap- 
pellant, that  two  of  the  most  important  items  of  evidence, 
the  note  sued  on,  and  the  articles  of  copartnership,  any- 
where appear  of  record  by  bill  of  exceptions.  We  can  not 
but  express  our  regret  that  such  of  the  proceedings  in  the 
court  below  were  not  placed  upon  the  record  as  would 
have  enabled  us  to  dispose  of  the  case  upon  the  merits. 
Not  being  upon  the  record  before  us,  they  are  presumed  to 
be  regular,  and  can  not  be  disturbed.  We  feel  obliged, 
therefore,  though  with  great  reluctance,  to  affirm  the  judg- 
ment. 

The  judgment  is  affirmed. 
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TEEEITOEY  OF  NEW  MEXICO  v.  YGNACIO 
EIVEEA. 

DEFENDANT  IN  CAPITAL  CASH  ENTITLED  TO  LIST  or  JURY.  —  Under  the 
statutes  of  this  territory  the  defendant  in  a  capital  case  is  entitled  to  a 
list  of  the  jury  accepted  for  the  term  upon  demanding  it  twenty-four 
hours  before  tria1,  and  if  such  demand  be  refused,  a  judgment  of  convic- 
tion will  be  reversed. 

ORAL  INSTRUCTIONS  NOT  PROPER.— Where  the  record  on  appeal  in  a  criminal 
case  shows  that  the  jury  were  instructed  orally,  it  is  ground  for  reversing 
a  judgment  of  conviction. 

APPEAL  from  the  district  court  for  Santa  Fe  county.  The 
opinion  states  the  case. 

M.  A.  Breeden,  for  the  defendant  and  appellant.  1.  The 
court  erred  in  refusing  to  give  the  defendant  a  list  of  the  jury 
twenty-four  hours  before  trial  as  asked  in  a  motion  filed  and 
now  found  in  the  record:  State  v.  Klinger,  46  Mo.  224;  Laws 
of  N.  M.,  1866,  p.  154.  2.  The  court  erred  in  refusing  to 
give  the  instructions  to  the  jury  in  writing:  Comp.  Laws  of 
N.  M.,  p.  200;  State  v.  Cooper,  45  Mo.  64;  Bouv.  Law  Diet. 
559;  Hammond  N.  P.,  title  Suit,  270;  Kay  v.  Woofers,  19  111. 
82;  Gile  v.  The  People,  1  Col.  60;  People  v.  Trim,  37  Cal. 
274;  People  v.  Sanford,  43  Id.  29. 

Henry  L.  Waldo,  attorney -general,  for  the  territory.  The 
record  shows  that  defendant  did  not  demand  a  list  of  the 
jurors  until  after  the  cause  had  been  set  down  for  and  called 
for  trial,  without  objection.  The  court  was  not  required  to 
postpone  the  trial  after  the  same  was  called.  If  the  defend- 
ant desired  a  list  of  the  jurors  he  should  have  called  for  the 
same  before  the  cause  was  called  for  trial. 

The  statute  providing  for  the  delivery  of  a  list  of  the 
jurors  to  the  defendant  is  a  directory  statute,  and  a  failure 
to  comply  with  the  same  is  not  cause  of  reversal,  unless  it 
appears  that  the  defendant  was  injured  thereby:  Laws  of 
New  Mexico,  1866,  p.  154;  Sedgwick  on  Construction  of 
Statutes,  316  et  seq.  It  is  questionable  whether  the  statute 
requiring  the  instructions  to  be  in  writing  applies  to  crimi- 
nal cases.  It  appears  from  the  record  that  the  defendant 
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made  no  objection  to  the  omission  of  the  court  to  put  its 
instructions  in  writing  until  after  the  same  were  delivered. 
The  statute  requiring  instructions  to  be  in  writing  is  a  di- 
rectory statute,  and  that  it  was  disregarded  is  no  ground  for 
a  reversal:  Id.  The  court  will  not  reverse  on  the  ground 
that  the  instructions  were  not  in  writing,  unless  it  appears 
that  the  court  in  its  instructions  misdirected  the  jury: 
Francisco  Leonardo  v.  Territory,  ante,  291.  The  refusal  of 
the  court  to  exclude  the  witnesses  from  the  court-room 
was  not  error.  It  is  a  matter  entirely  in  the  discretion 
of  the  court:  Roscoe's  Grim.  Ev.,  marginal  page  128; 
1  Greenl.  Ev.,  sec.  432.  The  evidence  in  the  cause  and 
the  instructions  given  by  the  court  not  being  before 
this  court,  this  court  can  not  determine  whether  the  instruc- 
tions asked  for  by  the  defendant  were  proper  or  otherwise. 

By  Court,  PARKS,  J. : 

It  appears  from  the  record  in  this  cause,  that  the  appel- 
lant was  indicted  for  murder  in  the  first  degree,  at  the  July 
term,  1877,  of  the  district  court  of  Santa  Fe  county,  and 
was  tried  in  said  court,  at  the  July  term  thereof,  1878,  and 
convicted  of  murder  in  the  third  degree,  and  sentenced  to 
three  years'  imprisonment  in  the  county  jail  or  territorial 
prison.  He  brought  the  case  into  this  court  by  appeal. 
The  errors  assigned  are:  1.  That  the  court  "refused  to  give 
the  defendant  a  list  of  the  jury  twenty-four  hours  before  the 
trial,  as  asked  in  a  motion  filed  and  now  found  in  the  record." 
2.  That  the  court  refused  to  give  the  instructions  to  the 
jury  in  writing. 

The  bill  of  exceptions  recites,  "that  in  open  court,  and 
immediately  upon  the  impaneling  and  accepting  by  the 
court  aforesaid  of  the  petit  jury,  summoned  and  accepted 
for  the  term  and  court  aforesaid,  and  upon  the  first  day  of 
said  term  of  said  court,  and  before  the  jury  selected  for  the 
trial  of  said  defendant  had  been  sworn  to  try  said  cause 
and  defendant,  and  before  said  defendant  was  arraigned, 
and  had  pleaded  to  the  indictment  in  the  above- en  titled  cause, 
this  defendant,  by  his  attorney,  by  motion  in  writing  made 
to  the  court  aforesaid,  demanded  and  solicited  of  said  court, 
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that  a  list  of  the  jury  in  said  cause  be  furnished  to  him,  said 
defendant,  twenty-four  hours  before  his  said  trial  under  the 
indictment  aforesaid,  which  demand  and  solicitation  the 
court  aforesaid  then  and  there  refused,  and  which  refusal 
was  then  and  there  excepted  to  by  this  defendant." 

It  is  provided  in  the  Compiled  Laws  of  New  Mexico,  sec. 
-0,  p.  372,  that  "a  list  of  jurors  summoned  shall  be  given 
to  the  defendant  in  all  capital  cases  forty-eight  hours  before 
the  trial,  and  in  all  other  cases,  before  the  jury  is  sworn,  if 
required."  This  provision  is  so  amended  (see  Laws  I860, 
p.  154)  as  to  provide  "that  in  all  capital  cases  a  list  of  the 
jury  shall  be  delivered  to  the  parly  demanding  the  same 
twenty-four  hours  before  the  trial,  and  in  all  other  cases  as 
provided  by  law." 

It  is  admitted  by  the  prosecution  in  this  case,  that  the 
appellant  had  a  right  to  demand  a  list  of  the  jury  twenty- 
four  hours  before  the  trial,  but  it  is  claimed  that  he  waived 
that  right  by  consenting  to  go  to  trial  without  having  de 
manded  it.  The  bill  of  exceptions  does  not  show  any  such 
waiver  or  consent;  on  the  contrary,  it  shows  that  he  did  dc 
mand  it  on  the  first  day  of  the  term,  and  immediately  upon 
the  impaneling  and  accepting  by  the  court  of  the  petit 
jury,  summoned  and  accepted  for  the  term,  and  before  he 
was  arraigned.  It  is  difficult  to  see  how  he  could  have  de- 
manded it  sooner,  and  yet  it  was  refused,  and  he  was 
obliged  to  go  to  trial,  not  only  without  the  benefit  of  the 
twenty-four  hours,  but,  for  aught  that  appears  in  the  record, 
without  the  list  being  furnished  him  at  all. 

The  provision  of  the  statute  above  quoted  is  a  wdse  one; 
it  is  clearly  in  furtherance  of  justice.  It  is  intended  to 
guard  persons  indicted  for  a  crime  punishable  with  death,  as 
in  this  case,  against  the  damage  of  being  tried  by  an  im- 
proper jury.  It  gives  them  one  day  to  inquire  into  the 
character  and  qualifications  of  the  men  by  whom  they  are 
to  be  tried,  to  ascertain,  so  far  as  they  legally  may,  whether 
those  men,  or  any  of  them,  are  likely  to  be  influenced  by 
prejudice  or  passion — whether  they  are  likely  to  try  the  case 
fairly  and  impartially  and  render  a  true  verdict  according  to 
law  and  the  evidence.  The  refusal  of  the  court  to  allow  the 
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defendant  in  this  case  the  benefit  of  this  salutary  law 
can  not  be  justified  by  anything  that  appears  in  the  history 
of  the  trial,  as  related  in  the  bill  of  exceptions.  It  is  mani- 
fest error. 

As  to  the  second  error  assigned,  the  record  shows  that 
the  court  gave  to  the  jury  oral  instructions  in  the  case;  that 
the  only  instructions  given  were  oral;  that  after  said  oral 
instructions  were  given  and  concluded,  the  defendant,  by 
his  counsel,  requested  the  court  to  instruct  the  jury  in 
writing,  which  the  court  refused  to  do.  The  only  authority 
cited,  to  show  the  right  of  the  court  to  give  oral  instruc- 
tions is  a  dormant  decision  of  the  supreme  court  of  this 
territory.  This  court,  in  the  case  of  Territory  v.  Basiiio 
Perea,  ante,  627,  decided  at  this  term,  has  overruled  this  de- 
cision so  far  as  it  conflicts  with  the  statute  requiring  instruc- 
tions to  a  trial  jury  to  be  in  writing.  It  was  decided  in 
that  case  that  the  only  proper  mode  of  giving  instructions, 
and  particularly  in  regard  to  the  higher  grade  of  crimes,  is 
for  the  district  court  to  give  in  writing,  all  that  it  deems 
necessary  or  even  proper  to  say  to  the  jury  in  its  charge. 
The  giving  of  oral  instructions  in  this  case  is  a  clear  viola- 
tion of  the  law,  as  laid  down  by  this  court,  in  the  case  re 
ferred  to. 

For  the  reasons  above  given,  the  judgment  of  the  district 
court  is  set  aside,  and  a  new  trial  granted. 
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ABATEMENT. 
Bee  ADMINISTRATORS,  8;  PLEADING  AND  PRACTICE,  2,  11,  14,  li 

ACTIONS. 
See  ADMINISTRATORS,  2,  3,  4,  6;  INTERCOURSE  ACT. 

ADMINISTRATION  OF  ESTATES. 
See  ADMINISTRATORS;  ESTATES  OF  DECEASED  PERSONS. 

ADMINISTRATORS. 

L  APPOINTMENT  or  DEBTOR  OF  ESTATE  AS  ADMINISTRATOR.— The  appointment 
of  one  who  is  indebted  to  an  estate,  or  against  whom  a  suit  is  pending  on 
behalf  of  such,  estate,  as  administrator  thereof,  is  wholly  unwarranted  by 
law.  Territory  ex  rel.  Huntington  v.  Valdez,  533. 

2.  ACTION    ON    ADMINISTRATOR'S  BOND.— The  provisions  of  the  statutes  pro- 

viding penalties  against  administrators  for  not  exhibiting  their  accounts 
as  required  by  law,  do  not  preclude  an  action  on  an  administrator's  bond 
to  recover  damages  for  the  loss  of  the  estate  through  his  unfaithfulness 
or  neglect.  Beall  v.  Territory,  507. 

3.  WHO  MAY  SUE  ON  ADMINISTRATOR'S  BOND.— The  administrator  d«  bonis  non 

is  the  proper  person  to  sue  on  a  former  administrator's  bond  for  a  fail- 
ure to  deliver  over  the  assets  of  the  estate.  Id. 

4.  PRINCIPAL  AND  SURETIES  ON  SUCH  BOND  SUED  JOINTLY. — An  action  may  be 

maintained  against  the  principal  and  sureties  jointly  for  a  breach  of  an 
administration  bond,  and  judgment  against  the  principal  before  proceed- 
ing against  the  sureties  is  unnecessary.  Id. 

6.  SURETIES  ON  SUCH  BOND  LIABLE  FOR  PRINCIPAL'S  NON-FEASANCE.— Sureties 
on  an  administration  bond  are  liable,  not  only  for  the  principal's  malfea- 
sance as  to  money  of  the  estate  coming  into  his  hands,  but  also  for  his 
non-feasance  in  not  collecting  the  assets.  la. 

8.  ADMINISTRATOR'S  FAILURE  TO  COLLECT  INTESTATE'S  SHARE  IN  PARTNER- 
SHIP.— An  administrator  failing  to  collect  the  share  of  his  intestate  in  a 
partnership,  but  selling  such  interest  to  the  surviving  partners,  or  mak- 
ing an  arrangement  with  them  to  retain  such  share  at  a  valuation,  but 
neglecting,  until  his  resignation  and  until  the  partners  became  embar- 
rassed, to  collect  the  amount,  is  liable  therefor,  with  his  sureties,  in  an 
action  on  his  bond,  and  the  administrator  de  bonis  non  need  not  first  at- 
tempt a  collection  from  the  surviving  partners.  Id, 
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7.  SUFFICIENCY  or  ADMINISTRATOR'S  BOND  DOBS  NOT  AFFECT  SUIT  BY.— The 

question  as  to  whether  or  not  an  administrator  has  given  a  sufficient  bond 
is  not  one  with  which  a  court  of  equity,  in  which  such  administrator 
has  sued,  has  anything  to  do.  Huntington  v.  Moore,  489. 

8.  MARRIAGE  OF  ADMINISTRATRIX,  EFFECT  OF.— The  marriage  of  an  adminis- 

tratrix, plaintiff  in  an  equity  suit,  it  seems,  merely  suspends  the  suit 
until  the  husband  is  made  a  party,  while  at  law  it  puts  an  end  to  the 
action.  Id. 

9.  ANCILLARY    LETTERS   or    ADMINISTRATION    NOT   REVOKED,   How.— Where 

letters  of  administration  granted  in  another  state,  where  the  intestate 
was  domiciled,  are  revoked,  such  revocation  does  not  affect  ancillary  let- 
ters which  have  been,  in  the  mean  time,  taken  out  in  this  territory  by 
the  same  person,  nor  is  a  suit  previously  brought  by  such  administrator 
In  this  territory  on  behalf  of  the  estate  abated  by  such  revocation.  Id. 

10.  REMOVAL  BY  ADMINISTRATOR  SET  ASIDE  BY  CERTIORARI. — The  removal  of 

an  administrator,  without  notice,  for  a  failure  to  file  an  inventory,  after 
an  order  dispensing  with  such  inventory  until  the  determination  of  a 
certain  suit  brought  on  behalf  of  the  estate  to  obtain  an  account  of  part 
of  the  assets,  and  the  appointment  of  one  of  the  sureties  on  appeal  of  the 
defendants  in  said  suit  as  administrator  de  bonis  non,  may  be  set  aside 
and  annulled  on  certiorari  from  the  district  court,  and  the  probate  court 
may  be  restrained  from  any  further  attempt  to  remove  such  administrator 
until  the  termination  of  said  suit.  Territory  ex  rel.  Huntington  v.  Valdex, 
533. 

11.  REMOVAL   OF   ADMINISTRATOR    NOT   REMEDIED   ON  CERTIORARI,   WHEN.— 

Certiorari  will  not  issue  to  the  probate  court  to  set  aside  the  removal  of 
an  administrator  and  the  appointment  of  an  administrator  de  bonis  non 
where  the  petition  for  the  writ  does  not  show  that  such  court  has  acted 
unlawfully  or  injuriously  to  the  rights  of  others.  Watts,  In  re,  54L 

See  ESTATES  OF  DECEASED  PERSONS,  2;  EVIDENCE,  14. 

ADMINISTRATOR'S    BONDS. 
See  ADMINISTRATORS,  2,  3,  4,  5,  6,  7. 

AGENCY. 
See  EVIDENCE,  16. 

ALCALDES. 
See  JURISDICTION,  17,  18;  MASTER  AND  SERVANT,  4, 

AMENDMENTS. 

See  APPEALS  AND  WRITS  OF  ERROR,  42,  43,  44,  45,  47;   PLEADING  AND  PRAC- 
TICE, 18,  24;  VERDICT. 

APPEALS   AND  WRITS  OF  ERROR. 

1.  REFUSAL  TO  ENTER  JUDGMENT  NOT  APPEALABLE. — A  refusal  of  the  court  to 

enter  judgment  is  not  a  final  judgment  from  which  either  an  appeal  or 
writ  of  error  will  lie.  Branford  v.  Erant,  579. 

2.  FINAL  DECISION  ONLY  is  APPEALABLE. — No  appeal  lies  in  this  territory  ex- 

cept from  a  final  decision  in  a  cause.    Huntington  v.  Moore,  471. 
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8.  ORDER  FOB  PAYMENT  OF  MONEY  INTERLOCUTORY  AND  NOT  APPEALABLE, 
WHEN.— An  order  made  by  a  district  judge,  upon  petition  of  the  plaint- 
iff in  a  suit  brought  by  such  plaintiff  as  administratrix  of  her  deceased 
husband,  to  compel  an  accounting  and  settlement  by  the  defendants  as 
copartners  of  the  intestate,  which  requires  the  defendants  to  pay  to  the 
plaintiff  a  certain  sum,  for  her  actual  support,  "  to  be  credited  to  said 
defendants  on  the  final  accounting  in  this  cause,"  is  interlocutory  only 
and  therefore  not  appealable.  Id. 

4.  JUDGMENT  FOR  DEFENDANT  IN  REPLEVIN  is  FINAL,  WHEN. — A  judgment  for 

the  defendant  in  replevin,  giving  him  the  value  of  the  property  and 
double  damages  and  costs,  after  reciting  a  submission  to  a  jury  "where- 
upon the  said  plaintiff  fails  to  prosecute  his  said  suit  further,  and  there- 
upon the  jury  is  discharged,"  etc.,  is  a  final  judgment,  and  not  a  nonsuit, 
and  is  the  subject  of  error.  Ward  v.  Broadwell,  75. 

5.  NONSUIT  NOT  SUBJECT  OF  ERROR,  WHEN.— A  voluntary  nonsuit  can  not  be 

made  the  subject  of  error.    Id. 

6.  No  APPEAL  IN  SUMMARY  PROCEEDINGS. — Where  a  court  is  authorized  to  pro- 

ceed in  a  summary  manner  to  determine  a  question,  one  of  the  conse- 
quences is  that  there  can  be  no  appeal  unless  the  statute  expressly  or  by 
clear  implication  grants  a  right  of  appeal.  Arellano  v.  Chacon,  269. 

7.  No  APPEAL  IN    CONTESTED  ELECTION   FOR  JUSTICE. — No  appeal  lies  from 

the  judgment  of  the  probate  court  in  the  case  of  a  contested  election  for 
the  office  of  justice  of  the  peace.  Overruling  Quintana  v.  Tompkins,  29. 
Id. 

8.  APPEALS  WHERE  JURY  DISPENSED  WITH. — Where  a  cause  is  by  consent  tried 

by  the  judge,  without  the  intervention  of  a  jury,  the  losing  party,  to  en- 
title himself  to  a  revision  of  the  facts  by  the  supreme  court,  should  move 
for  a  new  trial,  and  if  refused,  should  embody  the  evidence  in  a  bill  of 
exceptions.  Spiegelberg  v.  Mink,  308. 

9.  ERRORS  NOT  EXCEPTED  TO. — Errors   to   which  no   exception   was  taken  in 

the  court  below,  will  not  be  considered  on  appeal.  Wheelock  v.  McGee, 
573. 

10.  INSTRUCTIONS    PRESUMED    IN    ACCORDANCE    WITH    EVIDENCE,     WHEN. — 

Where  the  transcript  on  appeal  contains  none  of  the  evidence,  the  in- 
structions in  the  court  below  will  be  presumed  to  have  been  in  accord- 
ance with  the  evidence  in  the  cause.  Id. 

11.  DISCRETION,    MATTERS  OF,    NOT   REVIEWABLE.— Matters  of  pure   discretion 

are  not  reviewable  on  appeal.     Vasquez  v.  Spiegelberg,  464. 

12.  DISCRETION  OF  COURT  AS  TO  REASONS  FOR  NOT  FILING  PAPER.— It  is  left 

to  the  discretion  of  the  court  to  determine  as  the  satisfactoriness  of  the 
reasons  given  by  a  party  for  not  filing  the  original,  or  a  copy  of  a  paper 
offered  in  evidence,  as  required  by  law,  and  its  action  on  that  subject  is 
not  reviewable  on  appeal.  Id. 

13.  GROUNDS  OF  OBJECTION  NOT  APPEARING  ON  RECORD.— If  the  grounds  of  an 

objection  to  evidence  do  not  appear  on  the  record,  on  appeal,  they  can 
not  be  considered.  Per  Palen  C.  J.  Id. 

14.  DISCRETIONARY    AMENDMENTS    NOT    REVIEWABLE.— Amendments   to   plead- 

ings which  are  discretionary  with  the  court  trying  a  cause  are  not 
reviewable  by  the  supreme  court.  Maxwell  etc.  (Jo.  v.  Thompson,  603. 

15.  DISCRETION   REVIEWABLE,    WHEN.— The   discretion  of  a  court  must  be  ex- 
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erclsed  in  conformity  with  law  and  with  the  usages  of  courts,  and  if  not 
so  exercised,  is  reviewable  in  a  superior  court.  Ward  v.  Broadwell,  75. 

16.  ERRORS  NOT  PRESENTED  BY   BILL  or  EXCEPTIONS.— Manifest  errors  in  the 

charge  of  the  court  below  to  the  jury  can  not  be  considered  in  the 
supreme  court  on  appeal,  unless  properly  presented  by  a  bill  of  exceptions. 
Territory  v.  Perea,  627. 

17.  BILL  OF  EXCEPTIONS,  ABSENCE  OF.— Although  an  affidavit,  purporting  to  set 

forth  the  evidence  given  on  the  trial,  appears  in  the  record  on  appeal,  if 
the  record  does  not  show  that  a  bill  of  exceptions  containing  the  evidence 
was  presented  and  signed  by  the  judge,  no  question  relating  to  the  Intro- 
duction or  competency  of  evidence,  or  to  the  instructions  to  the  jury, 
will  be  considered  by  the  appellate  court.  Garcia  v.  Territory,  415. 

18.  BILL  OF  EXCEPTIONS  MUST  CONTAIN,  WHAT.— A  party  bringing  to  this  court 

a  bill  of  exceptions,  must  so  embody  bis  facts  and  points  that  the  court 
may  clearly  know  what  it  is  called  upon  to  decide.  Waldo  v.  Beckwith, 
VI. 

19.  EVIDENCE  NOT  EMBODIED  IN   BILL  OF  EXCEPTIONS.— Where   the  evidence 

in  a  cause  is  not  embodied  in  the  bill  of  exceptions,  the  instructions 
given  or  refused  can  not  be  reviewed  on  appeal  United  States  v.  Watts, 
653. 

20.  IDEM.— Evidence  offered  or  introduced  on  the  trial,  whether  oral  or  written, 

forms  no  part  of  the  record  on  appeal  unless  incorporated  in  a  bill  of  ex- 
ceptions. Rosenthal  v.  Chisum,  633. 

21.  IDEM.— The    supreme    court   will  not    consider  an  objection  that  the   evi- 

dence on  the  trial  was  insufficient  to  sustain  the  verdict  unless  the 
evidence  is  embodied  in  the  bill  of  exceptions,  and  unless  it  appears 
by  such  bill  that  the  objection  was  passed  upon  by  the  court  below,  by 
overruling  a  motion  for  a  new  trial  or  in  some  other  way;  and  a  state- 
ment in  the  transcript  certified  by  the  clerk  that  a  motion  for  a  new 
trial  on  that  ground  was  made  and  overruled  is  not  sufficient.  Id. 

22.  DEPOSITIONS  DO  NOT  FORM  PART  OF  RECORD,  WHEN.— Depositions  referred 

to  in  the  bill  of  exceptions  as  the  "following  depositions,"  but  not  em- 
bodied therein,  otherwise  than  by  referring,  in  brackets,  to  certain 
pages  of  the  transcript  certified  by  the  clerk,  where  the  answers,  but  not 
the  questions,  are  given,  do  not  form  part  of  the  record  on  appeal  for  the 
purpose  of  reviewing  objections  to  their  competency.  Id. 

23.  GENERAL  OBJECTIONS  TO  ENTIRE  DEPOSITIONS—  The  supreme  court  will  not, 

on  appeal,  consider  general  objections  to  entire  depositions  appearing  in 
the  bill  of  exceptions,  not  specifying  the  particular  grounds  of  objection, 
although  those  grounds  of  objection  are  pointed  out  in  the  assignment  of 
errors.  Id. 

24.  "SKELETON  BILLS  OF  EXCEPTIONS." — The  authentication  of  "skeleton  bills 

of  exceptions,"  containing  blanks  for  the  evidence  to  be  filled  in  by  the 
clerk,  is  disapproved  by  this  court.  Id. 

25.  VERDICT  PRESUMED  CORRECT  WHERE  NO  EVIDENCE  IN  RECORD.— Where, 

upon  a  bill  of  exceptions,  the  record  contains  none  of  the  evidence,  the 
verdict  will  be  presumed  to  have  been  right.  Leitensdorfer  v.  Webb,  34. 

2«.  REFUSAL  TO  EXCLUDE  PAROL  EVIDENCE  EXPLAINING  WRITING.— Where 
parol  evidence  is  admitted  without  objection  to  explain  a  writing,  a 
subsequent  refusal  to  exclude  it  from  the  consideration  of  the  jury  will 
not  be  deemed  erroneous  where  the  testimony  and  the  instructions  to 
the  jury  are  not  embodied  in  the  bill  of  exceptions.  Pino  v.  Beckwith,  19. 
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27.  PARTY    ALLEGING   EBBOB  MUST  SHOW   WHAT.— The  party  alleging  error 

must  show  error  to  his  prejudice.  Thus,  when  it  appears  by  the  bill  of 
exceptions  that  the  party  excepting  was  not  permitted  to  examine  an 
opposing  witness  fully,  as  to  his  Interest,  the  judgment  will  not  be 
reversed  on  that  ground,  where  It  is  not  shown  that  the  witness'  testi- 
mony was  material  and  prejudicial  to  the  plaintiff  in  error.  Id. 

28.  OBJECTION  TO  PLAINTIFF'S  RIGHT  TO   SUB.— The  objection  that  a  suit  Is 

not  instituted  in  the  name  of  the  proper  plaintiff  can  not  be  first  raised  in 
the  appellate  court.  Laguna  v.  Acoma,  220. 

29.  OBJECTIONS  TO    ARGUMENTS  OF  COUNSEL.— The   appellate   court   will  not 

consider  an  objection  urged  below  as  a  ground  for  a  new  trial,  that  the 
opposing  counsel  used  "improper  arguments,"  where  It  does  not  appear 
what  the  arguments  were,  or  that  the  court  below  was  applied  to  for 
correction  at  the  time,  and  proper  exceptions  taken.  Beall  v.  Territory, 
607. 

30.  WANT  OF   SERVICE,   OBJECTION  TO,  IN  APPELLATE  COURT.— The  objection 

that  the  defendant  was  not  served  with  process  can  not  be  raised  in  the 
appellate  court,  after  a  trial  on  the  merits  in  the  court  below.  Jaremillo 
T.  Romero,  190. 

31.  IMMATERIAL  OR    TECHNICAL  EXCEPTIONS. — After  a  trial  on  the  merits,  the 

judgment  in  a  criminal  case  will  not  be  reversed  on  immaterial  or  tech- 
nical exceptions.  Leonardo  v.  Territory,  291. 

32.  REFUSAL  TO   SUBMIT  QUESTION  TO  JURY  IN   EQUITY  SUIT.— It  is  within 

the  discretion  of  a  court  of  equity  to  submit  a  particular  question  of  fact 
to  a  jury,  but  Its  refusal  to  do  so  Is  not  error,  particularly  after  a  refer* 
ence  of  the  whole  case  to  a  master,  and  a  finding  by  him  on  that  question, 
as  necessarily  involved  in  his  report.  Huntington  v.  Moore,  489. 

83.  ORDEB  CLOSING  PROOFS  NOT  ERROR.— The  supreme  court  will  not  disturb 
a  decree  in  the  court  below,  because  that  court  made  an  order  to  close 
the  proofs  five  months  after  the  issues  were  made  up,  where  no  abuse  of 
discretion  appears.  Id. 

34.  MASTER'S  FINDINGS  OF  FACT  NOT  REVIEWED.— The   supreme   court  on  ap- 

peal from  a  decree,  will  not  review  findings  of  fact  in  the  master's  report 
in  the  court  below.  Id. 

35.  APPELLATE  JURISDICTION  OVER  PROBATE  COURTS.— The  district  courts,  and 

not  the  supreme  court,  have  appellate  jurisdiction  over  judgments  of  the 
probate  courts  originating  under  sections  32  and  33  of  the  Kearny  code 
relating  to  revenue.  Territory  v.  Ortiz,  5. 

36.  APPEAL  FROM   PROBATB   COUKT   TRIED  DE   Novo.— In   all  cases  of  appeals 

from  the  probate  to  the  district  court,  including  contested  election  cases, 
the  cause  is  to  be  tried  de  novo  upon  a  'full  hearing  of  the  evidence. 
Quintana  v.  Tompkins,  29,  overruled.  Arellano  v.  Chacon,  269. 

37.  CONTESTED  ELECTION   OF  JUSTICE  OF  THE  PEACE,  APPEAL  IN.— An  appeal 

lies  from  a  judgment  of  a  probate  judge,  to  the  district  court,  in  a  case 
of  a  contested  election  for  justice  of  the  peace.  Id. 

38.  AFFIDAVIT  REQUIRED  ON   APPEAL  FROM   PROBATE  COURT.— On  an  appeal 

from  the  probate  court,  as  well  as  in  case  of  an  appeal  from  the  district 
court,  the  appellant  must  file  during  the  term  at  which  the  decree  ap- 
pealed from  was  rendered,  an  affidavit  showing  that  the  appeal  Is  not 
taken  for  vexation  or  delay,  etc.,  and  the  denial  of  an  appeal  will  not  be 
remedied  on  certiorari  where  the  petition  does  not  show  that  such  an 
affidavit  was  filed.  Watts,  In  re,  541. 


650  INDEX. 

39.  APPEAL  TO  DISTRICT   COUBT  FROM  JUSTICE,   How  TRIED.— On   an  appeal 

from  a  justice  of  the  peace  to  the  district  court,  the  case  is  tried  de  novo 
on  its  merits  in  such  district  court,  as  a  court  of  original  jurisdiction,  and 
not  as  an  appellate  court,  without  regard  to  the  previous  trial,  and  the 
parties  may  file  accounts,  set-offs,  etc.,  as  if  the  case  had  originated  in 
the  district  court.  Arcfiibeque  v.  Miera,  160. 

40.  IDEM— ERRORS  IN   TRANSCRIPT.— The   transcript  on   appeal   from   a  justice 

of  the  peace  to  the  district  court  is  to  be  resorted  to  only  to  ascertain 
that  the  case  originated  and  was  tried  in  such  justice's  court,  a  judgment 
rendered,  and  an  appeal  properly  taken,  and  it  is  not  error  for  the  court 
to  refuse  to  dismiss  the  case  for  errors  apparent  in  the  transcript.  Id. 

41.  IDEM —OBJECTIONS    NOT    TAKEN    BELOW,    DEEMED     WAIVED.  —  A    motion 

in  the  district  court,  on  an  appeal  from  a  justice  of  the  peace,  to  dismiss 
the  suit  because  the  complaint  is  not  sworn  to,  and  is  defective  in  other 
particulars,  when  no  objection  on  that  ground  was  made  before  the  jus- 
tice, and  the  plaintiff  offers  to  correct  the  defects,  may  be  denied,  and 
the  plaintiff  given  leave  to  amend.  Sanchez  v.  Luna,  238. 

42.  IDEM— AMENDMENT  BY  STRIKING  OUT  DEFENDANTS.— On   an   appeal  from  a 

justice,  the  plaintiff  may  amend  by  striking  out  some  of  the  defendants, 
if  the  subject-matter  of  the  controversy  remain  the  same.  Id. 

43.  IDEM— AMENDED  CAUSE  OF   ACTION,    WHAT   SUFFICIENT  AS.— A  petition  in 

the  district  court,  on  an  appeal  from  a  justice's  court,  filed  under  a 
grant  of  leave  to  amend  the  cause  of  action,  will  be  deemed  sufficient, 
notwithstanding  informalities,  if  it  contains  all  the  substantial  elements 
to  place  fully  and  clearly  before  the  court  the  cause  of  action  which 
leave  was  granted  to  amend.  Id. 

44.  IDEM — SUBSEQUENT   VERIFICATION. — The  district  court  has  the  same  power 

in  such  a  case,  to  permit  the  petition  filed  as  an  amended  cause  of  action 
to  be  sworn  to  on  a  subsequent  day,  where  such  verification  was  omitted 
when  it  was  first  filed,  as  it  had  to  permit  the  amendment.  Id. 

45.  AMENDMENTS   ON    APPEALS    FROM    JUSTICES'    COURTS. — The    district   court 

has  a  discretion  to  grant  leave  to  amend  the  pleadings  on  an  appeal  from 
a  justice  of  the  peace,  if  it  appears  that  the  justice  had  jurisdiction  of 
the  subject-matter  and  of  the  parties.  Id. 

46.  BOND  ON  APPEAL  FROM  JUSTICE   is  "PROCESS,"   AND  REQUIRES  STAMP.— 

An  appeal  bond  on  an  appeal  from  a  justice  is  the  "process,"  or  princi- 
pal step  in  taking  the  appeal,  and  requires  a  stamp  under  the  United 
States  revenue  law,  or  the  appeal  will  be  invalid.  Tipton  v.  Cordova, 
383. 

47.  INVALID   APPEAL    NOT    CURED   BY    AMENDMENT.— An   appeal   from  a  jus- 

tice, which  is  invalid  for  want  of  a  stamp  on  the  appeal  bond,  can  not  be 
cured  by  an  order  in  the  district  court  permitting  the  appellant  to 
amend  by  filing  a  new  bond,  properly  stamped.  Id. 

See  CONTINUANCE,  7;  HUSBAND  AND  WIFE,  5;  INTERLOCUTORY  ORDER; 
JUDGMENTS,  4,  5;  JURISDICTION,  8,  15:  NUNC  PRO  TUNC  PROCEEDING, 
2;  PLEADING  AND  PRACTICE:  STATUTE  OF  LIMITATIONS,  L 

APPRAISERS,    COMPENSATION    OF. 
See  ESTATES  or  DECEASED  PERSONS. 
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ASSAULT. 
See  CRIMINAL,  LAW,  10,  11,  12,  13. 

ASSIGNMENTS. 

1.  COURT   TO  DETERMINE  VALIDITY  OF.— In  courts  proceeding  according   to 

the  common  law,  it  is  the  duty  of  the  court  to  determine  whether  an 
assignment  is  fraudulent  in  law  or  not.  Leitensdorfer  v.  Webb,  34. 

2.  ASSENT  OF  CREDITORS  UNNECESSARY. —  An  assignment  to  a  trustee,  for  the 

benefit  of  creditors,  which  is  not  fraudulent,  does  not  require  the  assent 
of  creditors  to  render  it  valid.  Per  Watts,  J.,  dissenting.  Id. 

3.  ABSENCE  OF  SCHEDULE  OF  ASSETS  AND  LIABILITIES,  ETC. — An  assignment  for 

the  benefit  of  creditors  is  not  invalid  for  want  of  attaching  to  it  a  schedule 
of  assets  and  liabilities,  and  of  the  preferred  creditors.  Per  Watts,  J., 
dissenting.  Id. 

4.  UNATTACHED  SCHEDULES  SUFFICIENT. — Proper  schedules  of  debts,    assets, 

etc.,  made  pursuant  to  the  assignment  and  in  the  hands  of  the  assignees, 
though  unattached,  are  sufficient.  Per  Watts,  J.,  dissenting.  Id. 

5.  VALIDITY  OF  ASSIGNMENT  WITH  PREFERENCES. — A  general  or  partial  assign- 

ment In  trust  for  creditors,  containing  preferences,  where  no  liens  have 
attached,  is  valid  unless  prohibited  by  statute,  or  unless  there  is  a  bank- 
rupt law  in  force;  and,  there  being  no  law  to  the  contrary,  such  an  assign- 
ment is  valid  in  this  territory.  Per  Watts,  J.,  dissenting.  Id. 

6.  MEXICAN    LAW  GOVERNS  ASSIGNMENT   IN    1848.— The  validity  of   an  assign- 

ment for  the  benefit  of  creditors,  made  in  December,  1848,  is  determined 
by  the  Mexican  law  as  modified  by  the  Kearny  code.  Contra,  Watts, 
J.,  dissenting.  Id. 

7.  INVALID,   WHEN,    BY    MEXICAN    LAW.— An    assignment    for    the   benefit  of 

certain  preferred  creditors,  made  without  presenting  a  petition  to  any 
court  or  judge,  without  any  schedule  of  debts  or  creditors,  without  the 
sentence  of  any  court  sanctioning  the  cession  or  surrender,  and  without 
any  citation  of  creditors,  is  contrary  to  the  Mexican  law,  and  must  be 
pronounced  fraudulent  in  law  as  to  creditors.  Id. 

See  BANKRUPTCY;  PARTNERSHIP,  4,  6,  7. 

ATTACHMENT. 

1.  FRAUD   IN    LAW    AS    GROUND   OF.  —  An   assignment   which  is  fraudulent  in 

law,  though  not  fraudulent  in  fact,  is  ground  for  an  attachment.  Leit- 
ensdorfer v.  Webb,  34. 

2.  AFFIDAVIT  FOR,  SUFFICIENCY  OF. —  An  affidavit  for  an  attachment,  stating 

the  amount  of  the  debt  and  that  the  attaching  creditor  has  good  reason 
to  believe,  and  does  believe,,  that  the  debtor  has  fraudulently  disposed 
of  his  property  to  hinder,  delay,  and  defraud  his  creditors,  is  sufficient. 
Id. 

Z.  AFFIDAVIT  AND  BOND  FOR,  FILING  OF. — The  affidavit  for  an  attachment, 
together  with  the  bond,  with  the  clerk's  approval  indorsed  thereon,  must 
be  filed  before  issuing  an  attachment,  or  the  writ  will  be  void.  Waldo 
v.  Beckwith,  97. 

4.  SERVICE  OF,  BY  LEAVING  AT  ABODE.— Service  of  an  attachment  Issued  on 
an  affidavit  showing  that  the  defendant  has  absconded  and  absented  him- 
Belf  from  bis  usual  place  of  abode,  may  be  made  by  leaving  a  true  copy 
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thereof  at  the  usual  plaoe  of  abode  of  the  defendant  with  some  free 
person  over  the  age  of  fifteen  years,  and  publication  is  not  necessary. 
Spiegelberg  v.  Sullivan,  575. 

ATTORNEY  AND  CLIENT. 

COMMUNICATION  TO  ATTORNEY  NOT  PRIVILEGED,  WHEN.— A  communication 
made  by  a  client  to  his  attorney  for  the  purpose  of  being  made  public,  is 
not  privileged;  as  where  the  client  Informs  his  attorney  of  a  partnership 
between  himself  and  others  to  enable  him  to  sue  on  a  claim  due  the  firm. 
Walao  v.  Bectwitti,  182. 

See  EVIDENCE,  13;  PLEADING  AND  PRACTICE,  14. 

BAILMENTS. 

DEGREE  or  CARE  REQUIRED  OF  ONE  KEEPING  CATTLE  FOR  HIRE.— Where 
a  party  sues  for  services  and  supplies  furnished  in  herding  and  feeding  a 
band  of  work  oxen,  and  it  appears  that  nearly  all  the  cattle  died  while 
in  his  charge,  he  is  not  bound  to  show  that  he  exercised  extraordinary 
care,  but  only  that  he  took  such  care  as  a  prudent  man  mindful  of  his 
own  interests  would  take  of  his  own  property.  Waldo  v.  Beckwith,  97. 

See  PASTURES,  LAW  or. 

BANKRUPTCY. 

DISCHARGE  or  BANKRUPT— ASSIGNEE'S  NEGLECT  NOT  GROUND  FOR  WITHHOLD- 
ING.— The  neglect  of  an  assignee  in  bankruptcy  to  publish  notice  of  his 
appointment  as  required  by  section  14  of  the  bankrupt  act,  is  no  ground 
for  withholding  the  discharge  of  the  bankrupt,  the  assignee  not  being 
under  his  control.  Strachan,  In  re,  468. 

BILLS  OF  EXCEPTIONS. 
See  APPEALS  AND  WRITS  or  ERROR.  16,  17,  18,  19,  20,  21,  24,  25. 

BILLS  OF  LADING. 
See  COMMON  CARRIERS,  3. 

BILLS  OF  REVIEW. 

L  PARTIES  TO  ORIGINAL  BILL  IN  NATURE  OF  BILL  OF  REVIEW.— In  an  original 
bill  in  the  nature  of  a  bill  of  review  and  supplement,  those  only  should 
be  made  parties  as  complainants  or  defendants  who  have  an  actual  in- 
terest, and  parties  to  the  original  suit  who  have  no  interest  in  the  sub- 
sequent bill  need  not  be  joined;  but  the  rule  is  otherwise  where  the  bill 
Is  purely  one  of  review.  Maxwell  Land  Grant  etc.  Co.  v.  Thompson,  603. 

2.  NEW  MATTER  EXISTING  AT  TIME  OF  ORIGINAL  DECREE.— New  matter  ex- 
isting at  the  time  of  a  decree  and  within  the  knowledge  of  the  parties  is 
no  ground  for  a  bill  of  review  or  a  supplemental  bill  in  the  nature  of  a 
bill  of  review.  Per  Bristol,  J.,  dissenting.  Id. 

&  BILL  OF  REVIEW  CORRESPONDS  TO  WRIT  OF  ERROR.— A  bill  of  review  cor- 
responds to  a  writ  of  error  at  law  and  lies  only  for  the  purpose  of  im- 
peaching and  reversing  or  modifying  an  original  decree  in  whole  or  in 
part  for  errors  in  law  apparent  on  its  face.  Per  Bristol,  J.,  dissenting. 
Id. 
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4.  IDEM— DOBS  NOT  LIB  TO  A  DECREE  BY  CONSENT.— A  bill  of  review  can  not 

be  sustained  when  the  original  decree  was  made  pursuant  to  the  mutual 
consent  of  all  the  parties  where  there  is  no  charge  of  fraud,  Imposition, 
surprise,  or  mistake.  Per  Bristol,  J.,  dissenting.  Id. 

5.  IDEM— WHAT  A  TEST  OF   APPLICABILITY  OF.— One  of  the   sure  tests  of  the 

applicability  of  a  bill  of  review  in  any  case  is  the  fact  that  the  original 
decree  could  be  pleaded  in  bar  of  the  relief  sought,  if  prayed  for  in  an 
Independent  proceeding.  Per  Bristol,  J.,  dissenting.  Id. 

0.  PARTIES  TO  BILL  or  REVIEW.— All  the  parties  to  the  original  suit  must  be 

made  parties  to  a  bill  of  review,  particularly  where  the  decree  was  by 
consent.  Per  Bristol,  J.,  dissenting.  Id. 

7.  SUPPLEMENTAL  BILL  IN  AID  or  A  DECREE,  PROPER  WHEN.— The  law  relating 
to  this  subject  discussed  obiter.    Per  Bristol,  J.,  dissenting.    Id. 

BONDS. 
Se«  ADMINISTRATORS,  2,  3,  4,  5,  6,  7;  APPEALS  AND  WRITS  or  ERROR,  40. 

CERTIFICATE  OF  CLERK. 
See  EVIDENCE,  1,  2. 

CERTIORARL 

1.  DISTRICT  COURT  MAY  ISSUE  TO  PROBATE   COURT.— The  district   courts    of 

this  territory  have  jurisdiction  to  issue  writs  of  certiorari  to  the  probate 
courts  in  the  exercise  of  their  superintending  control  over  them.  Ter- 
ritory ex  rel.  Huntington  v.  Valdez,  553. 

2.  REMEDY  BY,  NOT  LOST  BY  FAILURE  TO   APPEAL,   WHEN.— Failure   to  take 

the  lawful  steps  for  an  appeal  from  an  adverse  proceeding,  in  the  probate 
court  at  the  term  at  which  such  proceeding  is  had,  does  not  preclude  a 
party  from  the  benefit  of  the  writ  of  certiorari  under  chapter  24  of  the 
Revised  Statutes,  in  a  case  where  the  probate  court  had  no  jurisdiction 
of  such  party  by  appearance  or  service  of  notice.  Id. 

See  ADMINISTRATORS,  10,  11;  APPEALS  AND  WRITS  OF  ERROR,  38. 

CHANCERY  JURISDICTION. 
See  EQUITY. 

CITIZENSHIP. 

1.  RIGHT  OF  ELECTION  AS  TO,  UNDER  TREATY. — The  right  of  election  secured 

to  Mexican  citizens  of  this  territory  by  the  treaty  with  Mexico,  to  retain 
their  citizenship  or  to  become  American  citizens,  was  not  required  to  be 
exercised  in  any  particular  mode,  but  could  be  exercised  and  proved  in 
any  manner  appropriate  to  the  nature  of  the  case.  Quintana  v.  Tomkins, 
29. 

2.  DECLARATION  OF  INTENTION  TO  RETAIN. —  A  declaration  of  Intention    by    a 

Mexican  citizen  to  retain  such  citizenship,  by  signing  his  name  in  a  list 
authorized  to  be  kept  by  the  clerks  of  the  prefects'  courts,  by  a  proclama- 
tion of  the  military  governor  of  the  territory,  is  a  sufficient  and  binding 
exercise  of  the  right  of  election  provided  by  the  treaty,  and  is  not  affected 
by  a  subsequently  declared  intention  to  withdraw  such  signature,  which  is 
not  shown  to  have  been  acted  on.  Id. 
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8.  RETENTION  or  MEXICAN  CITIZENSHIP  UNDER  TREATY.— The  declaration  of 
intention  to  retain  the  character  of  Mexican  citizens  provided  for  by  the 
treaty  of  Guadalupe  Hidalgo,  with  respect  to  Mexican  residents  of  this 
territory,  must  be  presumed  to  have  been  designed  to  be  made  accord- 
ing to  the  laws  of  naturalization  of  Mexico,  rather  than  those  of  the 
United  States.  Carter  v.  Territory,  317. 

4.  IDEM— PCBLIC  DECLARATION  NECESSARY.— Such  declaration  of  intention  could 
not  be  made  privately,  but  was  necessary  to  be  made  before  some  court, 
officer,  tribunal,  or  public  authority,  who  should  preserve  the  evidence 
of  it.  Id. 

6.  GOVERNOR  WASHINGTON'S  PROCLAMATION  ON  THIS  SUBJECT  UNNECESSARY.— 
The  proclamation  issued  by  acting  Governor  Washington,  in  April,  1848, 
was  not  necessary  to  enable  Mexican  residents  of  the  territory  to  elect 
to  remain  Mexican  citizens;  but  in  the  absence  of  any  such  proclamation- 
a  formal  declaration  of  an  intention  to  retain  such  citizenship  made  be- 
fore a  court  having  a  record  and  a  clerk  to  keep  the  same,  would  have 
been  sufficient.  Id. 

6.  SUCH  PROCLAMATION  AUTHORIZED.— Acting  Governor  Washington  had  com- 
petent authority,  as  the  representative  of  the  president,  and  the  execu- 
tive head  of  the  de  facto  government  then  existing  in  this  territory,  to 
issue  such  proclamation.  Id. 

1.  DECLARATION  UNDER  SUCH  PROCLAMATION  VALID.— A  declaration  of  an  in- 
tention to  retain  Mexican  citizenship  made  and  subscribed  freely,  know- 
ingly, and  without  fraud  or  deception,  before  a  probate  court,  in  accord- 
ance with  Governor  Washington's  proclamation,  was  a  valid  and  binding 
exercise  of  the  right  of  election  reserved  to  Mexican  residents  of  the 
territory,  by  the  eighth  article  of  the  treaty  of  Guadalupe  Hidalgo. 
Id. 

8.  PROOF  or  DECLARATION  INSUFFICIENT,  WHEN.— The  appearance  of  the  name 

of  a  party,  proved  to  be  in  his  own  handwriting,  subscribed,  with  others, 
to  a  declaration  of  an  intention  to  retain  the  character  of  a  Mexican  cit- 
izen, contained  in  a  book  produced  from  the  office  of  the  secretary  of  the 
territory,  but  not  shown  or  certified  to  have  been  the  record  of  the  pro- 
bate court  of  any  county,  and  there  being  nothing  to  prove  that  such 
list  was  opened  or  kept  in  pursuance  of  the  proclamation,  or  that  any 
of  the  persons  whose  names  are  included  therein  ever  appeared  before 
any  court  or  officer,  and  subscribed  such  declaration,  or  as  to  when  or 
where  the  names  were  subscribed,  is  wholly  insufficient  evidence  of  an 
exercise  of  the  right  to  elect  to  remain  a  Mexican  citizen  under  said 
treaty.  Id. 

9.  FILING  DECLARATION  OF  NATURALIZATION  DOES  NOT  PROVE  ALIENAGE.— The 

filing  of  a  declaration  of  intention  to  become  a  citizen  of  the  United 
States  by  a  Mexican  who  resided  in  this  territory  at  the  date  of  the 
treaty  of  Guadalupe  Hidalgo,  is  not  evidence  that  such  Mexican  had 
previously  elected  to  retain  his  Mexican  citizenship  under  that  treaty, 
where  such  evidence  is  offered  under  a  plea  in  abatement  to  an  indict- 
ment found  by  a  grand  jury  of  which  such  Mexican  was  foreman.  Id. 

See  PUEBLO  INDIANS,  1.  3. 

CIVIL,  LAW. 
See  CONFLICT  OF  LAWS,  4;  HUSBAND  AND  WIFE,  6. 
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CLERK'S   CERTIFICATE. 
See  EVIDENCE,  1,  2. 

COMMON    CARRIERS. 

1.  MAT  SUB  IN   COMMON  COUNTS.— A  common  carrier  suing  for  freight,  where 

it  does  not  appear  that  the  services  were  performed  under  a  special 
agreement,  or  agreement  under  seal,  may  declare  in  the  common  counts 
in  assumpsit,  and  need  not  declare  speciaUy  setting  forth  the  place  of 
receiving  and  the  place  of  delivering  the  goods.  Seligman  v.  Armijo, 
459. 

2.  WHO  is. — An  owner  of  a  wagon  train  who,   without  any  special  agreement, 

sends  his  train  to  transport  goods  for  reward  for  all  who  may  employ 
him,  and  undertakes  to  carry  the  goods  of  a  particular  owner,  assumes, 
with  respect  to  such  goods,  the  duties  and  liabilities  of  a  common  car- 
rier. Id. 

3.  EXCEPTION    OF    "UNAVOIDABLE    ACCIDENTS"    IN    BILL    OF    LADING.— The 

usual  exception  of  "unavoidable  accidents"  contained  in  a  bill  of  lad- 
ing signed  by  a  common  carrier  does  not  limit  or  restrict  his  liability  in 
any  way.  Id. 

4.  LIABILITY    OP    FREIGHTER    NOT    LIMITED   BY    STATUTE,    WHEN,— The    act 

concerning  freighters,  approved  February  1,  1866,  has  no  effect  to  limit 
the  liability  of  a  freighter  as  a  common  carrier,  where  there  is  no  agree- 
ment between  the  parties  made  in  accordance  with  the  provisions  of  the 
act.  Id. 

5.  DESTRUCTION  OF  GOODS  BY   UNITED   STATES   SOLDIERS  DOES  NOT  RELIEVE 

CARRIER. — The  liability  of  a  common  carrier  for  the  safe  delivery  of 
goods  is  not  relieved  by  showing  that  they  were  destroyed  by  an  over- 
whelming force  of  United  States  soldiers  under  the  command  of  an  army 
officer,  this  not  being  a  destruction  by  "public  enemies."  Id. 

COMMON    LAW. 
See  CONFLICT  OF  LAWS,  5. 

CONFLICT    OF    LAWS. 

1.  LEX  Loci   CONTRACTUS. — The  law  in  force  at  the  time  and  place  of  making 

a  contract  governs  its  construction,  unless  otherwise  stipulated  by  the 
parties.  Leitensdorfer  v.  Webb,  34. 

2.  CESSION  OF   CONQUERED  TERRITORY,    EFFECT  OF.— Upon  a  cession  of  con- 

quered territory  to  the  conqueror  by  a  treaty  of  peace,  the  laws  then  in 
force  there,  whether  established  by  the  conqueror  or  previously  existing, 
so  far  as  they  relate  to  the  intercourse  and  conduct  of  the  inhabitants, 
remain  in  force,  while  those  which  regulate  the  political  relations  of  the 
inhabitants  to  the  sovereign  state  are  changed.  Id. 

3.  CONQUEROR  MAY  PRESCRIBE  LAWS  FOR  CONQUERED  TERRITORY.— By  virtue 

of  the  rights  of  war,  a  conquering  nation  has  power,  without  any  formal 
act  of  legislation,  to  change  the  laws  of  conquered  territory,  and  to  pre- 
scribe new  ones  for  its  government  while  in  the  possession  of  the  con- 
queror. Ward  v.  Broad-well,  75. 

4.  CIVIL  LAW  PREVAILS  IN  NEW  MEXICO.— The  civil  law  Is    established  by 


656  INDEX. 

legislative  enactment  as  the  rule  of  practice  in    all  civil  cases    in   this 
territory.    Chavez  v.  McKnigkt,  147. 

&  COMMON  LAW  EXTENDED  TO  THIS  TEBBITOHT.— By  the  organic  act  the  com- 
mon law  is  extended  over  this  territory,  so  far  as  it  relates  to  the  regula- 
tion and  control  of  the  proceedings  of  the  supreme  and  district  courts  in 
the  determination  of  causes.  Leitentdorfer  v.  Webb,  34. 

See  ASSIGNMENTS,  «,  7;  MORTGAGES;  PROVISIONAL  GOVERNMENT. 

CONSIDERATION. 

FAILURE  or.— Money  paid  upon  a  consideration  which  has  wholly  failed  may 
be  recovered  back;  as  where  part  of  the  consideration  has  been  paid 
upon  a  purchase  of  land,  and  the  vendor  is  unable  to  make  title.  Pino  v. 

Becku-ith,  19. 

See  CONTRACTS,  8. 

CONSTITUTIONAL,  LAW. 

WHIPPING  NOT  A  " CRUEL  OR  UNUSUAL  PUNISHMENT."— The  punishment  of 
the  crime  of  stealing  mules  by  the  infliction  of  not  less  than  thirty,  nor 
more  than  sixty,  lashes  on  the  bare  back,  as  prescribed  by  the  laws  of 
New  Mexico,  is  not  a  "cruel  and  unusual  punishment,"  within  the  mean- 
ing of  article  eight  of  the  amendments  to  the  constitution  of  the  United 
States,  so  as  to  render  void  the  act  authorizing  it  Garcia  v.  Territory, 
415. 

CONTINUANCE. 

1.  BECAUSE  OF  ABSENCE  OF  TESTIMONY,  PRACTICE  AS  TO.— The  established 
practice  in  the  courts  of  this  territory  where  a  continuance  is  asked  on 
the  ground  of  the  absence  of  witnesses,  is,  that  the  affidavit  must  set 
forth  what  is  expected  to  be  proved  by  such  witnesses,  and  the  court 
then  determines  as  to  the  competency,  materiality,  and  relevancy  of  the 
testimony,  and  refuses  or  grants  the  continuance  accordingly.  Dold  v. 
Dold,  397. 

I.  IDEM — OMISSION  TO  SHOW  EVIDENCE  MATERIAL. — Where  an  affidavit  for  a 
continuance  on  such  a  ground  omits  to  state  a  fact  necessary  to 
make  the  testimony  of  the  absent  witness  relevant  and  material,  the 
presumption  is,  that  the  fact  was  not  so,  and  the  continuance  will  be 
denied;  as  where  the  affidavit  states  that  the  affiant  expects  to  prove 
by  the  witness  that  he  received  from  the  affiant  a  certain  sum  of  money 
"for  and  on  account  of"  the  adverse  party,  which  is  claimed  to  have 
been  a  payment,  without  showing  any  agency  or  privity  between  the 
witness  and  the  adverse  party.  Id. 

8.  IDEM  —  WHERB  EVIDENCE  INADMISSIBLE.  —  A  continuance  will  not  be 
granted  because  of  the  absence  of  evidence  which,  if  present,  would  be  in- 
admissible. Hence,  the  absence  of  a  transcript  of  a  former  recovery  for 
the  same  cause  of  action  will  not  authorize  a  continuance,  where  there 
is  no  plea  under  which  such  transcript  would  be  admissible.  Waldo  v. 
Beckwith,  182. 

4.  AFFIDAVIT  FOR  CONTINUANCE  FOR  ABSENCE-  OF  WITNESSES. — An  affidavit 
for  a  continuance  on  the  ground  of  the  absence  of  material  witnesses 
must  show  what  is  expected  to  be  proved  by  them.  Beall  v.  Territory, 
507. 
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5.  LACHES    OF    Co- DEFENDANTS.  —  The    laches    of    co-defendants    in    procuring 

counsel,  or  the  attendance  of  witnesses,  etc.,  ought  not  to  influence  the 
court  to  grant  a  continuance.  Id. 

6.  DILIGENCE  MUST    BE    SHOWN    TO    PROCURE.— The    absence    of    evidence  is 

no  ground  for  a  continuance  where  the  party  applying  for  the  continu- 
ance has  not  used  reasonable  diligence  to  procure  the  evidence  in  time 
for  the  trial.  Waldo  v.  Beckwith,  182. 

7.  REFUSAL  OF,   DISCRETIONARY,   AND    NOT  ERROR,   WHEN.— The  refusal  of  a 

continuance  asked  for,  on  the  ground  of  absent  testimony,  rests  in  the 
sound  discretion  of  the  court,  and  unless  there  is  a  clear  and  palpable 
abuse  of  that  discretion,  an  appellate  court  will  not  reverse  the  judgment 
because  of  such  refusal.  Thomas  v.  McConnick,  369. 

8.  AFFIDAVITS  FOR,    CLOSELY   EXAMINED.— It  is  the  duty  of  the  court  to  ex- 

amine well  into  the  consistencies  and  inconsistencies  of  affidavits  for  a 
continuance,  and  to  refuse  the  application  if  it  appears  to  have  been 
made  merely  for  delay.  Id. 

9.  INSUFFICIENCY  OF    AFFIDAVIT    FOR. — An   affidavit    for    a    continuance    be- 

cause of  the  absence  of  material  witnesses,  which  does  not  show  that 
they  have  been  summoned  or  explain  the  failure  to  summon  them,  where 
the  witnesses  reside  within  eight  miles  of  the  court,  and  which  states 
that  the  party  is  informed  that  one  of  the  witnesses  is  sick,  but  does  not 
show  the  nature  or  severity  of  his  sickness,  or  that  he  is  unable  to  at- 
tend court,  is  insufficient,  particularly  where  it  is  inconsistent  with  an 
affidavit  filed  as  ground  for  a  previous  continuance.  Id. 

See  Mandamus,  7. 

CONTRACTS. 

1.  GRATUITOUS  SERVICES. — Where  one  performs  services  for  another  with  the 

Intention  of  not  demanding  compensation,  and  is  so  understood  by  the 
other  party,  he  can  not  afterwards  maintain  an  action  for  compensation. 
Spiegelberg  v.  Mink,  308. 

2.  PROMISE  BY   OWNER   TO  PAY  FOR   POSSESSION  OF    DOCUMENT.— Where   the 

finder  of  a  document  or  title  deed  refuses  to  deliver  it  to  the  owner  until 
a  promise  is  made  by  the  latter  to  pay  a  certain  sum  therefor,  such 
promise  is  without  consideration  and  void,  and  gives  the  finder  no  lien 
upon  the  document.  De  la  0  v.  Acoma,  226. 

See   CONFLICT  OF  LAWS,  1;   CONSIDERATION;  DURESS,  3;  MASTER  AND  SERV- 
ANT, 2;   SUNDAY,    WAGERING   CONTRACTS. 

CORONER 
See  SHERIFF,  2. 

CORPORATIONS. 

CAPACITY  OF,  TO  SUB,  How  TO  BE  TESTED.— In  an  action  by  a  corporation  on 
a  note  where  the  general  issue  is  pleaded,  the  plaintiff  is  not  required  to 
prove  its  rights  to  sue  as  a  corporation,  before  introducing  the  notes  in 
evidence,  and  the  defendant  can  only  test  the  plaintiff's  capacity  to  sue 
by  a  plea  in  abatement.  Butterjleld' '«  etc.  Co.  v.  Wedeles,  528. 

See  COUNTIES,  1. 
VOL.  1-42 
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COSTS. 

ALLOWED  WHERE  DAMAGES  UNDER  ONE  HUNDRED  DOLLARS.— The  plaintiff 
in  an  action  of  debt  in  the  district  court  recovering  less  than  one  hun- 
dred dollars'  damages  is  nevertheless  entitled  to  costs.  Romero  v.  Silva, 
167. 

See  HUSBAND  AND  WIFE,  4 

COUNTIES. 

1.  MAT  BE    SUBD. — A   coumty  is  a  quasi  corporation,  and  therefore  may  sue 

and  be  sued,  by  virtue  of  the  territorial  statute,  extending  the  word 
"person"  to  bodies  "politic  and  corporate."  Donalson  v.  San  Miguel, 
263. 

2.  CLAIMS  AGAINST,  BY  WHOM  ALLOWED.— The  judge  of  probate,    and  not  the 

judge  of  the  district  court,  is  the  proper  officer  te  allow  claims  against 
a  county  in  the  first  instance.  Id. 

COURTS. 

RULES  OIP  UNITED  STATES  SUPREME  COURT  NOT  APPLIED  TO  TERRITORIAL 
COURT.— None  of  the  rules  adopted  by  the  United  States  supreme  court, 
except  the  ninety-second,  apply  to  territorial  courts.  Therefore,  rule 
83,  giving  thirty  days  to  except  to  a  master's  report,  has  no  application 
to  those  courts.  Huntington,  v.  Moore,  489. 

See  JUDGMENTS;  JURISDICTION. 

CRIMINAL,   LAW. 

L  CAPTION  OF  INDICTMENT,  SUFFICIENCY  OF.— Every  caption  of  an  indictment 
ought  to  show  that  it  was  found  by  a  grand  jury  of  the  proper  county: 
and  where  the  indictment  describes  the  grand  jurors  as  "the  grand 
jurors  of  the  territory  of  New  Mexico,  inquiring  for  the  county  of  San 
Miguel,"  etc.,  without  showing  that  they  were  chosen,  impaneled,  and 
sworn  for  the  county,  it  is  insufficient.  Contra,  Brocchus,  J.,  dissenting. 
Territory  v.  Setattles,  119. 

2.  IDEM. — Where    the   caption   of    an   indictment   states   that    the   grand   jury 

"were  impaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
body  of"  a  particular  county,  it  is  sufficient  to  show  that  they  were 
legally  selected  from  that  county,  without  a  distinct  averment  of  that 
fact.  Leonardo  v.  Territory,  291. 

3.  IDEM. — Where  in  the  caption   of  an   indictment   the   time    and  place  where 

it  was  found  are  set  forth  with  certainty  to  a  common  intent,  and  the 
character  of  the  court  designated,  and  the  grand  jury  appear  to  have 
been  sworn  for  the  body  of  the  county,  it  is  sufficient.  Tenorio  v.  Ter- 
ritory, 279. 

4.  DEFECTIVE  CAPTION  SUPPLIED  BY  THE  RECORD,  WHEX.— Deficiencies  in  the 

caption  of  an  indictment  may  be  supplied  by  the  record  in  some  cases, 
but  if  the  caption  undertakes  to  describe  the  grand  jurors,  it  must  give 
a  full  and  legal  description.  Territory  v.  Sevailles,  119. 

6.  OMISSION  OF  AVERMENT  THAT  GRAND  JURORS  SWORN.— Where  an  indict- 
ment does  not  state  that  the  grand  jurors  were  impaneled  and  sworn, 
but  says  that  they  "on  their  oath  do  present,"  it  is  sufficient.  Per 
Brocchus,  J.,  dissenting.  Id. 
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6.  FOREMAN'S   NAME    NOT    INDORSED   ON    INDICTMENT,    OBJECTION    WAIVED, 

WHEN.— Where  a  defendant  in  a  criminal  case  goes  to  trial  in  the  court 
below  without  objecting  to  the  want  of  an  indorsement  of  the  foreman's 
name  on  the  indictment,  he  is  precluded  from  making  that  objection  in 
the  appellate  court,  and  it  will  be  presumed  that  the  indictment  was 
properly  indorsed.  Leonardo  v.  Territory,  291. 

7.  INDORSEMENT    OF    FOREMAN'S    NAME    INDISPENSABLE.— The  indorsement  of 

the  foreman's  name  on  an  indictment  is  an  indispensable  act.  Per  Ben- 
edict, C.  J.  Id. 

8.  NAME  OF  JUDGE  NOT  NECESSARY  IN  CAPTION.— It  is  not  necessary  in  the  cap- 

tion of  an  indictment  to  mention  the  name  of  the  judge  holding  the 
court.  Tenorio  v.  Territory,  279. 

9.  INDORSEMENT  OF  PROSECUTOR'S  NAME  UNNECESSARY.— It  is  not  necessary 

to  the  validity  of  an  indictment  that  the  name  of  some  person  acting 
as  prosecutor  should  be  indorsed  on  it.  Id. 

10.  OMISSION  OF  "UNLAWFULLY"  IN  INDICTMENT   FOR  AGGRAVATED  ASSAULT. 

An  indictment,  under  section  11,  chapter  55,  of  the  Revised  Statutes, 
for  an  aggravated  assault,  charging  that  the  accused  "did  beat,  bruise, 
and  wound"  a  certain  person,  but  omitting  the  word  "unlawfully," 
contained  in  the  statutory  description  of  the  offense,  is  fatally  defective. 
Territory  v.  Miera,  387. 

11.  INDICTMENT  FOR  ASSAULT  WITH  INTENT  TO  KILL.— An  indictment   for    an 

assault  with  intent  to  kill  is  insufficient  unless  it  avers  that  the  assault 
was  committed  with  a  deadly  weapon  and  with  every  ingredient  neces- 
sary to  have  constituted  the  crime  of  murder  if  death  had  ensued. 
Territory  v.  Sevailles,  119. 

12.  IDEM— KNIFE,   A  DEADLY   WEAPON. — An  indictment  averring  an  assault  with 

a  knife  with  intent  to  kill  is  sufficient,  though  not  stating  the  knife  to  be 
a  deadly  weapon.  Per  Brocchus,  J.,  dissenting.  Id. 

13.  IDEM— AVERMENT     THAT    ASSAILANT    WAS    IN    STRIKING    DISTANCE.— The 

absence  of  an  averment  in  such  an  indictment  that  the  assault  was  made 
within  striking  distance  does  not  render  it  insufficient.  Per  Brocchus,  J., 
dissenting.  Id. 

14.  STATUTABLE    OFFENSE,    How    CHARGED.— An    indictment    for    a   statutable 

offense  need  not  set  it  out  in  the  words  of  the  statute,  but  may  use  equiv- 
alent words.  Per  Brocchus,  J.,  dissenting.  Id. 

15.  IDEM. — In  an  indictment  under   a  particular  statute,    the    words  of  the  act 

denning  the  crime  must  be  used,  and  a  material  variance  will  be  fatal. 
Tenorio  v.  Territory,  279. 

16.  INDICTMENT    DOES    NOT    CHARGE    Two    OFFENSES,    WHEN.— An    indictment 

charging  that  the  defendant  "did  frequent  and  keep  a  'gaming  table 
commonly  known  as  monte,  at  which  said  gaming  table  the  said,  etc.. 
did  then  and  there  play  with  cards  the  said  game,  commonly,  etc.,  with 
various  persons  then  and  there  being,  whose  names  are  to  the  grand 
jurors  aforesaid  unknown,"  etc.,  alleges  but  one  offense,  that  of  keeping 
a  gaming  table,  and  can  not  be  quashed  for  duplicity.  Territory  v. 
Copely,  571. 

17.  AVERMENT  OF  DEADLY  WEAPON  IN  INDICTMENT  FOR  MURDER.— In  an  indict- 

ment for  murder  it  is  not  necessary  to  allege  that  the  weapon  used  was 
a  "deadly"  or  "dangerous"  weapon,  except  where  the  defendant  is 
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charged  with  murder  In  the  fifth  degree  under  that  part  of  the  statute 
in  which  those  words  are  used  in  defining  the  crime,  when  the  words  of 
the  statute  must  be  followed.  Tenorio  v.  Territory,  279. 

18.  CONVICTION  OF   MURDER    IN    FIFTH    DEGREE    UNDER    COMMON    LAW    IN- 

DICTMENT.— A  defendant  may  toe  convicted  of  murder  in  the  fifth  degree 
under  an  indictment  for  murder  at  common  law  of  the  common  form. 
Id. 

19.  MURDER   IN  FIFTH    DEGREE. — Evidence  that  there  was  ill-will,  existing  at 

the  time  of  a  homicide,  between  the  prisoner  and  the  deceased,  and  that, 
the  parties  being  about  thirty-five  varas  apart,  the  deceased  took  his  gun 
from  his  shoulder  as  if  to  offend  the  prisoner,  but  did  not  present  or 
point  it  at  him,  when  the  latter  stepped  back  a  few  steps  and  fired  the 
fatal  shot,  is  sufficient  to  support  a  conviction  for  murder  in  the  fifth 
degree.  Duran  v.  Territory,  218. 

20.  RECEIVING  STOLEN  GOODS,  WHAT  CONSTITUTES. — One  who,  knowing  or  hav- 

ing good  reason  to  believe  that  goods  are  stolen,  retains  them  for  a  sin- 
gle moment,  or  permits  their  concealment  in  his  house,  either  for  the 
purpose  of  appropriating  them  to  his  own  use  or  for  the  purpose  of 
obtaining  the  reward,  may  be  convicted  of  receiving  stolen  goods-  Leo- 
nardo v.  Territory,  291. 

21.  RECEIVING  STOLEN  GOODS— PREVIOUS  CONVICTION  OF  THIEF  UNNECESSARY. 

A  receiver  of  stolen  goods  may  be  tried  and  convicted  without  a  previous 
arrest,  trial,  and  conviction  of  the  thief.  Id. 

22.  DEFENDANT    IN    CAPITAL    CASE    ENTITLED  TO  LIST  OF  JURY. — Under  the 

statutes  of  this  territory  the  defendant  in  a  capital  case  Is  entitled  to  a 
list  of  the  jury  accepted  for  the  term  upon  demanding  it  twenty-four 
hours  before  trial,  and  if  such  demand  be  refused,  a  judgment  of  convic- 
tion will  be  reversed.  Territory  v.  Rivera,  640. 

23.  ROBBERY— VIOLENT  TAKING,  NECESSITY  OF.— It  is  not  error  to  refuse  to  In- 

struct the  jury  on  the  trial  of  an  indictment  for  robbery,  that  in  order 
to  a  conviction  they  must  find  that  the  defendant  did  "with  force  and 
violence  take  the  property,1'  because  it  Is  sufficient  If  the  taking  was 
"with  force  and  arms,"  or  "by  assault  and  putting  in  fear."  Territory  v. 
Abeita,  545. 

See  CONSTITUTIONAL  LAW;  JURISDICTION,  10,  11;  LEGISLATURE,  POWERS  OF. 

CRUEL  OR  UNUSUAL  PUNISHMENT. 
See  CONSTITUTIONAL  LAW. 

DEADLY   WEABON. 
See  CRIMINAL  LAW,  12,  17. 

DECEDENTS'  ESTATES. 
See  ESTATES  OF  DECEASED  PERSONS. 

DEFAULT. 
See  PLEADING  AND  PRACTICE,  39,  40,  41,  42;  PROMISSORY  NOTES,  L 

DEMAND. 
See  PROMISSORY  NOTES,  L 
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DEMURRER. 
See  PLEADING  AND  PRACTICB. 

DEPOSITARY. 
See  RECEIVER  OF  PUBLIC  FuNoa 

DEPOSITIONS. 

See    APPEALS   AND    WRITS   OF   ERROR,    22,  23;    EQUITY,    13;    PLEADING  AND 

PRACTICE,  37. 

DEPUTY  CLERK,   CERTIFICATE  BY. 
See  EVIDENCE,  2. 

DIVORCE. 
See  HUSBAND  AND  WIFE,  1,  3. 

DOTAL  PROPERTY. 
See  HUSBAND  AND  WIFE,  2,  3,  4,  7,  8. 

DUPLICITY. 
See  CRIMINAL  LAW,  16. 

DURESS. 

1.  Of  IMPRISONMENT. — To   constitute    duress,    an  imprisonment    must   be    tor- 

tious,  and  without  lawful  authority,  or  by  an  abuse  of  lawful  authority. 
McDonald  v.  Carlton,  172. 

2.  LAWFUL  IMPRISONMENT  is    NOT. — Imprisonment    under    regular    and    lawful 

process,  upon  probable  cause  and  without  malice,  does  not  constitute  duress 
so  as  to  invalidate  a  contract  entered  into  by  the  prisoner  to  procure  his 
freedom,  unless  he  has  been  induced  thereto  by  unlawful  force  or  priva- 
tions. Id. 

3.  RE-ENLISTMENT    BY    SOLDIER    LAWFULLY    IMPRISONED. — A   contract  of   re- 

enlistment  voluntarily  entered  into  by  a  soldier  while  under  lawful  ar- 
rest for  a  military  offense,  through  the  friendly  counsel  of  his  guards, 
but  without  any  request  or  solicitation  of  the  enlisting  officer,  though 
upon  his  promise  that  the  charge  pending  will  be  dismissed  if  the  sol- 
dier's future  conduct  is  good,  is  not  invalid  for  duress.  Id. 

EJECTMENT. 
See  EQUITY,  7. 

ENLISTMENT. 
See  DuREsa 

EQUITY. 

1.  CHANCERY  JURISDICTION  OF  TERRITORIAL  COURTS.— The  chancery  jurisdic- 
tion of  the  courts  of  this  territory  is  derived  from  the  organic  act  and 
other  acts  of  congress,  and  is  the  same  as  is  vested  in  the  courts  of  the 
United  States  possessing  chancery  powers,  combining  the  jurisdiction  of 
United  States  circuit  and  district  courts  with  that  arising  under  terri- 
torial laws.  Qutierres  v.  Pino,  392. 
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2.  EQUITY  GIVES  NO  RELIEF  AGAINST  VOID  JUDGMENT,  WHEN.— A  bill  In  equity 

will  not  lie  to  restrain  the  execution  of  a  judgment  which  is  absolutely 
void,  because  the  party  aggrieved  has  an  adequate  legal  remedy  by  an 
action  of  trespass  against  any  officer  attempting  to  enforce  such  judg- 
ment. /(/. 

3.  EXPENSE  AND  INCONVENIENCE  OF  LEGAL  REMEDY.— The  fact  that  the  legal 

remedy  for  a  wrong  Is  expensive  or  inconvenient,  or  that  the  party  is 
likely  to  obtain  insufficient  damages,  will  not  give  a  court  of  chancery 
jurisdiction.  Id. 

4.  STATUTE  ABOLISHING  DISTINCTION  BETWEEN  LAW  AND  EQUITY. — The  terri- 

torial statute  of  July  12,  1851,  abolishing  the  distinction  between  courts 
of  law  and  equity  as  to  their  jurisdiction  and  practice,  is  not  binding  on 
the  courts  of  the  territory,  the  legislature  having  no  power  to  pass  such 
a  law.  Id, 

5.  MISTAKE  OF  LAW  AS  GROUND  OF  RELIEF.— A  mistake  of  law  by  the  parties 

to  a  decree  by  consent  is  not  ordinarily  a  ground  of  relief  in  equity.  Per 
Bristol,  J.,  dissenting.  Maxwell  etc.  Co.  v.  Thompson,  603. 

«.  POSSESSION  OF  CHATTEL  NOT  INTEBFEBBED  WITH  IN  EQUITY,  WHEN.— A 
court  of  equity  will  not  interfere  to  take  personal  property  from  one 
party  and  give  it  to  another  before  a  hearing  upon  the  bill  Muftis  v. 
Herrera,  362. 

7.  BILL  TO  PBOTECT  POSSESSION  RECOVERED  IN  EJECTMENT. — Where,  after  the 

plaintiff  has  recovered  in  ejectment  and  been  put  in  possession,  the  de- 
fendant re-enters  upon  the  premises,  expels  the  plaintiff,  and  destroys 
his  crop,  etc.,  a  bill  will  lie  to  restore  the  plaintiff  to  possession  and  to 
enjoin  the  defendant  from  further  molesting  or  disturbing  him  therein, 
there  being  no  adequate  legal  remedy.  Romtro  v.  Mufiog,  314. 

8.  ANSWEB  TAKEN  AS  TBUE,  WHEN. — When  a  cause  is  set  down  for  hearing  on 

the  bill,  answer,  and  exhibits,  the  answer  must  be  taken  as  true,  but 
may  be  dissected  by  the  court  to  determine  what  it  admits  or  proves.  De 
la  O  v.  Acoma,  226. 

9.  MATTEBS  OF  DEFENSE  NOT  RESPONSIVE  TO  BILL,  How  SET  UP.— Matters  of 

defense  in  a  suit  not  strictly  responsive  to  the  bill  must  be  set  up  by  a 
cross-bill,  and  not  in  the  answer.  Huntington  v.  Moore,  489. 

10.  MATTBB  NOT  RESPONSIVE  TO  BILL  MUST  BE  PROVED.—  The  rule  in  equity  is 

that  matter  in  an  answer  not  responsive  to  the  bill  must  be  proven,  even 
though  the  answer  is  sworn  to.  Id. 

11.  CONSOLIDATION  OF  CBOSS-SUIT  AND  ORIGINAL  SUIT.— There  is  no  such  thing 

in  equity  practice  as  consolidating  the  issue,  raised  by  a  cross-bill  and 
answer  with  those  raised  by  the  original  bill  and  answer,  although  the 
bill  and  cross-bill  may  be  heard  together.  Id. 

12.  FAILUBE  TO  OBJECT  TO  DBAFT  REPOBT  OF  MASTEB  IN  CHANCEBY.— Where 

a  party  to  a  suit  in  chancery,  which  has  been  referred  to  a  master,  re- 
fuses to  comply  with  the  master's  summons  to  appear  and  file  objections 
to  his  draft  report,  it  is  the  settled  practice  that  no  objection  made  by 
such  party  to  the  report  after  it  is  filed  will  be  heard.  Id. 

13.  COMMISSIONEB'S    AUTHORITY    TO    TAKE    DEPOSITIONS    NOT    EXCLUSIVE.— Not- 

withstanding the  appointment  of  a  commissioner  to  take  the  testimony 
in  a  cause,  depositions  may  be  taken  before  the  chancellor,  upon  legal 
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notice  to  the  adverse  party,  and  used  upon  the  triaL  Martinez  v.  Lucero, 
208. 

See  APPEALS   AKD   WRITS  OF  ERROR,  32,  33,  34;  BILLS  OF  REVIEW;  EXECU- 
TIONS, 3. 

ERRORS. 
See  APPEALS  AND  WRITS  OF  ERROR. 

ESTATES   OF  DECEASED  PERSONS. 

1.  PAROL  EVIDENCE  AS  TO  COMPENSATION  OF  APPRAISER  OF  ESTATE.— Parol  evi- 

dence is  admissible  to  show  that  an  appraiser  of  a  decedent's  estate 
agreed  to  serve  without  compensation,  and  also  that  he  performed  no 
service.  Spiegelberg  v.  Mink,  308. 

2.  APPRAISER'S  RIGHT  TO  COMPENSATION.— Where  an  administrator  has  joined 

with  a  duly  appointed  appraiser  in  listing  and  valuing  the  property  of  the 
estate,  and  has  accepted  and  acted  upon  the  appraisement  without  objec- 
tion, expressing  himself  as  satisfied  with  it,  he  can  not  resist  payment  of 
the  appraiser's  legal  fees  on  the  ground  that  no  services  were  performed. 
Id. 

3.  APPRAISER'S  WAIVER  OF  COMPENSATION.— Clear  and  satisfactory  proof  will 

be  required  to  defeat  the  claim  of  an  appraiser  of  a  decedent's  estate 
to  the  fees  allowed  by  law,  on  the  ground  that  he  consented  to  serve 
gratuitously.  Id. 

ESTOPPEL. 
See  PARTNERSHIP,  8. 

EVIDENCE. 

1.  CERTIFICATE  MUST  STATE  FACTS.— A  clerk's  certificate  to  a  list  of  names,  ap- 

pended to  a  declaration  of  intention  to  remain  Mexican  citizens,  that  "it 
is  a  correct  list  of  all  who  have  elected"  in  a  particular  county  "to  retain 
the  character  of  Mexican  citizens,"  is  insufficient,  because  it  states  merely 
the  judgment  of  the  officer  and  not  the  facts  as  to  the  persons  so  named 
having  appeared  before  such  officer  and  subscribed  such  declaration,  etc. 
Carter  v.  Territory,  317. 

2.  CERTIFICATE  BY  DEPUTY  CLERK  INSUFFICIENT,  WHEN.— A  certificate  signed 

by  one  as  "deputy"  in  the  name  of  his  principal  as  clerk  of  a  court  is 
not  a  sufficient  authentication  of  an  official  document,  it  seems,  where 
there  is  no  law  authorizing  the  appointment  of  a  deputy.  Id. 

3.  PROOF  OF  EXECUTIVE  PROCLAMATION  INSUFFICIENT,  WHEN.— The  mere  pro- 

duction of  a  copy  of  an  executive  proclamation,  not  certified  by  any  per- 
son without  any  proof  that  it  was  ever  published,  is  insufficient  proof 
of  the  issuance  of  such  proclamation.  Id. 

4.  DESCRIPTIVE  ROLL  OF  SOLDIER  AS  EVIDENCE  OF  AGE. — On   a  trial  of   the 

right  of  one  enlisted  as  a  soldier  in  the  United  States  army,  to  be  dis- 
charged on  habeas  corpus,  on  the  ground  that  he  was  a  minor  when  en- 
listed, the  descriptive  roll  made  out  at  his  enlistment,  stating  his  age  to 
be  over  twenty-one,  is  important  evidence  of  that  fact.  Green  v.  Swell, 
166. 

5.  PRESUMPTION  IN    FAVOR  OF  MAJORITY.— Where  the  descriptive  roll  states 

the  recruit  to  have  been  over  twenty-one,  and  he  has  since  received  pay, 
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subsistence,  eta,  as  a  properly  enlisted  soldier,  without  objection,  the 
presumption  is  in  favor  of  the  regularity  of  the  proceedings  of  the  enlist- 
ing officer,  and  that  such  recruit  was  of  lawful  age  until  he  establishes 
the  contrary  by  proof  of  an  evident  and  decided  character.  /'/. 

6.  OPINIONS  AS  TO  AGK  FROM  PERSONAL  APPEARANCE.— Opinions  of  witnesses 

as  to  the  age  of  such  a  person  from  his  appearance  are  very  uncertain 
and  unsatisfactory  evidence  on  that  point.  Id. 

7.  ACT  OF  MINISTERIAL  OFFICER    NOT  CONCLUSIVE  EVIDENCE.— Where   one 

acts  in  a  ministerial  capacity  under  a  positive  statute,  his  act  is  not  con- 
clusive as  to  any  matter  essential  to  the  performance  of  any  statutory 
provision.  Zeckendorf  v.  Hutchison,  476. 

8.  EVIDENCE  OF  IDENTITY  or  WATCH. — The  testimony  of  witnesses  who  have 

examined  and  written  down,  or  seen  others  write  down,  the  number  of  a 
watch,  is  evidence  of  a  more  satisfactory  character,  and  of  a  higher  grade 
as  to  its  identity,  than  that  of  witnesses  who  testify  merely  from  the 
general  appearance  of  the  watch.  Euhe  v.  Abren,  247. 

9.  IDEM— TESTIMONY  OF  WATCHMAKER.— The  testimony  of  a  watchmaker  who 

has  repaired  the  watch  and  can  identify  the  particular  repairs  made  by 
him,  is  especially  valuable  in  such  a  case.  Id. 

10.  EVIDENCE  OF  FORMER  RECOVERY  INADMISSIBLE,  WHEN.— Under  the  general 

Issue  in  assumpsit,  evidence  of  a  former  recovery  not  pleaded  is  inad- 
missible. Waldo  v.  Beckwith,  182. 

11.  EVIDENCE  OF  CUSTOM  RESPECTING  POSSESSION  OF  PUBLIC  LAND.— Where  a 

plaintiff  in  ejectment  is  endeavoring  to  prove  a  prescriptive  right  to  land 
of  which  he  claims  to  have  entered  into  possession  in  1823,  evidence  is 
admissible  to  show  what  was  the  custom  under  the  Spanish  and  Mexican 
governments  with  respect  to  getting  possession  of  the  public  domain. 
Pino  v.  Hatch,  125. 

12.  SURRENDER  OF  POSSESSION  WHERE  TITLE  FAILS. — Where,  in   an  action  to 

recover  purchase  money  paid  for  land  the  title  to  which  has  failed,  there 
is  no  evidence  to  show  who  has  possession,  but  the  answer  alleges  the 
plaintiff  to  be  in  possession,  it  will  be  presumed  that  the  plaintiff  gave 
or  tendered  possession,  with  payment  of  rent,  before  bringing  the  action. 
Pino  v.  Beckwith,  19. 

13.  ATTORNEY  COMPETENT  WITNESS  FOR  CLIENT.— An  attorney  is  a  competent 

witness  for  his  client.    Beall  v.  Territory,  507. 

14.  FORMER   ADMINISTRATOR    COMPETENT    WITNESS   FOR    SUCCESSOR.— A    for- 

mer administrator  de  bonis  non  is  a  competent  witness  for  one  subsequently 
appointed  in  a  suit  relating  to  the  estate,  where  such  witness  is  not  shown 
to  be  interested  in  the  event  of  the  suit.  Id. 

15.  PARTY  TO  RECORD  NOT  A  COMPETENT  WITNESS— A  party  on  the  record, 

though  divested  of  all  interest,  is  not  a  competent  witness.  Pino  v. 
Beckwith,  19;  Ward  v.  Broadwell,  75. 

16.  PARTY  SIGNING  REPLEVIN   BOND  AS  AGENT  NOT  COMPETENT.— One  signing 

a  replevin  bond  as  the  plaintiff's  agent,  is  disqualified  by  his  interest  from 
being  a  witness  for  the  plaintiff,  though  he  denies  that  he  is  interested. 
Ward  v.  Broadwell,  75. 

17.  PROOF  OF  INTEREST  OF  WITNESS,  How  MADE.— A  witness'  interest  may  be 

shown  by  his  examination  on  his  voir  dire,  or  by   evidence  aliunde,  but 
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the  objecting  party  must  elect  between  these  methods,  and  can  not  resort 
to  both.    Id 

See  APPEALS  AND  WRITS  OF  EBBOR,  22,  23,  26;  ATTORNEY  AND  CLIENT; 
HABEAS  COBPUS,  3;  JUDICIAL  NOTICE;  LOST  INSTRUMENT,  2;  PARTNER- 
SHIP, 1,  2;  PLEADING  AND  PRACTICE,  37,  38. 

EXECUTIONS. 

1.  NOT   SIGNED  BY  JUSTICE.— An  execution   from  a  justice's  court  not  signed 

by  the  justice,  but  by  the   sheriff  to  whom  it  is  directed,  is  void  on  its 
face.    Munis  v.  Herrera,  362. 

2.  LEVY  UNDFR    VOID,    REMEDY    FOR. — An   execution  void  on  its   face    Is  no 

protection  to  an  officer  making  a  levy  on  chattels  thereunder,  and  he  la 
liable  therefor  In  replevin,  trespass,  or  trover.    Id. 

a  IDEM— BILL  IN  EQUITY  WILL  NOT  LIB  FOR.— The  legal  remedy  for  such 
wrongful  levy  being  complete  and  adequate,  a  bill  in  equity  will  not  lie 
to  compel  a  restoration  of  the  property  and  an  account  of  the  damages. 
Id. 

See  JUDGMENTS,  3,  8. 

FEMES-COVERT. 
Bee  HUSBAND  AND  WIFE;  INJUNCTIONS,  & 

FILING,    WHAT   IS. 
See  PLEADING  AND  PRACTICE,  45. 

FINDER    OF    LOST    DOCUMENT. 
See  LOST  INSTRUMENTS,  3. 

FORCIBLE    ENTRY    AND    DETAINER. 

COMPLAINT  IN.— In  a  complaint  for  forcible  entry  and  detainer,  the  property 
should  be  particularly  described,  so  as  to  enable  the  sheriff  to  give  pos- 
session, and  the  mode  in  which  the  defendant  unlawfully  got  possession 
should  be  specified.  Sanchez  v.  Luna,  238. 

FORMER   RECOVERY. 
See  EVIDENCE,  10. 

FRAUD. 
See  ATTACHMENT,  1;  PARTNERSHIP,  4,  T. 

GAMBLING   DEVICE. 

HOBSE-RACB  IS.— A  horse-race  is  a  "gambling  device"  within  the  meaning 
of  sec.  4,  c.  36,  p.  246,  of  the  Compiled  Laws  of  New  Mexico,  and  there- 
fore a  note  given  for  a  bet  on  a  horse-race  is  made  void  by  that  section. 
Joseph  v.  Miller,  621. 

GAMING. 
See  CRIMINAL  LAW,  16;  WAGERING  CONTRACTS 

GANANCIAL   PROPERTY. 
See  HUSBAND  AND  WIFE,  7. 
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GRANTS. 
See  MEXICAN  G  HANTS. 

GRATUITOUS    SERVICES. 
See  CONTRACTS,  L 

GUADALUPE   HIDALGO.    TREATY   OF. 
See  CITIZENSHIP;  MEXICAN  GRANTS,  4;  PROVISIONAL  GOVERNMENT,  8. 

GUARDIAN    AND    WARD. 

1.  EXTRAORDINARY    PRESCRIPTION   BETWEEN   MINOR   AND  TUTOR.— To  a  suit 

upon  a  document  executed  in  New  Mexico  in  1823  by  the  mother  and 
step-father  of  an  infant  three  years  of  age,  acknowledging  the  receipt  of 
money  belonging  to  such  infant  and  coming  into  their  hands  as  his 
tutors,  and  promising  to  pay  it  over  without  interest  on  his  coming  of 
age,  only  the  extraordinary  prescription  of  thirty  years,  under  the 
Spanish  law  then  prevailing,  can  be  pleaded,  and  such  period  begins  to 
run  only  after  the  infant  has  attained  the  age  of  twenty-five.  Ortiz  v. 
Salazar.  355. 

2.  INFANT  ENTITLED  TO  INTEREST  IN  SUCH  CASE.— In  a  suit  against  the  tutor  to 

recover  money  so  received,  the  former  infant  is  entitled  to  legal  interest 
thereon  from  the  time  of  attaining  his  majority.  Id. 

See  PARENT  AND  CHILD. 

HABEAS    CORPUS. 

1.  FOB    CHILD,    WHAT    CONSIDERED   ON. — On    habeas    corpus  brought    for    the 

purpose  of  transferring  a  minor  child  from  one  custody  to  another,  the 
welfare  of  the  child  is  considered,  as  well  as  the  rights  of  the  respective 
parties  to  its  custody.  Bustamento  v.  Analla,  255. 

2.  MOTHER'S  UNFITNESS  FOR  CUSTODY  OF  CHILD  IMMATERIAL,  WHEN. — Where  a 

mother  sues  out  a  writ  of  habeas  corpus  to  obtain  the  custody  of  her  minor 
child,  illegally  held  as  a  peon  or  servant  by  a  stranger,  the  rejection  of 
evidence  of  the  plaintiff's  unfltness  to  have  the  custody  of  such  child  is 
not  error  as  against  the  defendant,  such  evidence  not  being  material  to 
the  issue  between  the  parties.  Id. 

3.  WILLINGNESS   OF    CHILD   TO    REMAIN   IN   SERVICE.— The   testimony  of  the 

child  in  such  a  case,  that  she  is  willing  to  remain  in  the  defendants 
service,  is  not  satisfactory  evidence.  Id. 

HOMICIDE. 
See  CRIMINAL  LAW,   17,   18,  19. 

HORSE-RACE. 
See  GAMBLING  DEVICE. 

HUSBAND   AND   WIFE. 

L  DECREE  NECESSARY  TO  SEPARATION  OF. —According  to  the  principles  of 
the  civil  law,  a  separation  from  bed  and  board,  or  a  dissolution  of  the 
conjugal  association,  must  be  decreed  by  a  competent  tribunal,  and  the 
consent  of  the  parties  is  not  enough.  Martinez  v.  Lucero,  208. 
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2.  WIFE'S  RIGHT  TO  RECOVER  DOTAL  PROPERTY.— Without  a  decree  of  disso- 

lution of  the  conjugal  association,  a  wife  can  not  recover  from  her  hus- 
band, or  resume  the  administration  of  her  separate  dotal  property  with- 
out showing  waste  or  dissipation  of  it  by  the  husband,  especially  where 
she  has  voluntarily  abandoned  him  without  cause,  and  is  living  in  adultery 
with  another.  Id. 

3.  DOTAL  PROPERTY,  WHAT  is. — Dotal  property  is  the  capital  given  to  the  hus- 

band by  the  wife,  or  some  one  for  her,  before  or  after  the  marriage,  for 
the  purpose  of  supporting  the  matrimonial  expenses.  Id. 

4.  COSTS  ON  BILL  TO  RECOVER  DOTAL  PROPERTY.— On  the  dismissal  of  a  bill 

filed  by  a  wife  to  recover  her  dotal  property,  because  the  conjugal  asso- 
ciation still  continues,  the  costs  must  be  decreed  against  the  husband,  he 
being  the  lawful  custodian  and  administrator  of  the  wife's  estate,  and 
therefore  liable  for  expenses  which  she  may  incur.  Id. 

5.  NON-JOINDER  OF  HUSBAND  IN   SUIT  BY  WIFE.— Where  a  wife  sues  in  her 

own  name  without  joining  her  husband,  and  no  objection  is  made  on 
that  ground  in  the  court  below,  such  objection  cannot  be  made  in  the 
supreme  court.  Chavez  v.  McKnight,  147. 

6.  WIFE    MAY   SUB  HUSBAND  BY  CIVIL  LAW. — Although  by   the   civil  law    a 

wife  is,  in  general,  prohibited  from  suing  without  her  husband's  consent, 
she  is  not  thereby  prohibited  from  instituting  suits  against  him  and 
other  defendants,  where  she  has  a  legal  or  equitable  cause  of  suit.  Id. 

7.  GANANCIAL  PROPERTY,   WHAT    is.— By   ganancial  property  is  meant   that 

which  is  increased  or  multiplied  during  the  marriage.    Id. 

8.  WIFE'S  LIEN  TO  SECURE  DOTAL  PROPERTY.— Under  the  civil  law  a  wife  has 

a  tacit  lien  or  mortgage  on  her  husband's  property,  of  the  same  efficacy 
as  a  written  mortgage,  to  the  amount  of  the  dotal  property  of  which  he 
became  possessed  through  her.  Id. 

9.  EXTENT  OF  LIEN  IN  SUCH  CASES.— Such  lien  of  the  wife  extends  to  prop- 

erty alienated  by  the  husband  before  dissolution  of  the  community  and 
to  that  acquired  by  the  community,  as  well  as  to  the  husband's  property, 
if  necessary  to  satisfy  the  lien.  Id. 

10.  REGISTRATION  OF  SUCH  LIEN  UNNECESSARY.— No  registration  of  such  lien 

is  necessary,  the  marriage  being  itself  sufficient  notice  of  it.    Id. 

11.  SUCH  LHSN   NOT  DIVESTED  BY   PROCESS  OF   CREDITOR.— The  wife's  lien  in 

such  cases  is  not  divested  by  the  levy  of  process  by  a  creditor  of  the 
husband  nor  by  a  sale  on  execution. 

12.  MORTGAGE  BY   FEME-COVERT,    WHEN   VOID.  — A   mortgage    executed  by   a 

wife  of  her  realty,  without  her  husband  joining  therein  as  required  by 
statute  is  void,  and  can  not  be  enforced  at  law,  or  in  equity,  though  at 
the  time  of  its  execution  she  was  living  apart  from  her  husband  under  an 
agreement  with  him  that  she  was  to  have  the  entire  management  and 
disposal  of  her  property.  Edgar  v.  Baca,  613. 
See  INJUNCTION,  3. 

ILLEGAL  CONTRACTS. 
See  WAGERING  CoNTRACTa 

ILLEGITIMATE  CHILD. 
See  PARENT  AND  CHILD. 
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IMPRISONMENT. 
See  DURESS. 

INDIANS. 
See  INTERCOURSE  ACT;  PUEBLO  INDIANS. 

INDICTMENT. 
See  CRIMINAL,  LAW. 

INFANCY. 
See  GUARDIAN  AND  WARD;  PARENT  AND  CHIIJX 

INJUNCTION. 

1.  AGAINST  TRESPASS.— An  injunction   will  lie  to  restrain  trespass   for    which 

there  is  no  adequate  remedy  at  law.    Romero  v.  Munos,  314. 

2.  JURISDICTION  TO  PREVENT  TRESPASS— A  court  of  equity  has  no  jurisdiction 

to  interfere  to  prevent  a  trespass  which  is  not  irreparable  by  reason  of 
the  character  of  the  property,  and  the  injury,  or  the  irresponsibility  of 
the  party,  and  for  which  there  is  an  adequate  remedy  at  law.  JIunit  v. 
Herrera,  362. 

3.  To    ENFORCE    WIFE'S   DOTAL    LIEN.— An  injunction  lies  at   the  suit  of    a 

wife  to  prevent  a  sale  on  execution  of  the  husband's  property  and  of 
that  acquired  by  the  community  by  one  of  his  creditors,  where  the  amount 
of  such  property  is  not  sufficient  to  satisfy  her  lien  for  her  dot,  brought 
to  her  husband.  Chavez  v.  McKnight,  147. 

See  JUDGMENTS,  3. 

INJUNCTION  BOND. 
See  PLEADING  AND  PRACTICE,  44 

INSOLVENT  DEBTORS. 
See  ASSIGNMENTS;  JUDGMENTS,  & 

INSTRUCTIONS. 

See  APPEALS  AND  WRITS  OF  ERROR,  10;  PLEADING  AND  PRACTICE,  27,  28,  29,  30, 
31,  32,  33,  34,  35,  36. 

INTERCOURSE   ACT. 

1.  AVERMENT   IN    ACTION    TO  RECOVER  PENALTY  UNDER.— In  an  action    to 

recover  a  penalty  under  the  eleventh  section  of  the  intercourse  act  of 
1834  for  settling  on  Indian  lands,  the  declaration  must  aver  that  the  land 
settled  on  belonged  to  the  Indians  "by  treaty  with  the  United  States," 
or  it  will  be  bad  on  demurrer.  United  States  v.  Lucero,  422. 

2.  MlSDESCHIPTION     OF   THE    LAND    AS   TO    OWNERSHIP    IN     SUCH     CASE.— A     mis- 

description  of  the  land  in  such  a  case,  with  respect  to  the  parties  to 
whom  it  is  alleged  to  belong,  will  be  fatal.  Id. 

3.  ALLEGATION  THAT   SETTLEMENT  WAS   "UNLAWFUL,"   NECESSARY. — An  aver- 

ment that  the  settlement  was  "unlawful"  or  "wrongful"  is  necessary 
in  such  an  action.  Id. 
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4.  ACTION  FOB  PENALTY  TTNDKB.— An  action  to  recover  the  penalty  prescribed 

by  the  intercourse  act  of  1834,  for  unlawfully  settling  upon  Indian  lands, 
can  be  maintained  only  with  respect  to  land  belonging,  secured,  or  granted 
to  an  Indian  tribe  "by  treaty  with  the  United  States,"  and  the  petition 
must  show  that  fact,  or  it  will  be  bad  on  demurrer.  United  States  v. 
Santistevan,  583. 

5.  IDEM. — An  action  for  the  penalty   prescribed  by  the  intercourse  act  of  1834 

for  settling  on  Indian  lands,  is  maintainable  only  respecting  land  belong- 
ing, secured,  or  granted  to  an  Indian  tribe  "by  treaty  with  the  United 
States,"  and  a  petition  not  showing  that  fact,  but  alleging  that  the  land 
settled  on  belonged  to  a  pueblo  of  Indians,  and  was  secured  to  them 
"by  patent  from  the  United  States,"  is  bad  on  demurrer.  United  States 
v.  Varela,  593. 

See  PUEBLO  INDIANS,  1,  I,  5. 

INTEREST. 

ON  PURCHASE  MONEY  WHERE  TITLE  FAILS.— In  an  action  to  recover  pur- 
chase money  for  land  for  which  the  title  has  failed,  interest  is  recover- 
able from  the  time  the  vendor  was  notified  of  the  intention  to  reclaim  the 
consideration.  Pino  v.  Beckwith,  19. 

See  GUARDIAN  AND  WARD,  2. 

INTERLOCUTORY   ORDER. 

WHAT  is. — Any  order  or  decree  made  during  the  progress  of  a  cause,  which 
does  not  wholly  dispose  of  the  merits  of  the  case,  is  interlocutory  only. 
Huntington  v.  Moore,  471. 

See  APPEALS  AND  WRITS  OF  ERROB,  3. 

JUDGMENTS. 

1.  JUDGMENT  AS  A  LIEN,    NO   STATUTE  RELATING  TO.— The  statutes  of  New 

Mexico  are  silent  as  to  the  effect  of  a  judgment  as  a  lien,  and  as  to  the 
manner  of  distributing  the  assets  of  insolvent  estates  among  the  cred- 
itors, and  the  courts  are  compelled  to  resort  to  the  civil  laws  of  Spain 
and  Mexico  for  a  rule  to  guide  them  in  determining  the  priorities  among 
creditors  in  such  cases.  Crenshaw  v.  Delgado,  376. 

2.  JUDGMENT     CREDITOR    OF    DECEASED    INSOLVENT.— A  creditor  who  has  re- 

covered judgment  against  his  debtor  in  his  life-time,  but  has  not 
sued  out  execution,  upon  reviving  such  judgment  by  scire  facias  against 
the  administrators  of  the  debtor  after  his  death,  has  no  priority  over 
other  creditors  where  the  estate  is  insolvent,  and  is  entitled  only  to  pay- 
ment pro  rata  with  other  creditors  having  no  legal  preference.  Id. 

3.  INJUNCTION   LIES  TO  RESTRAIN   EXECUTION   IN  SUCH  CASE.— Such  creditor 

may  be  enjoined  from  enforcing  his  judgment  beyond  the  pro  rata  share 
to  which  he  may  be  entitled.  Id. 

4.  JUDGMENT  WITHOUT  SUBMISSION  TO  JURY  ERRONEOUS,  WHEN.— After  a  plea 

of  the  general  issue  in  an  action  for  the  recovery  of  real  property,  a 
judgment  rendered  in  the  absence  of  the  defendant,  and  without  a  sub- 
mission to  a  jury,  is  erroneous  and  must  be  reversed.  Bario  v.  Blumner, 
552. 
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R.  REVERSAL  BT  THI  LATB  SUPKBIOB  COURT  BINDING.— A  Judgment  of  the  su- 
perior court  established  under  the  "Kearny  Code"  reversing  a  decis- 
ion of  the  circuit  court  In  favor  of  the  plaintiff  in  an  attachment  suit 
upon  a  preliminary  issue,  joined  by  plea  to  the  affidavit,  and  granting  a 
new  trial  of  such  issue,  is  binding  on  the  territorial  district  court  to 
which  the  cause  is  afterwards  transferred,  and  such  preliminary  issue 
must  be  retired  before  the  court  can  proceed  to  a  trial  on  the  merits. 
Avbry  v.  Xanglf,  115. 

6.  JUDGMENT  or  ANOTHER  STATE  OB  TERRITORY,  ACTION  ON.— In  an  action  on 

ft  judgment  of  another  state  or  territory  where  the  transcript  of  such 
judgment  is  duly  authenticated  as  required  by  act  of  congress,  the  fact 
that  the  transcript  shows  that  the  case  was  tried  without  a  jury  and 
does  not  show  that  a  jury  trial  was  waived,  does  not  render  the  judgment 
invalid,  where  it  appears  that  both  parties  were  present  at  the  trial  in 
person  or  by  counsel,  and  where  it  is  not  shown  that  such  judgment  could 
not  be  enforced  in  the  state  in  which  it  was  rendered.  Stewart  v.  Max- 
well, 563. 

7.  ALTERNATIVE  JUDGMENT  TO  ENFORCE  SPECIFIC  PERFORMANCE.— A  justice 

of  the  peace  has  no  jurisdiction  to.  enforce  specific  performance  of  a 
contract  to  build  a  house  upon  a  certain  tract  of  land,  by  an  alternative 
judgment  requiring  the  defendant  to  build  the  house  or  to  pay  a  certain 
sum.  Murds  v.  Herrera,  362. 

8.  ALTERNATIVE  JUDGMENT,   EXECUTION  ON,   VOID  WHEN.— An  execution  to 

enforce  such  an  alternative  judgment  of  a  justice  is  void  on  its  face.    Id. 

See  APPEALS  AND  WRITS  OF  EBROR,  1,  4;  EQUITY,  2;  MANDAMUS,  1,  5; 
MASTER  AND  SERVANT,  9;  PLEADING  AND  PRACTICE,  39,  40,  41,  42,  43, 
44. 

JUDICIAL,  NOTICE, 

1.  OF  HISTORICAL  FACTS.— Judicial  notice  will  be  taken  of  public  and  notori- 
ous facts  in  the  history  of  New  Mexico.  Carter  v.  Territory,  317. 

2  OF  STATUS  OF  PUEBLO  INDIAN&— The  court  will  take  judicial  notice  of 
the  history  and  status  of  the  pueblo  Indians,  and  of  the  title  by  which 
they  hold  their  lands.  United  States  v.  Lucero,  422. 

JURISDICTION. 

1.  JUDICIAL   POWTCR    OF    TERRITORY,    WHERE    VESTED. —The    whole    judicial 

power  of  the  territorial  government  is  vested  in  the  supreme,  district, 
and  probate  courts,  and  in  courts  of  justices  of  the  peace  under  the 
organic  law,  and  the  legislature  can  create  no  others.  Leitensdorfer  v. 
Webb,  34. 

2.  ORIGINAL  JURISDICTION  OF  SUPREME  COURT. — Original  jurisdiction  is  given 

to  the  supreme  court  of  the  territory  by  the  organic  law  of  1850,  only  in 
the  single  instance  of  the  granting  of  a  writ  of  habeas  corpus.  Territory 
v.  Ortiz,  & 

3.  LEGISLATURE    CAN    NOT    EXTEND    ORIGINAL    JURISDICTION   OF    SUPREME 

COURT. — The  legislative  assembly  has  no  power  to  extend  the  affirmative 
grant  of  original  jurisdiction  to  the  territorial  supreme  court,  beyond 
the  limits  of  the  organic  law  of  1850.  Id. 

4.  SECTION    3,    ARTICLE    4    OF   ORGANIC    LAW    OF    1846    REPEALED.  —  The    or- 

ganic law  of  1850   repeals    by    implication   section  3   of    article  4   of    the 
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organic  law  of  1846,  relating  to  the  original  jurisdiction  of  the  supreme 
court.  Id. 

5.  AFFIRMATIVE  GRANT    OF    JURISDICTION    IMPLIES,   WHAT.— An    affirmative 

grant  of  original  jurisdiction  in  particular  cases  implies  a  negative  upon 
its  exercise  in  any  other  case.  Id. 

6.  VOLUNTARY  APPEARANCE,  EFFECT  OF.— A  voluntary  appearance   by   a   de- 

fendant cures  irregularities  in  obtaining  jurisdiction.  Aubry  v.  Nangle, 
115. 

7.  IDEM.— The  voluntary  appearance  of  the  defendant  in  a  suit  is  a  waiver  of 

process  or  notice,  and  cures  all  irregularities  therein;  and  the  same  rule 
obtains  where  an  attempt  Is  made  to  gain  jurisdiction  of  a  non-resident 
by  attachment.  Jaremillo  v.  Romero,  190. 

8.  ABSENCE  OF  RETURN   OF  SERVICE,  PRESUMPTION  FROM. — Where  no  return 

of  service  of  process  appears  in  a  cause  in  a  justice's  court,  the  presump- 
tion is  that  there  was  no  service,  though  the  justice  states  in  his  tran- 
script on  appeal,  that  the  summons  was  returned  served.  Waldo  v.  Beck- 
with,  97. 

9.  JURISDICTION  IN  DEBT  UNDER  ONE  HUNDRED  DOLLARS.— The  district  courts 

have  concurrent  jurisdiction  with  courts  of  justices  of  the  peace  in  debt 
in  sums  less  than  one  hundred  dollars.  Romero  v.  Silva,  157. 

10.  CRIMINAL    JURISDICTION    OF    TERRITORIAL    COURTS. — The    supreme    and 

district  courts  of  this  territory  have  no  jurisdiction  in  criminal  cases, 
except  such  as  is  conferred  upon  them  by  statutory  enactment.  Bray 
v.  United  States.  1. 

11.  JURISDICTION    OF    ASSAULT    AND    BATTERY.— Justices  of    the    peace  have 

absolute  and  exclusive  jurisdiction  in  cases  of  assault  and  battery,  and  an 
indictment  for  such  an  offense  in  the  district  court  will  not  lie.  Id. 

12.  IDEM.— Justices   of    the   peace    have    exclusive    original   jurisdiction   of   the 

crime  of  assault  and  battery,  or  assault  as  defined  by  section  11,  chapter 
55,  Compiled  Laws,  and  an  indictment  for  such  an  offense  in  the  district 
court  may  be  quashed.  Territory  v.  Valdez,  548. 

13.  STATUTE  RELATING   TO  JURISDICTION  OF  DISTRICT    COURT  CONSTRUED.— 

Section  3,  page  120,  of  the  Compiled  Laws  relating  to  the  jurisdiction 
of  the  district  courts  in  civil  and  criminal  cases,  simply  refers  to  the 
territorial  jurisdiction  of  those  courts,  and  does  not  extend  their  juris- 
diction to  all  criminal  offenses  of  whatever  grade.  Id. 

14.  JURISDICTION,    DETERMINATION   OF,   FROM    ADDRESS  OF  PETITION.— Where 

the  petition  in  an  action  on  a  note  is  addressed  to  the  judge  of  a 
particultr  judicial  district,  "holding  session  in  and  for''  a  particular 
county,  in  which  no  United  States  court  is  .held,  and  the  parties  are 
described  as  "residents"  of  Missouri  and  New  Mexico  respectively,  the 
territorial  court  of  the  particular  county  is  presumed  to  be  the  court 
intended,  and  has  jurisdiction  of  the  cause.  Metzger  v.  Waddell,  400. 

15.'  DISTRICT  COURTS  HAVE  NO  STRICTLY  APPELLATE  JURISDICTION.— Under 
the  organic  act  no  court  is  clothed  with  appellate  powers  except  the 
supreme  court,  and  the  legislature  can  not  confer  upon  the  district  courts 
strictly  appellate  and  revisory  jurisdiction.  Archibeque  v.  Mitra,  160. 

16.  JURISDICTION  OF  PROBATE  COURT  AS  TO  ALLOWING  CLAIMS.—  The 
allowance  of  claims  against  a  decedent's  estate  Is  so  peculiarly  within 
the  province  of  a  probate  court,  that  another  court  will  not  be  disposed 
to  disturb  its  action  if  the  proceedings  appear  to  have  been  fair  and 
regular.  Spiegelberg  v.  Mink,  308. 
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17.  ALCALDE,   JURISDICTION   OF,    USDKR   KEARNY   CODE.—  Alcaldes,    under    the 

Kearny  code,  were  substantially  justices  of  the  peace,  having  no  powers 
beyond  those  expressly  conferred  upon  them.  Jaremillo  v.  Romero,  190. 

18.  PREFECTS  AND  ALCALDES  SUPERSEDED  BY  ORGANIC  ACT.—  The  officers  known 

as  prefects  and  alcaldes  under  the  provisional  government,  were  super- 
seded by  the  organic  act,  and  by  common  consent  and  construction  the 
probate  judges  and  justices  of  the  peace  have  respectively  succeeded  to 
their  powers  and  duties.  Arellano  v.  Chacon,  289. 

See  APPEALS  AND  WRITS  OF  ERROR,  30,  35,  36;  EQUITY,  1;  MANDAMUS.  2;  MAS- 
TER AND  SERVANT,  5,  6;  REMOVAL  OF  CAUSES. 

JURY. 

1.  DISCREPANCIES  IN  TESTIMONY  ARE  FOR  JURY.—  It  is  the  province  of  the 
jury  to  weigh  the  testimony  and  to  decide  as  to  apparent  discrepancies 
therein.  Archibeque  v.  Miera,  160. 

2.  OBJECTIONS  TO  JURORS,  How  WAIVED.—  Any  objection  to  the  mode  of  the 
selection  of  a  jury,  or  to  the  fact  that  some  of  the  jurors  are  non- 
residents, if  known  to  the  defendant  in  a  criminal  case  at  the  time  of  im- 
paneling the  jury,  and  not  made  at  that  time,  will  be  deemed  waived, 
and  can  not  be  insisted  upon  after  verdict  Territory  v.  Abeita,  545. 

JUSTICES'   COURTS. 
See  APPEALS  AND  WRITS  OF  ERROR,  39,  45,  46,  47;  JUDGMENTS,  7,  8. 

LEGISLATURE,  POWERS  OF. 

LEGISLATURE  MAY  DEFINE  CRIMES  AND  Fix  PUNISHMENT.  —  The  territorial 
legislature  has  power  under  the  organic  law  to  define  crimes  and  misde- 
meanors, and  prescribe  their  punishment.  Bray  v.  United  States,  1. 

See  EQUITY,  4;  JURISDICTION,  3. 


LOCI  CONTRACTUS. 
See  CONFLICT  OF  LAWS,  L 

LOST  INSTRUMENTS. 

1.  LOST  NOTE,    AVERMENTS  IN  ACTION  ON.—  A  petition  in  an  action  on  a  lost 

or  destroyed  note,  distinctly  averring  the  fact  of  its  loss  or  destruction, 
without  showing  the  manner  of  it  or  the  diligence  used  to  find  the  note, 
is  sufficient,  these  latter  facts  being  merely  matters  of  evidence.  Thomas 
v.  McCormick,  369. 

2.  EVIDENCE  OF  Loss  OF  NOTE  AND  SEARCH  THEREFOR.  —  In  an  action  on  a 

lost  note,  the  testimony  of  witnesses,  showing  that,  the  note  was  filed 
with  the  clerk  in  a  previous  action  commenced  thereon,  and  that  upon 
making  diligent  search  afterwards  in  the  clerk's  office,  the  note  and 
other  papers  could  not  be  found,  is  sufficient  proof  of  the  loss.  Id. 

3.  FINDER  OF  LOST  PUBLIC  DOCUMENT,  RIGHTS  OF.  —  The  finder  or  other  per- 

son casually  coming  to  the  possession  of  a  public  document,  paper,  or 
record,  gains  no  such  property  in  it  as  to  authorize  him  to  estimate  its 
value  to  one  having  an  interest  In  it,  and  to  withhold  the  same  from  the 
rightful  owner  or  lawful  custodian  until  the  estimated  sum  is  paid.  De  la 
0  v.  Acoma,  226. 
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MANDAMUS. 

1.  PROPER  REMEDY   FOB  REFUSAL    TO    ENTER    JUDGMENT.— Mandamus    Is    the 

proper  remedy  for  a  refusal  of  a  judge  to  enter  a  judgment  which  It  is 
clearly  his  duty  to  enter.  Branford  v.  Erant,  579. 

2.  JURISDICTION  OF   SUPREME   COURT  TO  ISSUE. — The   supreme   court  of  the 

territory  has  no  jurisdiction  to  issue  a  writ  of  mandamus,  except  where 
it  is  necessary  in  aid  of  its  appellate  jurisdiction.  Territory  v.  Ortiz,  5. 

3.  RULE    TO    SHOW     CAUSE     AGAINST    MANDAMUS    ISSUED    IN     VACATION.— A 

rule  to  show  cause  why  a  mandamus  should  not  issue  may  be  issued  in 
vacation.  Id. 

4.  To  PROBATE   COURT  IN  REVENUE   CASE.— The  supreme  court  has  no  juris- 

diction to  issue  a  mandamus  to  the  probate  court  to  proceed  to  judgment 
upon  a  complaint  against  a  merchant  for  selling  goods  without  a  license. 
Id. 

5.  DIRECTING  WHAT  JUDGMENT  TO  ENTER,   REFUSED.— A   mandamus   will    lie, 

in  a  proper  case,  directing  an  inferior  court  to  proceed  to  judgment,  but 
not  to  give  a  judgment  for  or  against  a  particular  party.  Id. 

6.  JUDGE  FAILING  TO  ATTEND  TRIAL,  MANDAMUS  TO.— Where  it  is  alleged  as  a 

ground  for  a  mandamus  to  a  judge  to  proceed  to  judgment,  that  he  .has 
failed  to  attend  on  divers  days  set  for  the  trial,  it  must  appear  that  some 
damage  or  inconvenience  resulted  from  the  failure,  and  that  it  was  will- 
ful and  without  excuse,  or  the  writ  will  be  denied.  Id. 

7.  CONTROLLING  DISCRETION  AS  TO  CONTINUANCE. — In  the   absence  of  a  stat- 

ute regulating  continuances,  it  is  left  to  the  sound  discretion  of  inferior 
courts  to  determine  for  what  causes  and  how  long  to  continue  a  cause, 
and  until  the  contrary  appears,  such  discretion  will  be  presumed  to  have 
been  rightly  exercised  and  with  the  consent  of  the  parties,  and  a  manda- 
mus to  proceed  to  judgment  will  not  lie.  Id. 

8.  AWARDING    OF,    WITHOUT    NOTICE. — A     judgment    of    the    district    court 

awarding  a  peremptory  mandamus  against  a  party,  without  giving  him 
notice  or  an  opportunity  to  defend,  is  unauthorized  by  law.  Armijo  v. 
Territory,  580. 

9.  ISSUANCE  OF,  IN  VACATION. — The  authority  of  a  district  judge  to  award  a 

writ  of  mandamus  in  vacation  is  very  questionable.    Id. 

MARRIED   WOMEN. 
See  HUSBAND  AND  WIFE. 

MASTER  AND  SERVANT. 

1.  LAW  OF,  DISCUSSED.— The  history  of  the  law  of  master  and  servant  in  New 

Mexico  is  very  fully  given  in  the  opinion  of  Benedict,  J.  Jaremillo  v. 
Romero,  190. 

2.  RELATION  OF,  is  MATTER  OF  CONTRACT.— The  relation  of  master  and  servant 

in  this  territory  is  a  matter  of  mutual  contract,  and  such  contract  may 
be  entered  into  by  any  free  persons,  where  there  is  no  legal  impedi- 
ment. Id. 

8.  PEONS,    WHO  ARE.— Strictly  speaking,  peons  are  a  class  of   servants  in  New 
Mexico,  bound  to  personal   service    for   the    payment   of  debts  due  their 
masters,  but  there  seems  to  be  no  law  regulating  their  rights  and  duties 
VOL.  1—43 
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under  that  specific  denomination,  and  the  term  "peon"  is  now  used  as 
synonymous  with  "servant"  Id. 

4.  ALCALDE  COULD  NOT  PBOCBKD  SUMMARILY  AGAINST  FUGITIVE  SERVANT.— 
Under  the  Kearny  code,  an  alcalde  had  not  power  to  issue  summary 
process  to  compel  the  return  of  a  peon  or  other  servant  who  had  left  his 
master's  service  while  in  debt  to  him;  but  the  master  was  left  to  recover 
his  debt  from  his  servant  in  the  same  way  as  from  an  ordinary  debtor 
Id. 

6.  PREFECT'S  JURISDICTION  AS  TO  MASTER  AND  SERVANT. — The  jurisdiction 
given  to  prefects  by  the  Kearny  code  extended  to  all  controversies  be- 
tween masters  and  servants.  Id. 

6.  PREFECTS  Ex  PARTE  ADJUDICATION  NOT  BINDING.— Under  the  Kearny  code, 

a  prefect  had  no  power  upon  an  ex  parte  application,  without  notice  to 
the  adverse  party  to  adjudge  or  certify  that  the  latter  was  a  fugitive 
servant,  indebted  to  his  master  in  a  certain  sum,  which  he  was  bound 
to  pay  by  his  services,  or  in  money,  and  such  certificate,  if  given,  is  no 
evidence  of  the  facts  therein  contained.  Id. 

7.  CHILD  NOT  BOUND  TO  SERVE  FOR  FATHER'S  DEBT.— A  child  can  not  be  held 

bound,  without  his  own  consent,  to  serve  a  third  person  in  payment  of 
his  father's  debt  beyond  his  minority.  Id. 

8.  REMEDY  FOR  SERVANT'S  VIOLATION  OF  CONTRACT.— Under  the  law  of  1852,  a 

servant  refusing  to  comply  with  his  contract  may  be  punished  by  fine 
and  imprisonment,  and  judgment,  in  due  course  of  law,  may  be  rendered 
against  him  for  any  indebtedness  due  his  master,  and  his  services  may 
be  sold  on  execution  to  the  highest  bidder,  to  satisfy  said  judgment. 
Id. 

9.  JUDGMENT  THAT  DEFENDANT   SERVE  AS  A  PEON,    VOID. — In   such   a   case, 

upon  giving  the  master  judgment  for  his  debt,  a  further  judgment,  that 
the  defendant  serve  the  plaintiff  as  a  peon  till  the  debt  be  paid,  is  void. 
Id. 

10.  SERVANT'S  GIFT  OF  HER  CHILD  TO  HER  MASTER. — A  gift,  in  consideration  of 
the  release  of  a  debt,  made  in  1847,  by  a  servant  to  her  master  of  her 
illegitimate  child,  of  which  he  was  the  father,  that  he  might  maintain 
and  educate  such  child  "as  a  legitimate  father,"  gave  him  no  right  to 
treat  the  child  as  a  peon.  Bustamento  v.  Analla,  255. 

See  HABEAS  CORPUS,  2.  3. 

MEXICAN  GRANTS. 

1.  POLITICAL  CHIEF,   POWER  OF,  TO  GRANT  LAND.— The  political  chief  of  the 

province  of  New  Mexico,  under  the  government  of  Mexico,  after  the 
separation  from  Spain,  had  no  power,  without  express  authority  from 
the  Mexican  government,  to  grant  away  any  part  of  the  public  domain. 
Pino  v.  Hatch,  125. 

2.  GRANT  FROM  POLITICAL  CHIEF  AS  FOUNDATION  OF  PRESCRIPTION.— A  grant 

of  land  executed  by  the  political  chief  of  New  Mexico  in  1823,  though 
not  sufficient  to  pass  the  absolute  title,  for  want  of  legal  authority  to 
make  it,  is  nevertheless  admissible  in  evidence  as  against  one  having  no 
better  right,  to  show  the  time  and  mode  of  gaining  possession,  and  the 
point  from  which  the  adverse  occupation  is  to  be  reckoned.  Id, 

3.  GRANT  FROM  POLITICAL  CHIEF  PRESUMED  VALID.— A  grant  for  a  part  of  the 

public  domain   executed  by   the   political,  chief  of   New   Mexico  in  1823, 
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upon  a  petition  of  the  grantee  and  with  the  advise  and  consent  of  the 
provincial  deputation,  and  reciting  the  fact  that  it  was  made  pursuant  to 
legal  authority,  such  grant  and  the  possession  taken  thereunder  having 
remained  without  objection  from  the  national  government  for  twenty- 
five  years  must  be  presumed  to  have  been  duly  authorized  and  to  be 
valid,  at  least  so  far  as  to  confer  a  possessory  title  good  against  all  the 
world  except  the  national  government.  Per  Brocchus,  J.  Id. 
4.  RIGHTS  UNDER  MEXICAN  GRANTS  PROTECTED  BY  TREATY.— Property  rights 
acquired  under  Mexican  grants  in  New  Mexico,  prior  to  the  cession  to 
the  United  States,  are  fully  protected  by  the  treaty  of  1848,  and  can  not 
be  disturbed.  Per  Brocchus,  J.  Id. 

MINING    CLAIMS. 

1.  SALE  or,   BFF-^E  PERFECTING  TITLE.— In  case  of  a  sale  of  a  mining  claim 

within  twe.ve  months  after  its  location  and  before  perfecting  title  there- 
to by  sinking  a  shaft  therein,  as  required  by  section  4  of  the  Revised  Stat- 
utes, the  purchaser  acquires  only  a  contingent  right,  and  his  claim  can 
only  be  made  valid  by  complying  with  the  requirements  of  said  section 
within  a  year  from  the  original  location.  Zeckendorf  v.  Hutchison,  476. 

2.  COMPLIANCE    WITH    REQUIREMENT    TO    COMPLETE,     NOT    PRESUMED.— In    a 

bill  filed  by  a  purchaser  of  a  mining  claim  more  than  a  year  after  the 
location,  to  restrain  other  persons  from  taking  mineral  therefrom,  com- 
pliance  with  the  steps  required  to  perfect  title  to  such  claim  must  be 
alleged,  and  will  not  be  presumed,  being  in  the  nature  of  conditions 
precedent.  Id. 

3.  SINKING   SHAFT  ON   ONE  OF    SEVERAL,    NOT   SUFFICIENT. — Where  a  num- 

ber of  persons  locate  one  thousand  five  hundred  feet  of  mineral  land 
in  a  body,  but  not  as  a  company,  but  divide  the  same  into  various  claims 
which  they  hold  in  severally,  the  sinking  of  a  single  shaft  on  one  of 
those  claims  is  not  sufficient  to  perfect  title  to  the  whole.  Id. 

•4.  PROBATE  JUDGE'S  CERTIFICATE  OF  LOCATION  OF.— A  probate  judge's  certifi- 
cate, under  the  statute,  as  to  the  location  of  a  mining  claim,  and  that 
the  requirements  of  the  law  have  been  complied  with,  is  not  conclusive 
evidence  of  such  compliance,  as  he  acts  in  such  a  case  in  a  ministerial 
capacity.  Id. 

MISTAKE. 
See  EQUITY,  5. 

MORTGAGES. 

t.  SPANISH  AND  MEXICAN  LAW  OF  REGISTRATION  OF.— By  the  Spanish  and 
Mexican  law  prevailing  in  this  terri'ory  at  date  of  the  treaty  of  Guada- 
lupe  Hidalgo,  and  still  in  force  except  so  far  as  repealed  by  statute,  a 
mortgage  was  inoperative  upon  the  property  unless  recorded  in  the  mort- 
gage office  of  the  judicial  district  in  which  the  property  was  situated, 
and  the  mortgage  was  required  to  be  presented  to  the  register  for  in- 
scription within  six  days,  if  executed  in  the  town  where  it  was  to  be 
registered,  and  within  one  month  if  executed  elsewhere,  and  to  be  regis- 
tered in  twenty-four  hours  after  such  presentation.  Moore  v.  Darey, 
303. 

2.  To  BE  REGISTERED,  WHERE.— Under  the  act  of  January  12,  1852,  a  mort- 
gage is  not  valid  except  between  the  parties  interested,  or  as  to  those 
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having  actual  notice  of  it,  until  It  shall  be  deposited  for  registration  with 
the  clerk  of  the  county  where  it  was  executed.  /•/. 

8.  IDEM— EFFECT  OF  NON-BBQISTBATION.— A  mortgage  executed  in  one  county, 
of  land  lying  in  another,  and  never  deposited  with  the  clerk  of  the  former 
county  for  registration,  but  recorded  in  the  latter  in  eleven  days  after 
execution,  must  be  postponed  to  a  judgment  recovered  in  the  former 
county  two  days  after  the  mortgage  was  made,  execution  upon  which 
was  immediately  issued  and  levied  upon  the  land,  the  judgment  creditor 
having  no  notice  of  the  mortgage,  where  the  levy  is  kept  alive  and  the 
land  sold  thereunder  to  the  judgment  creditor;  and  the  latter's  title  can 
not  be  affected  by  a  subsequent  foreclosure,  id. 

See  HUSBAND  AND  WIFE,  12. 

MURDER 
Bee  CRIMINAL  LAW,  17,  18,  19k 

NATURALIZATION. 
See  CITIZENSHIP. 

NEW  TRIALS. 

1-  VBBDICT  AGAINST  EVIDENCE  AS  GROUND  FOR.— The  court  will  not  disturb 
a  verdict  merely  because  it  is  against  the  preponderance  of  evidence; 
but  it  is  otherwise  where  there  is  no  evidence  on  a  point  essential  to 
the  support  of  the  verdict.  Waldo  v.  Beckwith,  97. 

2.  IDEM. — An    application    for   a  new  trial  because  the  verdict   is    against   evi- 

dence is  addressed  to  the  sound  discretion  of  the  court,  and  should  be 
denied,  unless  the  finding  of  the  jury  is  clearly  against  the  weight  of 
evidence,  and  the  ends  of  justice  obviously  require  that  a  new  trial 
should  be  had.  Archibeque  v.  Miera,  160. 

3.  PBEPONDEBANCE    OF    EVIDENCE    AS    GROUND    FOR.  — A    new    trial    will    be 

granted  by  an  appellate  court,  where  the  evidence  greatly  preponderates 
against  the  verdict,  and  it  appears  that  the  merits  of  the  case  have  not 
been  fully  and  fairly  tried,  and  that  justice  has  not  been  done.  Ruhe  v. 
Abren,  247. 

4.  NEWLY    DISCOVERED    EVIDENCE  AS    GROUND    FOR.— In    order    to    obtain    a 

new  trial  on  the  ground  of  newly  discovered  evidence,  a  party  must 
show  that  the  failure  to  produce  the  evidence  at  the  former  trial 
was  not  owing  to  a  want' of  due  diligence  on  his  part,  and  that,  if  pro- 
duced, it  would  probably  have  changed  the  result.  Id. 

5.  SURPRISE   NOT  GROUND  FOR,    WHEN. —  A   party  is  not   entitled   to   a  new 

trial  on  the  ground  of  surprise,  at  the  introduction  of  evidence  objected 
to  by  him,  where  he  does  not,  at  the  time  of  its  admission,  ask  for  a 
continuance  as  a  condition  thereof.  Per  Palen,  C.  J.  Vasquez  v.  Spiegel- 
berg,  464. 

6.  FAILURE    TO    COMMIT    DOCUMENTARY    EVIDENCE    TO    JURY.— It   is  not   a 

ground  for  a  new  trial  that  the  judge  did  not,  when  the  jury  retired, 
commit  to  their  hands  the  papers  and  documents  used  as  evidence  on  the 
trial.  Beall  v.  Territory,  507. 

7.  EXCESSIVE    DAMAGES    AS    GROUND    OF.— A   new    trial   can   not  be   granted 

because   of  excessive  damages  unless,   the  jury  have   mistaken  the  prin- 
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oiples  regulating  the  damages,  or  have  been  guilty  of  some  gross  error 
showing  improper  feeling  or  bias  on  their  part.  Waldo  v.  Beckwith,  182. 
8.  NEW  TRIAL  OB  REHEARING  BY  PROBATE  COURT.— New  trials  are  peculiar  to 
courts  of  common  law  where  jury  trials  prevail  and  a  rehearing  belongs 
to  chancery  jurisdiction,  and  as  the  probate  court  is  not  provided  with  a 
jury  and  has  no  chancery  jurisdiction,  it  can  not  grant  a  new  trial  or  re- 
hearing after  deciding  a  contested  election  for  justice  of  the  peace,  under 
the  statute.  Arellano  v.  Chacon,  269. 

NONSUIT. 

NONSUIT  NOT  VOLUNTARY,  WHEN.— Where  a  plaintiff  is  compelled  to  abandon 
his  case  by  an  adverse  decision  upon  a  vital  point  therein,  to  which  he 
excepts,  it  can  not,  it  seems,  be  deemed  a  voluntary  nonsuit  precluding 
an  appeal  Ward  v.  Broadwell,  75. 

See  APPEALS  AND  WHITS  or  ERROR,  5. 

NUDTTM  PACTUM. 
See  CONTRACTS,  2. 

NUNC  PRO  TUNC  PROCEEDING. 

1.  How    MUST    BE    DONE.  —  An    act    done    nunc   pro    tune   under    the    statute 

must  be  done  at  the  discretion  of  the  court;  and  to  obtain  the  facts  upon 
which  to  proceed,  the  court  must  confine  itself  to  its  own  records  and  to 
the  officers  immediately  connected  with  it.  Secou  v.  Leroux,  388. 

2.  INVALID  APPEAL  NOT  PERFECTED  NUNC  PRO  TUNC. — An  appeal  from  a  jus- 

tice's court  which  is  invalid,  from  the  omission  of  a  revenue  stamp  upon 
the  appeal  bond,  can  not  be  perfected  by  an  order  of  the  appellate  court 
permitting  the  stamp  to  be  affixed  nunc  pro  tune.  Id. 

3.  FACTS  FOR  BASIS  OF  NUNC  PRO  TUNC   ORDER,  How  OBTAINED.— The  facts 

upon  which  to  base  an  order  for  an  act  to  be  done  nunc  fro  tune  should 
be  ascertained  from  the  records  of  the  court  and  from  its  immediate 
officers,  and  not  from  evidence  aliunde,  as  by  the  testimony  of  a  former 
clerk.  Contra,  Watts,  J.  Waldo  v.  Beckwith,  97. 

4.  NUNC  PRO  TUNC  FILING  OF  PAPERS.— The  nunc  pro  tune  filing  of  papers,  and 

the  nunc  pro  tune  performance  of  other  acts  provided  for  by  statute, 
must  be  done  by  the  order  and  direction  of  the  court,  and  Its  record 
must  contain  the  order.  Id. 

ORGANIC  ACT. 
8e«  CONFLICT  OF  LAWS,  5;  JURISDICTION,  19. 

PARENT   AND  CHILD. 

ILLEGITIMATE  CHILD,  MOTHER'S  RIGHT  TO  CUSTODY  OF.— The  mother  of 
an  illegitimate  child  is  its  natural  guardian,  and  entitled  to  Its  custody 
until  deprived  of  that  right  by  the  appointment  of  a  lawful  guardian. 
Bustamento  v.  Analla,  255. 

See  HABEAS  CORPUS;  MASTER  AND  SERVANT,  10. 

PAROL  EVIDENCE. 
See  APPEALS  AND  WRITS  OF  ERROR,  26. 
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PARTNERSHIP. 

1.  PROOF  or,   AS  AGAINST    DEFENDANTS. — A   plaintiff  is  not  required   to  make 

as  strict  proof  of  a  partnership  among  the  defendants  as  would  be  neces- 
sary to  show  a  partnership  among  plaintiffs.  It  is  sufficient  to  show 
that  the  defendants  have  acted  as  partners,  and  by  the  conduct,  declara- 
tions, and  course  of  dealing,  have  induced  others  to  regard  them  as  part, 
ners.  Waldo  v.  Seckwith,  182. 

2.  RUMOR  AS  EVIDENCE  OF.— A  mere  rumor  of  the   existence   of  a  partnership 

under  a  particular  firm  name,  not  showing  who  compose  it,  is  not  evi- 
dence of  its  existence  in  an  action  against  it  Id.  97. 

3.  PROOF  OF  JOINT  LIABILITY  UNDER   ALLEGATION  OF.— In   an   action  against 

a  number  of  persons,  alleged  to  be  partners  under  a  particular  firm  name, 
to  recover  for  the  feeding  of  certain  cattle  alleged  to  belong  to  them,  it 
is  sufficient,  it  seems,  to  show  a  joint  interest  and  joint  liability  without 
proving  that  the  cattle  belonged  to  them  as  a  firm.  Id. 

4.  FRAUDULENT  ASSIGNMENT  BY  ONE  PARTNER.— When  one  partner  makes  an 

assignment  of  partnership  effects  in  fraud  of  creditors,  which  is  subse- 
quently approved  by  his  copartner,  the  latter  is  equally  a  party  to  the 
fraud,  and  an  attachment  may  issue  against  both.  Leitensdorfer  v.  Webb, 
34. 

5.  CONTINUANCE   OF   INSOLVENT    PARTNERSHIP    NOTWITHSTANDING   DISSOLU- 

TION.—An  Insolvent  partnership  continues  to  exist,  notwithstanding  its 
dissolution,  as  to  its  joint  creditors  and  the  partnership  effects.  Id. 

6.  SEALED  ASSIGNMENT  BY  ONE  PARTNER. — Although  a  partner  can  not,  with- 

out special  authority,  bind  his  copartners  by  a  sealed  instrument,  yet  an 
assignment  by  a  partner  under  seal  is  not  invalid  where  a  seal  is  not  es- 
sential to  its  validity.  Per  Watts,  J.,  dissenting.  Id. 

7.  FRAUD  BY  ONE  PARTNER. — A  fraudulent  assignment  by  one  partner,  with- 

out the  privity  of  his  copartner,  does  not  warrant  an  attachment  against 
both.  Per  Watts,  J.,  dissenting.  Id. 

8.  ESTOPPEL  TO  DEMAND  AN   ACCOUNT    BETWEEN   PARTNERS.— The  heirs  of  a 

deceased  partner  are  estopped  from  demanding  an  accounting  upon  a 
bill  filed  against  the  surviving  partner,  where  it  is  alleged  in  the  bill 
that  the  partners  had  a  settlement  of  their  partnership  accounts  before 
the  decedent's  death,  whereby  a  certain  balance  was  found  due  the  de- 
cedent. Edgar  v.  Baca,  613. 

PASTURES,  LAW  OF. 

OLD  SPANISH  LAW  OF  PASTURES.— The  old  Spanish  law  of  pastures  does  not 
apply  to  one  who  undertakes  for  pay  to  keep  a  band  of  working  oxen 
during  the  winter.  Waldo  v.  Beckwith,  97,  182. 

See  BAILMENTS. 

PENAL  ACTIONS. 
See  INTERCOURSE  ACT;  PUEBLO  INDIANS, 

PEONS. 
See  MASTER  AND  SERVANT. 

PETITION. 
See  PLBADING  AND  PRACTICE,  6,  7,  8. 
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PLEADING    AND  PRACTICE. 

1.  SUITS,  WHERE  TO  BE  COMMENCED.— The  act  of  January  12,  1853,  providing 

where  suits  shall  be  commenced,  repeals,  by  implication,  section  24  of  the 
act  of  July  12,  1851,  and  all  suits  must  be  commenced  in  the  county 
where  the  defendant  resides,  or  in  the  county  where  the  plaintiff  resides 
and  the  defendant  is  found,  unless  the  defendant  is  a  non-resident,  when 
the  suit  may  be  brought  in  any  county.  Geek  v.  Shepherd,  346. 

2.  PLEA  IN  ABATEMENT  WHERE  SUIT  BROUGHT  IN  WRONG  COUNTY.— Where  a 

suit  is  brought  against  a  resident  of  the  territory  in  a  county  in  which 
he  does  not  reside,  and  be  is  served  in  another  county,  this  fact  may  be 
pleaded  in  abatement,  or  the  writ  may  be  quashed  on  motion.  Id. 

3  PARTY  ON  RECORD,  WHO  NOT  DEEMED  TO  BE.— Where  the  question  as  to 
whether  one  is  a  party  to  the  record  or  not  depends  upon  a  future  event, 
he  should  not  be  deemed  so  to  be  until  the  future  event  happens.  Hence, 
one  who  has  signed  a  replevin  bond  as  agent  for  the  plaintiff,  and  may 
become  liable  to  a  judgment  against  him,  should  not  be  deemed  a  party 
to  the  record  until  that  event  occurs.  Ward  v.  Broadwell,  75. 

4.  WHO  TO   SUE  IN   PARTICULAR   CASE.— The   oil   painting  of   San  Jose,  the 

patron  saint  of  the  pueblo  of  Acoma,  left  with  them  by  the  early  con- 
querors, belongs  to  that  pueblo,  and  not  to  the  parish  priest  for  the  time 
being,  nor  to  the  pueblo  of  Laguna,  and  the  former  pueblo  being  deprived 
of  its  possession  by  the  latter,  are  entitled  to  a  decree  restoring  it  to 
them,  and  need  not  sue  in  the  name  of  the  parish  priest.  Laguna  v.  Acoma, 
220. 

5.  PLEADING   CONSTRUED  AGAINST   PLEADER. —  The   allegations  of   a    pleading 

are  taken  most  strongly  against  the  pleader.     Territory  v.  Ortiz,  5. 

6.  PETITION  A  SUBSTITUTE  FOR   DECLARATION. — Though  a  petition  has  been, 

by  statute,  substituted  for  a  common  law  declaration  in  this  territory, 
none  of  the  essential  averments  in  such  a  pleading  are  thereby  dispensed 
with.  Donalson  v.  San  Miguel,  263. 

7.  PETITION  ON  ACCOUNT  FOR  SERVICES  AS  JAILER,  AVERMENTS  IN.— In  a  peti- 

tion against  a  county,  on  an  account  for  services  as  jailer,  the  absence  of 
averments  that  the  plaintiff  was  acting  in  that  capacity,  that  there  was 
any  promise  by  the  county  that  a  warrant  was  drawn  on  the  treasury 
for  the  amount,  or  that  the  county  is  in  any  way  liable  for  its  payment, 
renders  the  petition  demurrable.  Id. 

8.  ONE  GOOD  COUNT  IN  PETITION,  ON  DEMURRER  TO  WHOLE. — In  case  of  a  de- 

murrer to  the  whole  of  a  petition  containing  several  counts,  the  plaintiff 
is  entitled  to  judgment  if  there  is  a  single  good  count.  Id. 

9.  DEFECTS  IN  WRIT  NOT  NOTICED  ON  MOTION  TO  DISMISS. — A  motion  to  dis- 

miss a  cause  reaches  only  substantial  defects  in  the  petition,  and  defects 
in  the  writ  can  not  be  noticed  thereon.  Per  Watts,  J.  Waldo  v.  Beck- 
with,  97. 

10.  WAIVER  OF  OBJECTION  AS  TO  MARRIAGE  OF  FEMALE  PLAINTIFF.— Where 
a  female  plaintiff  in  a  suit  in  equity  marries  pending  the  suit,  and  the 
defendant  afterwards  moves  to  amend  so  as  to  make  the  husband  a  party, 
he  thereby  waives  any  objection  that  the  suit  ought  to  have  been  dis- 
missed because  of  such  marriage,  although  the  motion  is  overruled 
because  the  husband  has  already  been  made  a  party  on  the  complainant's 
motion.  Huntington  v.  Moore,  489. 
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11.  PLEA  IN  ABATEMENT  OF  ACTION  PENDING  IN  ANOTHER  COURT.— A  plea  In 

abatement,  that  a  suit  for  the  same  cause  is  pending  in  the  courts  of 
another  state,  must  show  that  the  same  party  is  plaintiff  in  both  suits; 
and  if  it  appear  that  the  present  defendant  is  plaintiff  in  the  other  suit, 
the  plea  will  be  disallowed.  Great  strictness  as  to  such  a  plea  is  re- 
quired. Waldo  v.  Beckwith,  97. 

12.  PLEAS  RAISING  NO  NEW  ISSUES  STRICKEN  OUT.— Pleas  which  raise  no  new 

issue,  and  present  no  matter  of  defense  which  could  not  be  given  in  evi- 
dence under  the  general  Issue  already  pleaded,  may  be  stricken  out. 
Wheelock  v.  McGee,  573. 

13.  SPECIAL  PLEAS  OP  FACTS  ADMISSIBLE  UNDER  GENERAL  ISSUE.— It  is  not  such 

error  as  will  afford  ground  for  reversing  a  judgment  that  the  court  be- 
low sustained  a  demurrer  to  certain  special  pleas,  alleging  facts  constitut- 
ing a  bar  to  the  action,  where  the  same  facts  could  be  given  in  evidence 
under  the  general  issue  also  pleaded.  Joseph  v.  Miller,  621. 

14.  ATTORNEY  MAT  VERIFY  PLEA  IN  ABATEMENT.— The  attorney  of  a  defend 

ant  may  swear  to  a  plea  in  abatement  which  requires  to  be  sworn  to. 
Oeck  v.  Shepherd,  346. 

15.  MOTION   TO    QUASH   WRIT  NEED    NOT  BE   VERIFIED.— A   motion   to  quash 

the  writ  commencing  a  suit  need  not  be  upon  oath.    Id. 

16.  DEMURRER  DEEMED  ABANDONED,  WHEN.— "Where,  after  a  demurrer  to  the 

petition  or  declaration  is  overruled,  the  defendant  pleads  the  general 
issue,  he  is  thereby  deemed  to  abandon  the  demurrer,  and  it  ceases  to  be 
a  part  of  the  record,  and  can  not  be  considered  on  appeal.  Butter  field's 
etc.  Co.  v.  Wedeles,  528. 

17.  DEMURRER  WAIVED  BY   PLEADING  OVER.— Pleading  over  to  a  declaration 

or  petition  adjudged  good  on  demurrer,  waives  the  demurrer,  though 
an  exception  has  been  taken.  Beall  v.  Territory,  507. 

18.  AMENDMENT  STRIKING  OUT  PARTY  AFTER  PLEA  IN  ABATEMENT.— An  order 

allowing  a  plaintiff  to  amend  by  striking  out  the  name  of  a  defendant  as 
Improperly  joined,  after  a  plea  in  abatement  for  such  mis  joinder  is  filed, 
but  before  it  is  called  up,  is  not  erroneous,  no  injury  appearing  to  have 
resulted  to  any  of  the  parties.  Id. 

19.  DEMURRER  TO  ANSWER  GOES  BACK  TO  PETITION.— A  demurrer   to  the  an- 

swer operates  as  a  demurrer  to  the  petition,  if  that  be  demurrable. 
Pino  v.  BeckrAth,  19. 

20.  DEMURRER  TO  EVIDENCE. — Where  a  demurrer  to  evidence  is  interposed,  the 

party  demurring  must  admit  all  the  facts  which  the  evidence  proves,  or 
conduces  to  prove,  and  if  there  is  a  disagreement  as  to  the  facts,  the  court 
can  not  decide  what  facts  have  been  proved,  and  compel  the  adverse 
party  to  join  in  the  demurrer.  Pino  v.  Hatch,  125. 

21.  REFUSAL  TO  ALLOW  TIME  TO   APPLY   FOR    CHANGE  OF   VENUE.— It  Is  not 

error  to  refuse  to  allow  time  to  prepare  an  application  for  a  change  of 
venue,  after  a  day  for  the  trial  has  been  set  and  a  motion  for  a  continu- 
ance has  been  overruled.  Beall  v.  Territory,  507. 

22.  COPY  OF  PAPER  IN  POSSESSION  OF  OTHER  PARTY  NEED  NOT  BE  FILED.— It 

is  a  sufficient  reason  for  not  filing  an  original  paper  or  a  copy  of  it,  as 
required  by  statute,  before  introducing  such  copy  in  evidence,  if  it  Is 
shown  that  the  original  is  in  the  possession  of  the  adverse  party.  Id. 

23.  VARIANCE     BETWEEN     ORIGINAL     AND    COPY     FILED,     AMENDMENT    OF.— 

Where  the  copy  of  an  administrator's  bond  filed  in  court  describes  the 
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intestate    as    "Charles   S.    H ."    while    the    original    describes    him    as 

"C.   S.   H ,"  it  is  not  error  to  permit  an  amendment  so  as  to  conform 

the  copy  to  the  original  and  then  to  receive  the  latter  in  evidence.    Id. 

24.  MOTION  TO  AMEND  PROPERLY  REFUSED,  WHEN.— The  overruling  of  a  mo- 

tion of  the  defendants  to  amend  their  answer  to  a  bill  so  as  to  add,  as  a 
party  to  the  suit,  the  complainant's  husband,  she  having  intermarried 
with  him  after  the  commencement  of  the  suit,  is  not  erroneous,  where 
such  party  has  already  been  added  on  the  motion  of  the  complainant. 
Huntington  v.  Moore,  489. 

25.  NOTICE    OF    CHANGE    OF    REASONS    FOR    MOTION    UNNECESSARY,    WHEN.— 

Where,  upon  a  motion  to  quash  an  execution,  certain  reasons  therefor 
are  assigned,  and  after  argument,  both  parties  being  present,  the  mover, 
upon  the  suggestion  of  the  court,  withdraws  the  reasons  assigned,  and 
assigns  others  varying  from  them  in  form  only,  and  not  in  substance, 
and  requiring  no  change  in  the  arguments  or  authorities  relied  upon  by 
the  adverse  party,  the  latter  is  not  entitled  to  new  notice  before  pro- 
ceeding to  further  argument,  and  if  he  declines  to  contest  the  matter 
further  without  such  notice,  the  court  may  nevertheless,  decide  the  mo- 
tion against  him.  Watts  v.  Santa  Fe,  286. 

26.  EXCLUSION  OB-  IRRELEVANT  EVIDENCE.— The  exclusion  of  evidence  irrele- 

vant to  the  issue  to  be  tried  is  not  erroneous.    Beall  v.  Territory,  507. 

27.  INSTRUCTIONS  EXCEPTED  TO  AS  A  WHOLE.— Exceptions  to  instructions  must 

be  specific  or  the  instructions  will  not  be  reviewed,  and  if  excepted  to  as 
a  whole,  all  must  be  affirmed  if  one  is  found  correct.  Id. 

28.  REFUSAL  OF  CORRECT  INSTRUCTIONS  NOT  ERROR,  WHEN.— It  is  not  error  to 

refuse  instructions  asked  for  by  a  party,  even  though  correct,  where  the 
Instructions  already  given  cover  the  entire  case  and  submit  it  properly 
to  the  jury.  Id. 

29.  INSTRUCTION   ASSUMING  FACTS,   ERRONEOUS. — An  instruction  to  the  effect 

that  if  a  transaction,  whose  fairness  is  one  of  the  questions  in  issue,  had 
been  an  honest  one,  the  party  alleging  it  could  have  proved  it,  but  that 
no  such  proof  was  offered,  is  erroneous,  because  it  trenches  upon  the  prov- 
ince of  the  jury,  if,  in  fact,  there  was  any  evidence  tending  to  prove  the 
honesty  of  such  transaction.  Vasqtiez  v.  Spieyelbery,  464. 

30.  DISCREDITING  WITNESS,  INSTRUCTION  AS  TO,  NOT  ERRONEOUS,  WHEN.— It  is 

not  error  to  refuse  to  instruct  the  jury  in  a  criminal  case  that  if  they  be- 
lieve the  principal  witness  for  the  prosecution  "is  fully  contradicted  by 
other  good  men  as  witnesses,  and  that  he  was  drunk  and  admitted  it  be- 
fore the  justice,  and  denies  it  here,  and  in  other  respects  is  contradicted 
by  the  witnesses,  the  jury  should  give  no  weight  to  his  evidence  unless 
corroborated  by  other  evidence,"  because  such  an  instruction  is  too  broad, 
and  includes  irrelevant  matter.  Territory  v.  Abeita,  545. 

81.  VERBAL  INSTRUCTIONS  TO  JURY.— Under  the  act  of  the  legislature  of  Janu- 
ary, 1853,  the  judge's  instructions,  in  criminal  as  well  as  civil  actions, 
should  be  in  writing,  but  where  verbal  instructions  were  given  in  a  crim- 
inal case,  the  judgment  will  not  be  reversed  on  that  ground,  unless  the 
instructions  are  excepted  to  at  the  time  and  embodied  in  the  bill  of 
exceptions,  and  are  substantially  erroneous  and  prejudicial  to  the  defend- 
ant. Leonardo  v.  Territory,  291. 

32.  "SuiT,"  MEANING  OF,  IN  ACT  OF  1853.— The  word  "suit"  in  the  act  of 
January,  1853,  requiring  instructions  to  be  in  writing,  applies  only  10 
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civil  causes.  Per  Boone,  J.,  dissenting.  Benedict,  C.  J.,  and  the  other 
judges,  contra.  Id. 

33.  ORAL,  INSTRUCTIONS  NOT  PROPER.— Where  the  record  on  appeal  in  a  crim- 
inal case  shows  that  the  jury  were  instructed  orally,  it  is  ground  for 
reversing  a  judgment  of  conviction.  Territory  \.  Perea,  627. 

84.  CHARGE  TO  JURY  MUST  BE  IN  WRITING.— The  provision  of  our  statutes  re- 
quiring the  charge  of  the  court  to  the  trial  jury  to  be  in  writing  is  man- 
datory and  not  directory,  and  if  any  part  of  the  charge  is  given  orally,  it 
Is  error  which  will  reverse  the  judgment;  as  where  the  court  added  to  its 
written  instructions,  in  a  case  in  which  the  defendant  was  convicted  of 
murder  in  the  first  degree,  an  oral  illustration  of  what  would  constitute 
murder  in  the  second  degree,  which  was  erroneous  in  not  being  properly 
qualified.  Id. 

35.  INSTRUCTION  PRESUMED  PERTINENT. — An  instruction  given  in  a  case,  but  not 

presented  in  the  record  on  appeal,  will  be  presumed  to  have  related  to 
matters  pertinent  to  the  case,  and  if  given  orally  it  will  be  error;  denying 
Territory  v.  Leonardo,  291.  Id. 

36.  INSTRUCTIONS  GIVEN   WITHOUT   REQUEST. — It  is  the  right  of  the  judge  pre- 

siding at  a  criminal  trial  to  instruct  the  jury  without  being  requested  to 
do  so  by  the  parties.  Per  Benedict,  C.  J.  Leonardo  v.  Territory,  291. 

37.  DEPOSITION   NOT  SUPPRESSED  WHICH  CONTAINS  SOME  LEGAL  EVIDENCE.— It 

is  not  error  to  refuse  to  suppress  a  deposition  as  a  whole,  when  a  part 
of  the  evidence  contained  in  it  is  legal  Huntington  v.  Moore,  489. 

38.  SUBSTITUTING  NEW  PARTY  ON  REPLEVIN  BOND.— The  refusal  of  the  court 

to  permit  the  plaintiff,  in  a  replevin  suit,  to  release  one  signing  as  his 
agent  on  the  replevin  bond,  for  the  purpose  of  making  him  a  witness 
by  substituting  another  person  on  the  bond  in  his  stead,  is  error.  Contra, 
Deavenport,  C.  J.,  dissenting.  Ward  v.  Broadwell,  75. 

39.  JUDGMENT  RENDERED  WITHOUT  INTERVENTION  OF  JURY. — After  a  default 

in  an  action  on  a  note,  or  in  any  other  action  in  which  the  amount  sued 
for  is  certain  and  liquidated,  or  can  be  made  certain  by  computation,  the 
court  may  render  judgment  without  the  intervention  of  a  jury.  Metzger 
v.  Waddell,  400. 

40.  SETTING  ASIDE  DEFAULT  TO  LET  IN  MERITORIOUS  DEFENSE.— A  motion  to 

set  aside  a  default  to  let  in  a  defense  on  the  merits  is  addressed  to  the 
sound  discretion  of  the  court,  and  will  never  be  denied  if  the  defendant 
shows  that  he  has  a  meritorious  defense,  and  has  not  been  guilty  of  gross 
negligence.  Id. 

41.  DEFAULT  NOT  SET  ASIDE  WHERE  DEFENDANT  GROSSLY  NEGLIGENT. — A  de- 

fault will  not  be  set  aside  even  though  the  defendant  has  a  meritorious 
defense,  if  it  appears  that  he  willfully  and  grossly  neglected  to  make 
such  defense  after  being  repeatedly  informed,  by  attorneys  of  the  court, 
of  his  rights,  and  of  his  duty  as  to  making  such  defense.  Id. 

42.  JUDGMENT  BY  DEFAULT  MAY   BE  ENTERED  ON    SECOND   DAY  OF  TERM.— It 

is  not  error  to  enter  a  default  and  render  tinal  judgment  thereon  against 
a  defendant,  on  the  second  day  of  the  term,  where  he  has  been  served 
with  process,  and,  being  called  on  that  day,  does  not  appear  in  person  or 
by  attorney.  Id. 

43.  JUDGMENT   RENDERED    IN    VACATION. — A    judgment    of    a  probate   judge, 

deciding  a  contested  election  for  justice  of  the  peace  may  be  rendered  in 
vacation.  Qulntana  v.  Tomkins,  29. 
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44.  FORM  or  JUDGMENT  AND  VERDICT  ON  INJUNCTION  Bd»D.— In  an  action  on 

an  injunction  bond,  where  the  jury  award  the  plaintiff  damages  below  the 
penal  sum,  the  verdict  should  be  for  the  penal  sum  with  damages  assessed 
at  the  amount  awarded,  and  the  judgment  should  be  that  the  plaintiff 
recover  the  penal  sum  to  be  discharged  on  payment  of  the  sum  awarded 
as  damages;  but  a  defect  in  this  respect,  being  merely  formal,  may  be 
corrected  in  the  supreme  court.  Romero  v.  Silva,  157. 

45.  FILING,   WHAT  is.— The  filing  of  a  paper  is  its  actual  delivery  to  the  clerk, 

and  the  keeping  of  it  by  him  among  the  papers  in  the  case,  and  is  not 
the  indorsement  of  it  by  the  clerk.  Per  Watts,  J.  Waldo  v.  JBeckwith, 
97. 

See  ADMINISTRATORS,  2,  3,  4,  7,  8;  APPEALS  AND  WRITS  or  ERROR;  BILLS 
OF  REVIEW:  COMMON  CARRIERS,  4;  CONTINUANCE;  CORPORATIONS;  COSTS; 
COUNTIES;  CRIMINAL  LAW;  EQUITY;  FORCIBLE  ENTRY  AND  DETAINER; 
HABEAS  CORPUS;  INTERCOURSE  ACT;  LOST  INSTRUMENTS;  MANDAMUS; 
NEW  TRIALS;  NUNC  PRO  TUNG  PROCEEDING;  PROMISSORY  NOTES;  RE- 
CEIVER OF  PUBLIC  FUNDS;  SET-OFF;  SHERIFF,  1. 

POLITICAL  CHIEF,   GRANTS   BY. 
See  MEXICAN  GRANTS. 

PREFECTS. 
See  JURISDICTION,  18;  MASTER  AND  SERVANT,  5,  & 

PREFERENCES   TO  CREDITORS. 
See  ASSIGNMENTS,  5. 

PRESCRIPTION. 

See  EVIDENCE,  11;  GUARDIAN  AND  WARD;   MEXICAN  GRANTS,  2;   STATUTE  OF 

LIMITATIONS. 

PRINCIPAL   AND   AGENT. 
See  EVIDENCE,  16. 

PRINCIPAL   AND   SURETY. 
See  ADMINISTRATORS.  4,  5. 

PRIVILEGED  COMMUNICATIONS. 
See  ATTORNEY  AND  CLIENT. 

PROBATE  COURTS. 

See  APPEALS  AND  WRITS  OF  ERROR,  7,  35,  36,  37,  38;  CERTIOBARI;  COUNTIES,  2; 
JURISDICTION,  16;  MANDAMUS,  4;  NEW  TRIALS,  a 

PROCESS. 

See  APPEALS  AND  WHITS  OF  ERROR,  30,  46;  ATTACHMENT;  EXECUTIONS;  JURIS- 
DICTION, 8;  SHERIFF,  2. 

PROMISSORY  NOTES. 
1  DEMAND  AGAINST  MAKKR,    WHAT   SUFFICIENT.— A  demand  at  any  time  be- 
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fore  suit,  is  sufficient  in  an  action  against  the  maker  of  a  note,  and  if  a 
demand  is  alleged  a  default  confesses  it.  Metzger  v.  Waddtll,  400i 

2-  POSSESSION  OF  NOTE  AS  EVIDENCE  OF  PROPERTY.—  The  mere  possession  of  a 
note  is  sufficient  evidence  of  property  in  it  to  enable  the  holder  to  sue, 
especially  where  it  is  indorsed.  Leiltntdorfer  v.  Webb,  34. 

PROVISIONAL  GOVERNMENT. 

1.  VALIDITY   OF.— The  provisional  government  erected  in    this  territory,  upon 

its  conquest  by  General  Kearny,  under  the  authority  of  the  president 
of  the  United  States,  and  the  laws  and  courts  established  as  a  part  of 
such  government,  were  valid,  and  abrogated  those  previously  existing 
here,  so  far  as  they  were  in  conflict.  Leitensdorfer  v.  Webb,  34. 

2.  VALIDITY    OF    "KEARNY   CODE"   AND  ACTS  OF   1847.— The   system  of  laws 

known  as  the  "Kearny  code,"  and  the  acts  of  the  general  assembly  of 
New  Mexico  of  the  December  session,  1847,  were  valid,  except  so  far  as 
they  attempted  to  confer  political  rights  upon  the  inhabitants,  under  tl  e 
constitution  of  the  United  States,  the  same  having  been  established  by 
competent  authority  by  virtue  of  the  rights  of  war.  Ward  v.  Sroadivell. 
75. 

3.  PROVISIONAL  GOVERNMENT   NOT   ABROGATED  BY  TREATY  OF  PEACE.— The 

laws  of  the  provisional  government  in  force  at  the  ratification  of  the 
treaty  of  peace  between  the  United  States  and  Mexico  were  not  thereby 
abrogated,  but  remained  in  force,  together  with  the  unrepealed  Mexican 
laws,  though  it  would  have  been  otherwise  if  the  territory  had  been 
restored  to  Mexico  by  that  treaty.  Ltitensdorfer  v.  Webb,  34;  Ward  v. 
Broadwell,  ft. 

PUBLIC  GRANTS. 
See  MEXICAN  GRANia 

PUEBLO  INDIANS. 

1.  Nor   WITHIN  INTERCOURSE  ACT.— The  pueblo  Indians  of  New  Mexico  were, 

prior  to  the  treaty  of  Guadalupe  Hidalgo,  citizens  of  Mexico,  and  their 
rights  as  such  were  guaranteed  by  that  treaty,  so  that  they  now  hold 
the  same  relation  to  the  United  States  that  they  formerly  held  to  the 
republic  of  Mexico.  They  are,  therefore,  not  Indian  tribes  within  the 
meaning  of  the  intercourse  act  of  1834,  and  no  action  lies  under  that  act 
for  a  penalty  for  settling  on  the  lands  secured  to  them  by  patent  from 
the  United  States,  their  rights  and  remedies  as  to  such  lands  being  the 
same  as  those  of  other  citizens  owning  lands.  United  States  v.  Santiste- 
van,  583. 

2.  IDEM. — The  pueblo  Indians  of  New  Mexico  are  not  within  the  provisions  of 

the  intercourse  act  of  1834,  not  being  tribal  Indians,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Indian  department  of  the  United  States 
government.  United  States  v.  Lucero,  422. 

3.  RIGHTS  OF,   AS  CITIZENS. — The  pueblo  Indians  of  New  Mexico  were,  at  the 

date  of  the  treaty  of  Guadalupe  Hidalgo,  citizens  of  the  Mexican  republic, 
and  by  virtue  of  the  provisions  of  that  treaty  became  citizens  of  the 
United  States,  none  of  them  having  elected  to  retain  the  character  of 
Mexican  citizens.  Their  property  rights  are  therefore  guaranteed  by  the 
treaty  equally  with  those  of  other  Mexican  citizens  of  the  territory.  Id. 
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4.  TITLE  TO  PUEBLO  LANDS.— The  pueblo  of  Cochiti,  and  other  pueblos  of  New 

Mexico,  had  an  indefeasible  title  to  their  lands  at  the  date  of  the  treaty 
of  Guadalupe  Hidalgo,  and  that  title  is  guaranteed  by  the  treaty  and  has 
been  confirmed  by  congressional  legislation.  Id. 

5.  No    PENALTY    RECOVERABLE    FOR    SETTLEMENT    ON    PUEBLO    LANDS.  —  The 

penalty  prescribed  by  the  eleventh  section  of  the  intercourse  act  of 
1834  is  not  recoverable  against  one  settling  on  land  belonging  to  a  pueblo, 
and  particularly  to  the  pueblo  of  Cochiti,  that  pueblo  being  a  body  cor- 
porate and  having  a  complete  title  to  its  lands,  which  it  can  assert  and 
protect  in  the  courts  in  the  same  way  as  other  land-owners.  Id. 

See  INTERCOURSE  ACT;  JUDICIAL  NOTICE,  2. 

QUASI  CORPORATIONS. 
See  COUNTIES,  1. 

RECEIVER  OF  PUBLIC   FUNDS. 

LIABILITY  or. — A  receiver  and  depositary  of  public  funds  of  the  United  States 
is  a  debtor  of  the  government  to  the  full  amount  of  the  funds  received 
by  him,  and  is  an  insurer  of  their  safety.  Hence,  4n  an  action  against 
the  sureties  on  the  bond  of  such  an  officer  for  an  alleged  defalcation,  it  is 
no  defense  to  show  that  he  was  murdered  and  robbed  of  the  moneys  in 
his  custody  by  an  irresistible  force.  United  States  v.  Watts,  553. 

RECEIVING   STOLEN  GOODS. 
See  CRIMINAL  LAW,  20,  21. 

REGISTRATION   OF  MORTGAGE. 
See  MORTGAGES. 

REMOVAL  OF   CAUSES. 

1.  TRANSFER  OF   CAUSES  FROM   PROVISIONAL  TO   TERRITORIAL  COURTS.— The 

legislative  assembly  had  power  to  provide  by  statute  for  the  transfer  of 
causes  from  the  circuit  courts  of  the  provisional  government  to  the  ter- 
ritorial district  courts,  without  abatement,  this  being  a  rightful  subject 
of  legislation  under  the  organic  law.  Leitensdorfer  v.  Webb,  84. 

2.  EFFECT  OF   ACT  OF  JULY   14,  1851,  TRANSFKRRING  CAUSES.— By  the  act  of 

July  14,  1851,  all  causes  then  pending  in  the  courts  of  the  provisional 
government  were  transferred  to  the  appropriate  courts  of  the  territory, 
each  court  determining  for  itself  the  particular  causes  of  which  it  thus 
acquired  jurisdiction.  Hence  the  district  court  may  assume  cognizance 
of  any  cause  within  its  jurisdiction,  which  was  pending  and  undeter- 
mined in  the  circuit  courts  of  the  provisional  government.  Id. 
See  JUDGMENTS,  5. 

REPLEVIN. 

See  APPEALS  AND  WRITS  OF  ERROR,  4;  EXECUTIONS,  2;  PLEADING  AND  PRAC- 
TICE, 38;  TRESPAsa 

RES    ADJUDICATA. 
See  JUDGMENTS,  5. 
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RETURN  OF  PROCESa 
See  JURISDICTION,  & 

ROBBERY. 
See  CRIMINAL  LAW,  23. 

EULES  OF  UNITED  STATES   SUPREME  COURT. 
See  COURTS. 

SERVICE  OF  PROCESS. 

See  APPEALS  AND  WRITS  OF  ERROR,   30;   ATTACHMENT,   4;  JURISDICTION,   8; 

SHERIFF,  2. 

SET-OFF. 

AGAINST  DEFALCATION  OF  DEPUTY  POSTMASTER,  WHAT  NOT.— In  an  action 
on  a  deputy  postmaster's  bond,  to  recover  for  an  alleged  defalcation, 
a  claim  of  such  deputy  postmaster  against  the  United  States  for  rent, 
etc.,  can  not  be  pleaded  as  a  set-off  unless  it  is  alleged  to  have  been 
allowed  and  adjusted  by  the  postmaster-general,  and  to  -have  been  pre- 
sented to  and  disallowed  by  the  auditor,  or  not  to  have  been  presented  to 
him  because  of  some  unavoidable  accident.  United  States  y.  Howland,  550. 

SHERIFF. 

1.  ACTION    AGAINST    DEFAULTING,    WHAT    NOT    A    DEFENSE    TO.— It  is  no  de- 

fense to  an  action  brought  by  the  attorney-general  in  the  name  of  the  terri- 
tory against  a  sheriff  to  recover  moneys  received  by  him  from  his  county 
belonging  to  the  territorial  treasury,  but  not  paid  over,  to  show  that  the 
letter  of  instructions  from  the  territorial  auditor  to  the  attorney-general 
for  the  bringing  of  the  suit  did  not  specify  the  amount  of  the  indebted- 
ness, etc.,  as  required  by  the  act  of  1853,  concerning  defalcations  of  offi- 
cers, that  act  being  merely  directory  and  compliance  with  it  not  being  a 
condition  precedent  to  the  bringing  of  the  suit  Territory  v.  Bradford, 
380. 

2.  SERVICE  OF  PROCESS  AGAINST.— Where  the  sheriff  is  a  party  defendant,  upon 

the  affidavit  of  the  plaintiff  showing  that  fact,  the  clerk  must  direct 
the  process  to  the  United  States  marshal,  and  the  latter  must  serve 
it,  the  section  requiring  service  of  such  process  by  the  coroner  being 
nugatory,  because  there  Is  no  provision  that  process  shall  in: such  cases 
be  directed  to  the  coroner.  Gallegos  v.  Pino,  410. 

See  TRESPASS,  2. 

SPECIFIC  PERFORMANCE. 
See  JUDGMENTS,  7,  & 

STATUTES. 

1.  INTENTION  GOVERNS  CONSTRUCTION  OF.— In  construing  a  statute,  the  in- 
tention of  the  law-makers,  as  gathered  from  the  purpose  for  which  the 
law  was  enacted,  or  from  other  circumstances,  should  govern.  Leitens 
dorfer  v.  Webb,  34. 
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2.  CONSTRUCTION  OF  PENAL  STATUTES.— Statutes  for  the  regulation  of  trade 

and  intercourse  which  impose  fines  and  forfeitures  are  to  be  construed 
strictly  as  penal  laws.  United  States  v.  Lucero,  422. 

3.  IDEM.— The  penal  provisions  of  a  statute  must  be  interpreted  strictly  accord- 

ing to  the  context,  to  the  exclusion  of  every  inference  suggested  by  ex- 
traneous circumstances.  United  States  v.  Santistevan,  583. 

4.  QUALIFICATION  OF  DISJUNCTIVE  CONDITIONS  IN  A  STATUTE.— Where  several 

conditions  are  set  out  disjunctively  in  a  statute,  a  qualifying  phrase 
attached  to  the  last  applies  equally  to  each  of  the  others  which  has  not  a 
qualifying  phrase  annexed  to  itself,  and  where  the  qualification  will  not 
render  the  condition  inoperative.  Id. 

5.  REPEAL  BY   IMPLICATION.— A   statute   may   be   repealed   without    being    re- 

ferred to  by  a  subsequent  statute  on  the  same  subject,  which  is  wholly 
irreconcilable  with  it,  and  both  can  not  stand  together.  Geek  v.  Shep- 
herd, 346. 

6.  PREVIOUS  ACTS  NOT  CONTAINED  IN  REVISED  STATUTES,  REPEALED. — All  laws 

enacted  prior  to  the  session  of  the  territorial  legislature  of  1864-65  which 
are  not  contained  in  the  revised  statutes  adopted  at  that  session,  were 
impliedly  'repealed  by  such  omission.  Hence,  the  act  of  January  26, 
1860,  relating  to  trials  of  the  right  of  property,  is  not  now  in  force. 
Contra,  Waters,  J.,  dissenting.  Tafoya  v.  Garcia,  480. 

7.  SECTIONS  OF  STATUTE  RE-ENACTED  ON  SAME  DAY,  How  CONSTRUED.— Where 

sections  of  statutes  on  the  same  subject,  enacted  originally  at  differ- 
ent times,  are  re-enacted  by  a  revisory  act,  they  are  to  be  construed  to- 
gether, if  possible,  as  continuous  sections  of  the  same  act;  and  this 
principle  should  be  applied  in  construing  the  sections  of  the  statute  re- 
lating to  service  of  process,  where  the  sheriff  is  a  party.  Gallegos  v. 
Pino,  410. 

8.  REVISED    STATUTES    OF    1865  ALL  RE-ENACTED  ON   SAME  DAY. — The  revised 

statutes  of  1865  were  all  re-enacted  on  the  same  day,  and  therefore  those 
parts  relating  to  the  same  subject  are  to  be  construed  together,  and  so  as 
not  to  be  repugnant  to  each  other.  Watts,  In  re,  541. 

9.  REPLEVIN  ACT  OF  1847,  VALIDITY  OF.— The  replevin  act  of  1847  was  enacted 

by  competent  authority,  and  is  now  a  valid  law,  having  remained  in 
force  until  July  14,  1851,  when  it  was  continued  by  the  territorial 
legislature.  Ward  v.  Broadwell,  75. 

See  COMMON  CARRIERS,  4;   EQUITY,  4;   INTERCOURSE  ACT;   JURISDICTION,  4,  5, 

13;  SHERIFF,  1. 

STATUTE  OF  LIMITATIONS. 

1.  FAILURH  TO  PLEAD,  EFFECT  OF.— Where  a  party  fails  to  plead  the  statute 

of  limitations  in  the  court  below,  he  can  not  i-ely  upon  that  defense  in 
the  appellate  court,  but  will  be  deemed  to  have  waived  it.  Laguna  v. 
Acoma,  220. 

2.  PRESCRIPTION  ORDINARY  AND  EXTRAORDINARY  UNDER  SPANISH  LAW.— Pre- 

scription under  the  Spanish  civil  law  is  of  two  kinds,  ordinary  and  ex- 
traordinary; the  former,  which  extends  only  to  ten  years,  applies  only 
where  property  was  acquired  in  good  faith  and  by  a  just  title,  and  does 
not  run  upon  a  contract  with  an  insane  person  or  minor;  the  latter  ex- 
tends to  thirty  years,  requires  neither  good  faith  nor  just  title,  and  in- 
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eludes  contracts  between  minors  and  those  bearing  the  relation  of  tutors 
to  them,  Ortiz  v.  Salazar,  855. 

See  GUARDIAN  AND  WARD,  l;  MEXICAN  GRANTS,  2. 

"SUIT,"  MEANING  OF. 
See  PLEADING  AND  PRACTICE,  32. 

SUNDAY. 

ENLISTMENT  ON  SUNDAY  VALID.— There  is  no  law  In  this  territory  invali- 
dating a  contract  of  enlistment  by  a  soldier  entered  into  on  Sunday.  Mc- 
Donald v.  Carlton,  172. 

SUPREME  COURT. 
See  MANDAMUS,  2. 

SURETIES. 
See  RECEIVER  OF  PUBLIC  FuNoa 

SURPRISE. 
See  NEW  TRIALS,  5, 

TRANSCRIPT. 
See  APPEALS  AND  WRITS  OF  ERROR, 

TREATY  OF  GUADALUPE  HIDALGO. 
See  CITIZENSHIP;  MEXICAN  GRANTS,  4;  PROVISIONAL  GOVERNMENT,  3. 

TRESPASS. 

1.  OBTAINING  RESTITUTION  IN  REPLEVIN  AFTER  SATISFACTION  is. — Where  a  de- 

fendant in  replevin  obtains  a  dismissal  of  the  action  and  an  order  of  res- 
titution, and,  after  accepting  from  the  plaintiffs  a  deed  of  certain  land 
in  full  satisfaction  for  the  replevied  chattel,  procures  a  writ  of  restitution 
to  be  issued  and  executed,  he  is  liable  as  a  trespasser,  the  property  in  such 
chattel  being  transferred  to  the  plaintiffs  by  such  acceptance  and  satisfac- 
tion. Archibeque  v.  Miera,  419. 

2.  IDEM— SHERIFF  EXECUTING   WHIT   NOT  LIABLE.— The  sheriff  executing  the 

writ  of  restitution  in  such  a  case,  the  writ  being  regular  on  its  face,  and 
no  actual  complicity  on  his  part  in  the  wrongful  acts  of  the  defendant 
being  shown,  is  not  liable  in  trespass  therefor.  Id. 

3.  IDEM— DEFENDANT'S  AGENT  NOT  LIABLE  FOR  RECEIVING  THE  PROPERTY. — The 

defendant's  agent  receiving  such  chattel  from  the  sheriff,  and  taking  it 
beyond  the  plaintiffs  reach,  is  not  liable  in  trespass  if  not  shown  to 
have  been  privy  to  the  facts  rendering  the  execution  of  the  writ  wrong- 
ful Id. 

See  EXECUTIONS,  2;  INJUNCTIONS,  1,  2. 

TUTORS. 
Bee  GUARDIAN  AND  WARD. 

USAGE. 
See  EVIDENCE,  11. 
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UNITED  STATES   MARSHAL. 
See  SHERIFF,  2. 

VENDOR  AND  VENDEE. 
See  INTEREST. 

VERDICT. 

INFORMAL,  CORRECTION  OF.— Where  a  jury  find  for  the  plaintiff  In  an  action 
on  an  administrator's  bond  "the  sum  demanded  with  interest  at  six  per 
cent.,"  it  is  not  error  for  the  court  to  aid  them  in  putting  such  verdict 
Into  proper  form,  so  as  to  show  that  they  find  for  the  plaintiff  "the 
sum  demanded,  and  assess  his  damages  at,"  etc.  Bea.ll  v.  Territory,  507. 

See  APPEALS  AND  WRITS  OF  ERROR,  25;  NEW  TRIALS,  1. 

VERIFICATION. 
See  APPEALS  AND  WRITS  OF  ERROR,  44;  PLEADING  AND  PRACTICE,  14,  15. 

VOID  JUDGMENTS. 
See  EQUITY,  2;  MASTER  AND  SERVANT,  9. 

VOLUNTARY   APPEARANCE. 
See  JURISDICTION,  6,  7. 

WAGERING  CONTRACTS. 

ARE  VOID.— Wagering  contracts  are  void  on  sound  principles  of  law  and  pub- 
lic policy;  therefore,  a  note,  the  sole  consideration  for  which  is  a 
wager  on  the  result  of  a  horse-race,  can  not  be  collected.  Joseph  v. 
Miller,  621. 

WAIVER. 

See  JURISDICTION,  7;  PLEADING  AND  PRACTICE,  10,  16,  17;  STATUTE  OF  LIMITA- 
TIONS, 1. 

WHIPPING  AS   A  PUNISHMENT. 
See  CONSTITUTIONAL  LAW. 

WITNESSES. 

See  CONTINUANCE,  i,  4,  5,  «;  EVIDENCE,  13,  14,  15,  16,  17;  PLEADING  AND  PBAO 

TICE,  30,  38. 
VOL.  1—44 


NOTES 

ON  THE 

NEW  MEXICO   REPORTS. 

CASES  IN  1  NEW  MEXICO. 


1  N.  M.   1,  BRAY  v.  UNITED  STATES. 

Power  of  territorial  legislature  to  confer  criminal  jurisdiction 
on  courts. 

Cited  in  People  v.  Douglass,  5  Utah,  283,  14  Pac.  801,  holding  that 
territorial  legislature  have  power  under  organic  law  to  confer  upon 
justices  of  the  peace  certain  jurisdiction. 

1  X.  M.  5,  TERRITORY  v.  ORTIZ. 
Original  jurisdiction  of  court  of  last  resort. 

Cited  in  note  in  58  L.R.A.  836,  845,  847,  on  original  jurisdiction  of 
court  of  last  resort  in  mandamus. 
Power  of  legislature  to  confer  jurisdiction  upon  courts. 

Cited  in  Jung  v.  Myer,  11  N.  M.  378,  68  Pac.  933,  to  the  point  that 
affirmative  grant  of  original  jurisdiction  implies  negative  upon  exercise 
in  any  other  case;  Ex  parte  Cox,  44  Fla.  537,  61  L.R.A.  734,  33  So.  509, 
holding  that  legislature  cannot  confer  upon  court  created  by  constitu- 
tion jurisdiction  not  given  it  by  that  instrument. 
Exclusiveness  of  statutory  remedy. 

Cited  in  Risse  v.  Collins,  12  Idaho,  689,  87  Pac.  1006,  to  the  point 
that  new  rights  created  by  statute  which  provides  new  remedy,  must 
be  enforced  exclusively  by  such  statutory  remedy. 

1   N.   M.    19,   PINO  v.   BECKWITH. 

1   N.   M.   29,  QUINTANA  v.   TOMPKINS. 

1  N.  M.   34,  LEITENSDORFER  v.  WEBB,  Affirmed  in  20  How. 

176,   15   I>.  ed.   891. 
Organic  act  as  adopting  common  law. 

Cited  in  Browning  v.  Browning,  3  N.  M.  659,  9  Pac.  677,  on  whether 
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body  of  common  law  was  adopted  by  section  10  of  organic  act;  Ter- 
ritory ex  rel.  Wade  v.  Ashenfelter,  4  N.  M.  93,  12  Pac.  879,  holding 
that  rule  of  procedure  at  common  law  must  govern  in  absence  of  any 
territorial  statute. 
Remedy   of   creditor   against    fraudulent   assignment. 

Cited  in  C.  J.  L.  Meyer  &  Sons  Co.  v.  Black,  4  N.  M.  352,  16  Pac.  620, 
holding  that  under  Compiled  Laws  section  1923,  chapter  8,  creditor 
may  attack  assignment  for  creditors  on  ground  of  fraud,  before  judg- 
ment. 

Cited  in  note  in  30  L.R.A.  469,  on  what  intent  to  defraud  will  sus- 
tain attachment. 
Necessity  for  acceptance  of  assignment  for  creditors. 

Cited  in  note  in  24  L.R.A.  370,  on  necessity  for  acceptance  of  assign- 
ment or  deed  of  trust  for  creditors. 

1  N.  M.   75,  WARD  v.  BROAD  WELL. 

1  N.  M.   97,  WALDO  v.  BECKWITH. 
Effect  of  attachment. 

Cited  in  reference  note  in  44  Am.  Dec.  468,  on  pending  attachment 
as  ground  for  abatement  of  garnishment. 
Evidence  upon  which  court  may  order  act  done  nunc  pro  tune. 

Cited  in  Secou  v.  Leroux,  1  N.  M.  388,  holding  that  in  order  to  ob- 
tain facts  upon  which  to  order  act  done  nunc  pro  tune,  court  must  con- 
fine itself  to  its  own  records  and  to  officers  immediately  connected 
•with  it;  Borrego  v.  Territory,  8  N.  M.  446,  46  Pac.  349,  to  the  point 
that  facts  upon  which  discretion  of  courts  to  amend  records  nunc  pro 
tune  may  be  exercised  are  confined  to  their  own  records  and  to  officers 
in  immediate  connection  with  courts. 

Cited  in  note  in  20  L.R.A.  145,  on  entry  of  judgment  nunc  pro  tune. 
Conclusiveness  of  verdict  or  findings  upon  conflicting  evidence. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  787;  Gale  v. 
Salas,  11  N.  M.  211,  66  Pac.  521,— holding  judgment  of  trial  court, 
where  jury  waived,  based  upon  conclusions  reached  upon  conflicting 
evidence  will  not  be  disturbed;  Romero  v.  Coleman,  11  N.  M.  533,  70 
Pac.  559;  Rush  v.  Fletcher,  11  N.  M.  555,  70  Pac.  559;  Carpenter  v. 
Lindauer,  12  N.  M.  388,  78  Pac.  57;  Marques  v.  Maxwell  Land  Grant 
Co.  12  N.  M.  445,  78  Pac.  40,— holding  that  findings  of  fact  by  trial 
court  will  not  be  interfered  with  on  appeal  if  there  is  sufficient  evidence 
to  support  it;  Esquibel  v.  Chaves,  12  N.  M.  482,  78  Pac.  505  (dissenting 
opinion),  on  conclusiveness  of  verdict  founded  upon  conflicting  evi- 
dence; Torlina  v.  Trorlicht,  5  N.  M.  148,  21  Pac.  68;  Cunningham  v. 
Springer,  13  N.  M.  259,  82  Pac.  232;  Candelaria  v.  Miera,  13  N.  M. 
360,  84  Pac.  1020, — holding  that  verdict  will  not  be  disturbed  on 
appeal  when  supported  by  substantial  evidence. 

1  N.  M.   115,  AUBRY  v.  NANGLE. 
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1  N.  M.    119,  TERRITORY  v.   SEVAILLES. 

Organization  of  grand  jury. 

Cited  in  note  in  27  L.R.A.  789,  on  organization  of  grand  jury. 

1  N.  M.   125,  PINO  v.  HATCH. 

Sufficiency  of  execution  and  attestation  of  will. 

Cited  in  Gildersleeve  v.  New  Mexico  Min.  Co.  6  N.  M.  27,  27  Pac. 
318,  upholding  will  executed  according  to  existing  custom  before  alcalde 
or  judge  of  first  instance  and  attested  by  two  witnesses  while  New 
Mexico  was  part  of  Mexico. 

1  N.  M.    147,   CHAVEZ  v.  McKNIGHT. 
Right  of  wife  to  lien  on  husband's  property. 

Cited  in  Re  Chavez,  80  C.  C.  A.  451,  149  Fed.  73,  to  the  point  that 
wife  has  tacit  lien  or  mortgage  upon  husband's  property  to  amount 
of  dotal  property  of  which  he  became  possessed  through  her;  Ilfield 
v.  Baca,  13  N.  M.  32,  79  Pac.  723,  holding  that  wife  has  tacit  lien  or 
mortgage  on  property  of  her  husband  to  amount  to  her  dotal  prop- 
erty. 

1    N.    M.    157,   ROMERO   v.    SILVA. 
Form  of  judgment  on  bond. 

Cited  in  note  in  62  L.R.A.  446,  456,  on  form  of  judgment  on  penal 
bonds. 

1    N.   M.    160,   ARCHIBEQTJE  v.   MIERA. 

Power  of  legislature  to  confer  jurisdiction  upon  courts. 

Cited  in  Jung  v.  Myer,  11  N.  M.  378,  68  Pac.  933,  to  the  point  that 
organic   act   does   not   confer   upon   legislature   power  to  bestow   upon 
supreme  court  original  jurisdiction. 
Conclusiveness  of  verdict  or  findings. 

Cited  in  United  States  v.  Biena,  8  N.  M.  99,  42  Pac.  70;  Storz  v. 
Burrager,  10  N.  M.  692,  65  Pac.  162,— holding  that  verdict  will  not  be 
disturbed,  when  founded  upon  conflicting  evidence;  Romero  v.  Des- 
marais,  5  N.  M.  142,  20  Pac.  787;  Torlina  v.  Trorlicht,  5  N.  M.  148,  21 
Pac.  68;  Gale  v.  Salas,  11  N.  M.  211,  66  Pac.  521;  Candelaria  v.  Miera, 
13  N.  M.  360,  84  Pac.  1020, — holding  that  findings  of  trial  court  will 
not  be  disturbed  when  based  upon  conflicting  evidence. 

1  N.  M.    166,  GREEN  v.  EWELL.  f 

i  N.  M.  172,  MCDONALD  v.  CARLTON. 

1  N.  M.    182,  WALDO  v.  BECKWITH. 

Affidavit  fn   support  of  application   for  continuance. 

Cited  in  Abbott's   Civ.  Tr.  2d  ed.  36,  on  power  of  court  to  require 
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affidavit  to  support  application  to  postpone  to  disclose  nature  of  evi- 
dence. 

What    are    privileged    communications    between    attorney    and 
client. 

Cited  in  Koeber  v.  Somers,  108  Wis.  497,  52  L.R.A.  512,  84  N.  W. 
991,  holding  that  attorney  who  has  received  from  client  authority  as 
agent  and  has  acted  thereon  may  testify  as  to  giving  of  such  author- 
ity. 

1  N.  M.   190,  JAREMILLO  v.  ROMERO. 

What  constitutes  peonage. 

Cited  in  United  States  v.  Clement,  171  Fed.  974,  holding  that  peonage 
is  holding  of  person  in  unwilling  servitude  in  payment  of  debts,  by 
means  of  either  force  or  intimidation;  Clyatt  v.  United  States,  197 
U.  S.  207,  49  L.  ed.  726,  25  Sup.  Ct.  Rep.  429,  holding  that  peonage  in 
status  or  condition  of  compulsory  service  based  upon  indebtedness  of 
peon  to  master;  United  States  v.  Eberhart,  127  Fed.  252,  on  origin  of 
system  of  peonage. 
Right  of  peon  to  release  himself. 

Cited  in  Ex  parte  Hollman,  79  S.  C.  9,  21  L.R.A. (N.S.)  242,  60  S.  E. 
19,  14  A.  &  E.  Ann.  Cas.  1105,  to  the  point  that  peon  can  release  him- 
self by  payment  of  debt  but  not  otherwise. 
Validity  of  compulsory  service. 

Cited  in  Topeka  v.  Boutwell,  53  Kan.  20,  27  L.R.A.  593,  35  Pac.  819, 
on  validity  of  compulsory  service  exacted  from  peon  or  servant  for 
payment  of  ordinary  debt. 

1  N.  M.  208,  MARTINEZ  v.  LUCERO. 

Right  of  wife  to  interest  In  husband's  property. 

Cited  in  France  v.  Connor,  161  U.  S.  65,  40  L.  ed.  619,  16  Sup.  Ct. 
Rep.  497,  to  the  point  that  wife  has  right  or  interest  in  husband's 
property. 

1  N.  M.   218,  DURAN  v.   TERRITORY. 

1  N.  M.   220,  LiAGTJNA  v.  ACOMA. 

Necessity  for  pleading  bar  of  statute  of  Hmitatons. 

Cited  in  Browning  v.  Browning,  3  N.  M.  659,  9  Pac.  677,  to  the  point 
that  bar  of  statute  of  limitations  must  be  pleaded. 
Necessity    for   making    objections    In    trial    court. 

Cited  in  Conway  v.  Carter,  11  N.  M.  419,  68  Pac.  941,  holding  that 
objections  must  be  made  in  trial  court  in  order  to  be  considered  on 
appeal. 

1  N.  M.  226,  DE  LA  O  v.  ACOMA. 

Rights  of  finders. 

Cited  in  note  in  37  L.R.A.  119,  on  rights  and  liabilities  of  finder  of 
property. 
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1   N.  M.   238,  SANCHEZ  v.  LUNA. 

Power  of  court  to  amend  pleadings  on  appeal. 

Cited  in  Sanchez  v.  Candelaria,  5  N.  M.  400,  23  Pac.  239,  holding  that 
court  on-  appeal  has  power  to  amend  pleadings  in  justice's  court  to 
show  jurisdiction  there. 

Sufficiency  of  complaint  for  forcible  entry  and  detainer. 
'  Cited  in  Rice  v.  West,  10  Okla.  1,  33  Pac.  706,  holding  that  complaint 
in  action  for  forceable  entry  and  detainer  must  set  out  facts. 

1  N.  M.  247,  RUHE  v.  ABREN. 

Newly  discovered  evidence  as  ground  for  new  trial. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  787;  United 
States  v.  Biena,  8  N.  M.  99,  42  Pac.  70;  Territory  v.  Claypool,  11  N. 
M.  568,  71  Pac.  463, — holding  that  motion  for  new  trial  because  of 
newly  discovered  evidence  should  be  denied  unless  such  evidence  would 
probably  change  result;  Armstrong  v.  Aragon,  13  N.  M.  19,  79  Pac. 
291,  holding  that  on  motion  for  new  trial  because  of  newly  discovered 
evidence  party  must  show  that  failure  to  produce  evidence  on  former 
trial  was  not  owing  to  want  of  diligence. 
Conclusiveness  of  findings  of  court. 

Cited  in  Torlina  v.  Trorlicht,  5  N.  M.  148,  21  Pac.  68;  Candelaria  v. 
Miera,  13  N.  M.  360,  84  Pac.  1020,— holding  that  finding  of  court  will 
not  be  disturbed  on  appeal  when  supported  by  substantial  evidence. 

1  N.  M.  255,  BUSTAMENTO  v.  ANALJjA. 

Right  to  custody  of  child. 

Cited  in  Lovell  v.  House  of  the  Good  Shepherd,  9  Wash.  419,  43 
Am.  St.  Rep.  839,  37  Pac.  660,  holding  that  corporation  having  no  legal 
right  to  custody  of  child  cannot  uphold  custody  as  against  parents. 

Cited  in  notes  in  27  L.R.A.  59,  on  validity  of  contract  for  transfer 
of  parental  responsibility  or  authority;  65  L.R.A.  690,  on  right  of 
mother,  or  reputed  father,  of  illegitimate  to  its  custody  or  control. 

1  N.  M.  263,  DONATION  v.  SAN  MIGUEL  COUNTY. 
County  as  quasi  corporation. 

Cited  in  Stermer  v.  La  Plata  County,  5  Colo.  App.  379,  38  Pac.  839, 
holding  that  counties  are  quasi  corporations  and  not  liable  to  garnish- 
ment. 

1    N.   M.    269,   ARELLANO   v.    CHACON. 
Judiciary  as  created  by  organic  act. 

Cited  in  Jung  v.  Myer,  11  N.  M.  378,  68  Pac.  933;  Caron  v.  Old  Re- 
liable Gold  Min.  Co.  12  N.  M.  211,  78  Pac.  63,  6  A.  &  E.  Ann.  Cas.  874,— 
to  the  point  that  section  ten  of  organic  act  is  creation  of  judiciary. 
Judisdiction   of   district  courts. 

Cited  in  Territory  ex  rel.  Wade  v.  Ashenfelter,  4  N.  M.  93,  12  Pac. 
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879,  to  the  point  that  district  courts  may  try  issues  of  fact  by  juries, 
set  aside  verdicts  and  grant  new  trials. 
Jurisdiction  of  probate  courts. 

Cited  in  United  States  v.  Hall,  5  N.  M.  178,  21  Pac.  85,  holding  that 
probate  courts  are  of  special  and  limited  jurisdiction. 

1  N.  M.  279,  TENORIO  v.  TERRITORY. 
Sufficiency  of  indictment. 

Cited  in  Territory  v.  McGinnis,  10  N.  M.  269,  61  Pac.  208,  holding 
that  indictment  charging  murder  in  first  degree  will  support  conviction 
of  murder  in  second  degree. 

Cited  in  Bowlby's  Homicide,  3d  ed.  834,  on  necessity  of  indictment 
under  statute  creating  and  defining  crime  using  language  of  statute ; 
Bowlby's  Homicide,  3d  ed.  853,  on  necessity  that  indictment  alleged 
that  instrument  with  which  death  was  caused  was  deadly  or  danger- 
ous. 

1  N.  M.   286,  WATTS  v.   SANTA  FE  COUNTY. 

1   N.  M.   291,  LEONARDO  v.  TERRITORY. 
Sufficiency  of  indictment. 

Cited  in  State  v.  Buralli,  27  Xev.  41,  71  Pac.  532,  holding  that  de- 
fective description  of  grand  jury  in  body  of  indictment  may  be  cured 
by  title  and  preamble. 
Necessity  for  asking  for  instruction  to  jury. 

Cited  in  Territory  v.  O'Donnell,  4  N.  M.  196,  12  Pac.  743,  holding 
that  party  must  offer  instruction  covering  point  when  dissatisfied  with 
instructions  given. 
Effect  of  giving  instructions  orally. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  618,  on  oral  instructions  as  fatal 
where  statute  requires  charge  to  be  in  writing. 
Right  of  court  to  define  technical  terms  in  charge  to  jury. 

Cited  in  Territory  v.  Guillen,  11  N.  M.  194,  to  the  point  that  court 
may  define  technical  terms  in  instructions  to  jufy. 
Necessity  for  objecting  in  trial  court. 

Cited  in  Rogers  v.  Richards,  8  N.  M.  658,  47  Pac.  719;  Padilla  v.  Ter- 
ritory, 8  N.  M.  562,  45  Pac.  1120, — holding  that  instructions  in  crim- 
inal case,  not  excepted  to,  are  not  reviewable  on  appeal. 

1   N.   M.    303,   MOORE  v.   DAVEY. 

1  N.  M.   308,  SPIEGEL.BERG  v.   MINK. 

Necessity  for  motion  for  new  trial  to  review  errors. 

Cited  in  Schofield  v.  Slaughter,  9  N.  M.  422,  54  Pac.  757,  holding  that 
errors  alleged  to  have  been  committed  will  not  be  reviewed  unless  mo- 
tion for  new  trial  is  made. 
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Necessity  for  taking  exceptions  at  time  of  trial. 

Cited  in  Sierra  County  v.  Dona  Ana  County,  5  N.  M.  190,  21  Pac.  83; 
Padilla  v.  Territory,  8  N.  M.  562,  45  Pac.  1120;  Rogers  v.  Richards, 

8  N.   M.    658,    47   Pac.    719;    Southern   California   Fruit   Exch.   Co.   v. 
Stamm,  9  N.  M.  361,  54  Pac.  345, — holding  that  review  of  errors  can- 
not be  had  on  appeal  unless  exceptions  were  taken  and  preserved  by 
bill  of  exceptions. 

Right  to  jury  trial  on  appeal  from  probate. 

Cited  in  Clancey  v.  Clancey,  7  N.  M.  405,  38  Pac.  168  (dissenting  opin- 
ion), on  right  to  jury  trial  on  appeal  from  decision  as  to  claim  against 
decedent's  estate. 

1   N.  M.   314,  ROMERO  v.  MUNOS. 
Protection  of  possession  recovered  in  ejectment. 

Cited  in  High,  Inj.  4th  ed.  336,  on  right  of  person  recovering  in 
ejectment  to  restrain  defendant  from  interfering  with  possession. 

1   N.  M.   317,  CARTER  v.  TERRITORY. 
Mexican  Indians  as  citizens. 

Cited  in  Re  Rodriguez,  81  Fed.  337;  Boyd  v.  Nebraska,  143  U.  S. 
135,  36  L.  ed.  103,  12  Sup.  Ct.  Rep.  375, — to  the  point  that  citizens  of 
republic  of  Texas  became  citizens  of  United  States  upon  annexation. 

1  N.  M.  346,  GECKT.  SHEPHERD. 

1   N.  M.  355,  ORTIZ  v.  SALAZAR. 

1  N.  M.  360,  TERRITORY  v.  BRANFORD. 

1  N.  M1.  362,  MUNIS  v.  HERRERA. 
Effect  of  levy  under  void  judgment. 

Cited  in  note  in  55  L.R.A.  281,  on  effect  of  levy  under  void  or  voidable 
judgment. 
Injunction  against  sale  under  void  execution. 

Cited  in  High,  Inj.  4th  ed.  171,  on  injunction  against  sale  under  void 
execution  as  not  granted  if  remedy  exists  against  officer. 

1   N.  M.    369,   THOMAS  v.   McCORMICK. 

Appealability  of  order  granting  or  refusing  continuance. 

Cited  in  Territory  v.  McFarlane,  7  N.  M.  421,  37  Pac.  1111;  Texas, 
S.  F.  &  N.  R.  Co.  v.  Saxton,  7  N.  M.  302,  34  Pac.  532— holding  that 
decision  of  trial  court  refusing  to  grant  continuance  is  not  reviewable 
unless  court  abused  discretion. 
Requisites  of  affidavit  for  postponement. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed.  33,  on  necessity  that  affidavit  for 
postponement  show  previous  exercise  of  diligence  to  procure  evidence 
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desired;    Abbott's  Civ.  Tr.   2d  ed.   36,   on  necessity  that  affidavit  for 
postponement,  state  names  and  residences  of  desired  witnesses. 

1  N.  M.  376,  CRENSHAW  v.  DELGADO. 
1  N.  M.  383,  TIPTOX  v.  CORDOVA. 

1   N.   M.    387,  TERRITORY  v.   MIERA. 

Validity  of  indictment  which  omits  word   "unlawful." 

Cited  in  Territory  v.  Armijo,  7  N.  M.  571,  37  Pac.  1117;  Ruiz  v. 
Territory,  10  N.  M.  120,  61  Pac.  126,— holding  that  omission  of  word 
"unlawful"  in  indictment  for  murder  is  not  fatal  defect. 

1  N.  M.   388,  SECOU  v.  LEROUX. 

Facts  upon  which  amendment  may  be  made  nunc  pro  tune. 

Cited  in  Borrego  v.  Territory,  8  N.  M.  446,  46  Pac.  349,  to  the  point 
that  facts  upon  which  courts  may  amend  record  nunc  pro  tune  are 
confined  to  their  own  records  and  to  facts  gained  from  court  officers. 

1  N.  M.  392,  GUTIERRES  v.  PIXO. 
Injunctions    against   judgments. 

Cited  in  notes  in  30  L.R.A.  710,  on  injunctions  against  judgments  for 
errors  and  irregularities;  32  L.R.A.  327,  on  equitable  jurisdiction  in 
regard  to  injunctions  against  judgments. 

1  N.  M.  397,  BOLD  v.  DOLD. 

1  N.  M.  400,  METZGER  v.  WADDELL. 

1  X.  M.  410,  GAI/LEGOS  v.  PIXO. 
Construction  of  statutes  re-enacted  on  same  day. 

Cited  in  Brooks  v.  United  States,  6  N.  M.  75,  27  Pac.  510,  holding 
that  provisions  of  statutes  in  respect  to  recognizances  were  re-enacted 
on  same  day  in  revision  of  1865,  and  are  in  force. 

1  N.  M.   415,  GARCIA  v.  TERRITORY. 

What  is  cruel  and  unusual  punishment  for  crime. 

Cited  in  Territory  v.  Ketchum,  10  N.  M.  718,  55  L.R.A.  90,  65  Pac. 
169,  holding  that  statute  prescribing  death  penalty  for  assault  com- 
mitted upon  train  does  not  prescribe  cruel  and  unusual  punishment; 
People  v.  Morris,  80  Mich.  634,  8  L.R.A.  685,  45  N.  W.  591,  holding 
that  statute  providing  distinct  punishment  for  horse-stealing  is  con- 
stitutional. 

Cited  in  note  in  35  L.R.A.  562,  565,  573,  on  cruel  and  unusual  pun- 
ishments. 
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1  N.  M.  419,  ARCHIBEQUE  v.  MIERA. 
Personal  liability  of  servant  or  agent. 

Cited  in  note  in  50  L.R.A.  651,  on  liability  of  servant  or  agent  for 
conversion,  trespass,  or  other  positive  tort  against  third  parties  under 
orders. 

1  N.  M.  422,  UNITED  STATES  v.  IjUCERO. 
Citizenship  of  Mexican  Indians. 

Cited  in  United  States  v.  Belt,  128  Fed.  168,  to  the  point  that  In- 
dians were  recognized  as  citizens. 
Right  of  Mexican  Indians  to  hold  title  to  property. 

Cited  in  Hayt  v.  United  States,  38  Ct.  Cl.  455,  holding  that  Mexico 
did  not  recognize  title  to  country  in  Indians. 
Validity  of  Mexican  land  titles. 

Cited  in   Territory  v.  Delinquent   Taxpayers,  12  N.  M.   62,  73  Pac. 
621,  holding  that  Mexican  titles  are  valid  under  United  States  law. 
Validity  of  tax  on  Pueblo  Indian  lands. 

Cited  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  139,  76  Pac. 
307,  holding  that  lands  of  Pueblo  Indians  are  taxable. 

1  N.  M.   459,  SELIGMAN  v.  ARMIJO. 

1  N.  M.  464,  VASQUEZ  v.   SPIEGELBERG. 
Conclusiveness  of  findings  of  court. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  787;  Torlina  v. 
Trorlicht,  5  N.  M.  148,  21  Pac.  68, — holding  that  finding  of  court  upon 
conflicting  evidence  will  not  be  disturbed. 

1   N.   M.    468,   RE   STRACHAN. 

1  N.  M.  471,  HUNTINGTON  v.  MOORE. 
Appealable  orders. 

Cited  in  Jung  v.  Myer,  11  N.  M.  378,  68  Pac.  933,  holding  order  vacat- 
ing attachment  not  appealable. 

Cited  in  note  in  60  A.  D.  436,  on  final  and  interlocutory  judgments 
and  decrees. 

1   N.   M.    476,   ZECKENDORF  v.   HUTCHINSON   9   MOR.   MIN. 

REP.   483. 
Location  of  mining  claim. 

Cited  in  note  in  7  L.R.A.(N.S.)  840,  879,  884,  on  location  of  mining 
claim. 

1  N.  M.  480,  TAFOYA  v.  GARCIA. 
Repeal  of  statute  by  implication. 

Cited  in  Graham  v.  Muekegon  County  Clerk,  116  Mich.  571,  74  N.  M. 
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729,  on  statutes  not  contained  in  revised  laws  as  repealed  by  implica- 
tion. 
Meaning  of  term  "Revised  Statutes." 

Cited  in  Atty.  Gen.  v.  Parsell,  100  Mich.  170,  58  N.  W.  839,  to  the 
point  term  "revised  statutes"  means  more  than  mere  consolidation  or 
compilation  of  statutes. 

1  N.  M.  489,  JIUNTINGTON  v.  MOORE,  Reversed  in   17  Wall. 

417,  21  Li.  ed.  642. 
Conclusiveness  of  findings  of  chancellor. 

Cited  in  Medler  v.  Albuquerque  Hotel  &  Opera  House  Co.  6  N.  M.  331, 
28  Pac.  551,  holding  that  findings  of  chancellor  will  not  be  reversed, 
unless  clearly  opposed  to  weight  of  evidence. 

1   N.   M.    507,   BEAL.L  v.   TERRITORY,   Reversed   In    16   Wall. 

535,  21   I.,  ed.  292. 
Right  to  amend  pleadings. 

Cited  in  Perea  v.  De  Gallegos,  5  N".  M.  102,  20  Pac.  105.  holding  that 
bill  in  equity  framed  upon  misinformation  may  be  amended  upon  final 
hearing  to  conform  to  evidence;  Neher  v.  Armijo,  9  X.  M.  325,  54  Pac. 
236,  holding  that  court  may  permit  amendment  of  writ  of  error  by  strik- 
ing out  parties  defendant. 
Right  to  strike  out  parties. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1789,  on  right  to  strike  out  parties 
suing  jointly  in  ejectment  if  it  appears  that  their  claim  is  barred  by 
limitations. 
Conclusiveness  of  order  refusing  continuance  in  criminal  case. 

Cited  in  Territory  v.  Taylor,  11  N.  M.  588,  71  Pac.  489;  Territory  v. 
Padilla,  12  N.  M.  1,  71  Pac.  1084. — holding  that  granting  or  refusing  of 
motion  for  continuance,  in  criminal  case,  on  ground  of  absence  <»f  wit- 
ness, rests  in  court's  discretion. 
Refusal  to  give  instruction  as  error. 

Cited  in  Cunningham  v.  Springer,  13  N.  M.  259,  82  Pac.  232,  holding 
that  refusal  of  requested  instruction  is  not  error  where  its  substance 
has  already  been  given. 
Effect  of  informalities  in  verdict. 

Cited  in  Hopkins  v.  Orr,  124  U.  S.  510,  31  L.  ed.  523,  8  Sup.  Ct.  Rep. 
590;  Cox  v.  High  Point,  R.  &  S.  R.  R.  Co.  149  N.  C.  86,  62  S.  E.  761, 
16  A.  &  E.  Ann.   Cas.   474, — holding  that  omission  of  word  "dollars" 
in  verdict  does  not  affect  validity  of  judgment. 
Prerequisites  to  right  to  sue  sureties. 

Cited  in  Brandt,  Suretyship,  3d  ed.  1262,  on  right  to  sue  sureties  on 
bond  of  executor  after  return  of  execution  against  executor. 
Assets  passing  to  administrator  de  bonis  non. 

Cited  in  note  in  40  L.R.A.  68,  on  assets  passing  to  administrator  de 
bonis  non. 
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1    N.    M.    528,    BUTTERFIELD'S    OVERLAND    DISPATCH    CO. 
v.  WEDELES. 

1  N.  M.  533,  TERRITORY  EX  REL.  HUNTINGTON  v.  VALDEZ. 
Right   of   district   court   to   issue   writ   of   certiorari   to   probate 
court. 

Cited  in  Territory  ex  rel.  Lee  v.  Hubbell,  9  N.  M.  560,  58  Pac.  344, 
to  the  point  that  district  court  has  power  to  issue  writ  of  certiorari  to 
probate  courts. 
Conclusiveness  of   decision   of  probate  court. 

Cited  in  Re  Henriques,  5  N.  M.  169,  21  Pac.  80,  holding  that  decision 
of  probate  court  upon  facts  is  not  reviewable  upon  certiorari  where  there 
is  any  evidence  supporting  it. 

1   X.   M.   541,   RE  WATTS. 

Construction  of  statutes  re-enacted  on  same  day. 

Cited  in  Brooks  v.  United  States,  6  N.  M.  75,  27  Pac.  510,  to  the  point 
that  revised  statutes  of  1865  were  all  re-enacted  and  are  to  be  con- 
strued together. 

1  N.  M.   545,  TERRITORY  v.  ABEITA. 
When  objection  to  juror  must  be  made. 

Cited  in  Territory  v.  Yarberry,  2  N.  M.  391;  Territory  v.  Barrett,  8 
N.  M.  70,  42  Pac.  66, — holding  that  objections  to  qualifications  of  grand 
juror  comes  too  late  on  motion  to  arrest;  United  States  v.  De  Amador, 
6  N.  M.  173,  27  Pac.  488,  to  the  point  that  objection  to  juror  because 
of  disqualification  must  be  taken  before  verdict. 
WTien  exception  to  instruction  must  be  taken. 

Cited  in  Territory  v.  Baker,  4  N.  M.  236,  13  Pac.  30,  holding  that  ex- 
ception to  instructions  must  be  taken  at  time  charge  is  delivered. 

1    N.   M.    548,   TERRITORY  v.   VALDEZ. 

Jurisdiction    of    justice    of    the    peace    in    assault    and    battery 
cases. 

Cited  in  People  v.  Douglass,  5  Utah,  283,  14  Pac.  801,  holding  that 
justice  of  the  peace  has  jurisdiction  to  try  offender  charged  with  crime 
of  battery. 

1   N.  M.   550,  UNITED  STATES  v.  ROWLAND. 
1  N.  M.  552,  BARIO  v.  BLUMNER. 

1  N.  M.  553,  UNITED  STATES  v.  WATTS. 
Liability  of  surety  on  official  bond. 

Cited  in  State  v.  Nevin,  19  Nev.  162,  3  Am.  St.  Rep.  873,  7  Pac.  650; 
Van  Trees  v.  Territory,  7  Okla.  353,  54  Pac.  495,— holding  that  sureties 
on  county  treasurer's  bond  are  liable  though  loss  of  funds  was  with- 
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out  treasurer's  fault;  State  use  of  Overton  County  v.  Copeland,  96  Tenn. 
296,  31  L.R.A.  844,  54  Am:  St.  Rep.  840,  34  S.  W.  427,  holding  that  pub- 
lic officer  is  not  insurer  of  safety  of  public  funds  in  his  hands,  under 
bond;  State  v.  Gramm,  7  Wyo.  329,  40  L.R.A.  690,  52  Pac.  533  (dis- 
senting, opinion),  on  liability  of  surety  on  bond  of  public  officer  who 
has  custody  of  money. 

.Cited  in  notes  in  91  A.  S.  R.  519,  on  acts  for  which  sureties  on  official 
bonds  are  liable;  56  A.  R.  69,  on  liability  of  sureties  on  official  bond  for 
money  stolen  from  officer;  22  L.R.A.  451,  on  liability  on  official  bond 
for  loss  of  money  by  theft  or  bank  failure. 

1   N.  M.   563,   STEWART  v.  MAXWELL,   Affirmed  in   21    Wall. 

71,  22  L.  ed.  564,  Fuller  opinion  in  22  Wall.  77,  22  L.  eil- 

564. 
Collusiveness  of  judgment. 

Cited  in  El  Capitan  Land  &  Cattle  Co.  v.  Lees,  13  N.  M.  407,  86  Pac. 
924,  to  the  point  that  judgment  is  conclusive  of  all  issues  before  court 
rendering  it. 

1  N.  M.  571,  TERRITORY  v.  COPELY. 
1   N.   M.    573,   WTHEELOCK  v.   McGEE. 

1   N.  M.    575,   SPIEGELBERG  v.   SULLIVAN. 

Sufficiency  of  service  of  process  in  attachment  proceedings. 

Cited  in  Bell  v.  Gaylord,  6  N.  M.  227,  27  Pac.  494,  holding  that  proc- 
ess in  attachment  served  upon  resident  defendant,  in  his  absence,  by 
delivering  copy  to  person  at  place  of  abode,  is  sufficient. 

1    N.   M.    579,   BRANFORD  v.   ERANT. 
Appealability  of  judgments. 

Cited  in  note  in  60  A.  D.  436,  on  final  and  interlocutory  judgments 
and  decrees. 

1  N.  M.  580,  ARMIJO  v.  TERRITORY. 
Law  of  mandamus. 

Cited  in  note  in  89  A.  D.  741,  on  law  of  mandamua. 

1    N.   M.    583,   UNITED   STATES   v.    SANTISTEVAN. 
Mexican  Indians  as  citizens. 

Cited  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  139,  76  Pac. 
307,  to  the  point  that  Mexican  Indians  were  citizens  at  time  of  annexa- 
tion. 

1    N.    M.    593,    UNITED    STATES   v.   VARELA.   Affirmed   In    94 

U.  S.  614,  24  L.  ed.  295. 
Mexican   Indians   as  citizens. 
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Cited  in  United  States  v.  Belt,  128  Fed.  168,  to  the  point  that  Mexican 
Indians  were  citizens  at  time  of  annexation/ 

1  N.  M.   603,  MAXWELL  LAND  GRANT  &  R.  CO.  v.  THOMP- 
SON, Reversed  in  95  U.  S.  391,  24  L.  ed.  481. 

1  N.  M.  613,  EDGAR  v.  BACA. 

1  N.  M.  621,  JOSEPH  v.  MILLER. 

Validity  of  contracts  relating  to  gambling. 

Cited  in  Appleton  v.  Maxwell,  10  N.  M.  748,  55  L.R.A.  93,  65  Pac.  158, 
holding   that   person   loaning   money   for   purpose   of   gambling   cannot 
maintain  action  to  recover  same. 
What  are  gambling  devices. 

Cited  in  notes  in  121  A.  S.  R.  703,  on  gambling  games  and  devices; 
7  L.R.A.(N.S.)  901,  on  horse  racing  as  within  gambling  statutes. 

1   N.  M.    627,  TERRITORY  v.  PEREA. 

Necessity  for  taking  of  exceptions  at  trial. 

Cited  in  Southern  California  Fruit  Exch.  v.  Stamm,  9  N.  M.  361,  54 
Pac.  345,  holding  that  alleged  errors  will  not  be  reviewed  on  appeal  un- 
less exceptions  were  taken  at  time  and  preserved. 
Statute  requiring  written  instructions  to  jury  as  mandatory. 

Cited  in  Territory  v.  Rivera,  1  N.  M.  640;  Territory  v.  Lopez,  3  N. 
M.  156,  2  Pac.  364, — holding  that  requirement  that  instructions  be  in 
writing  is  mandatory. 

1  N.  M.   633,  ROSENTHAL  v.  CHISUM. 

Necessity  that  bill  of  exceptions  contain  all  evidence. 

Cited  in  Wagner  v.  Eaton,  2  N.  M.  211,  holding  that  court  will  not 
examine  evidence  on  motion  for  new  trial  where  bill  of  exceptions  did 
not  have  certificate  attached  showing  that  it  contained  all  evidence; 
Coleman  v.  Bell,  4  N.  M.  21,  12  Pac.  657,  on  necessity  of  presenting  bill 
of  exceptions  upon  appeal;  Badeau  v.  Baca,  2  N.  M.  194,  as  to  what 
constitutes  correct  and  proper  bill  of  exceptions. 

1   N.   M.    640,  TERRITORY  v.   RIVERA. 
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